NOTE TO BIDDER: Use preferably BLACK ink for completing this Bid form.

BID FORM
To: The City of Key West
Address: 3140 Flagler Ave. Kev West, Florida 33040
Project Title: REPAIRS TO BULKHEAD 497 US NAVY MOLE

City of Key West Project No.: ITB NUMBER 12-007

Bidder's person to contact for additional information on this Bid:
Name: Mark Bell
Telephone: (813) 264-4127

BIDDER'S DECLARATION AND UNDERSTANDING

The undersigned, hereinafter called the Bidder, declares that the only persons or parties
interested in this Bid are those named herein, that this Bid is, in all respects, fair and without
fraud, that it is made without collusion with any official of the Owner, and that the Bid is
made without any connection or collusion with any person submitting another Bid on this
Contract.

The Bidder further declares that he has carefully examined the Contract Documents for the
construction of the project, that he has personally inspected the site, that he has satisfied
himself as to the quantities involved, including materials and equipment, and conditions of
work involved, including the fact that the description of the quantities of work and materials,
as included herein, is brief and is intended only to indicate the general nature of the Work
and to identify the said quantities with the detailed requirements of the Contract Documents,
and that this Bid is made according to the provisions and under the terms of the Contract
Documents, which Documents are hereby made a part of this Bid.

The Bidder further agrees, as evidenced by signing the Bid, that if awarded a Contract, the
Florida Trench Safety Act and applicable trench safety standards will be complied with.

CONTRACT EXECUTION AND BONDS

The Bidder agrees that if this Bid is accepted, he will, within 10 days, not including Sundays
and legal holidays, after Notice of Award, sign the Contract in the form annexed hereto, and
will at that time, deliver to the Owner examples of the Performance Bond and Payment Bond
required herein, and evidence of holding required licenses and certificates, and will, to the
extent of his Bid, furnish all machinery, tools, apparatus, and other means of construction and
do the Work and furnish all the materials necessary to complete all work as specified or
indicated in the Contract Documents.
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CERTIFICATES OF INSURANCE

Bidder agrees to furnish the Owner, before commencing the Work under this Contract, the
certificates of insurance as specified in these Documents.

START OF CONSTRUCTION AND CONTRACT COMPLETION TIMES

The Bidder agrees to begin work within 10 calendar days after the date of the Notice to
Proceed and to achieve Substantial Completion within 270 calendar days from the date when
the Contract Times commence to run as provided in paragraph 2.03.A of the General
Conditions, and Work will be completed and ready for final payment and acceptance in
accordance with paragraph 14.07 of the General Conditions within 270 calendar days from
the date when the Contract Times commence to run.

LIQUIDATED DAMAGES

In the event the Bidder is awarded the Contract, Owner and Bidder recognize that time is of
the essence of this Agreement and that Owner will suffer financial loss if the Work is not
completed within the times specified in paragraph Start of Construction and Contract
Completion Times above, plus any extensions thereof allowed in accordance with Article 12
of the General Conditions. Owner and Bidder also recognize the delays, expense, and
difficulties involved in proving in a legal or other dispute resolution preceding the actual loss
suffered by Owner if the Work is not completed on time. Accordingly, instead of requiring
any such proof, Owner and Bidder agree that as liquidated damages for delay (but not as a
penalty) Bidder shall pay Owner $400 per day for each day that expires after the time
specified for substantial completion,

After Substantial Completion, if Bidder neglects, refuses, or fails to complete the remaining
Work within the Contract Times or any Owner-granted extension thereof, Bidder shall pay
Owner $400 for each day that expires after the time specified in paragraph Start of
Construction and Contract Completion Times, above for completion and readiness for final
payment, Liquidated damages shail run concurrent,

Owner will recover such liquidated damages by deducting the amount owed from the final
payment or any retainage held by Owner.

ADDENDA

The Bidder heleby acknowledges that he has received Addenda Nos. _ 1, 2

3 ,_4 | , (Bidder shall insert No. of each Addendum received) and agIees that all
addenda issued are hereby made part of the Contract Documents, and the Bidder further
agrees that his Bid(s) includes all impacts resulting from said addenda,

SALES AND USE TAXES

The Bidder agrees that all federal, state, and local sales and use taxes are included in the
stated Bid Prices for the Work. Cash allowances DO NOT include any sales and use tax,
Equipment allowance includes taxes as shown in Equipment Suppliers® Bid.

PUBLIC ENTITY CRIMES

“A person or affiliate who has been placed on the convicted vendor list following a
conviction for a public entity crime may not submit a bid on a contract to provide any goods
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or services to a public entity, may not submit a bid on a contract with a public entity for the
construction or repair of a public building or public work, may not submit bids on leases of
real property to a public entity, may not be awarded or perform work as a contractor,
supplier, subcontractor, or consultant under a contract with any public entity and may not
transact business with any public entity in excess of the threshold amount provided in
Section 287.017, for CATEGORY TWO for a period of 36 months from the date of being
placed on the convicted vendor list.”

COMBINED UNIT PRICE AND LUMP SUM WORK

The Bidder further proposes to accept as full payment for the Work proposed herein the
amounts computed under the provisions of the Contract Documents. For unit price bid items,
the estimate of quantities of work to be done is tabulated in the Proposal and, although stated
with as much accuracy as possible, is approximate only and is assumed solely for the basis of
calculation upon which the award of Contract shall be made. For lump sum bid items, it is
expressly understood that the amounts are independent of the exact quantities involved. The
Bidder agrees that the amounts for both unit price and lump sum work represent a true
measure of labor and materials required to perform the Work, including all allowances for
inspection, testing, overhead and profit for each type of work called for in these Contract
Documents. The amounts shall be shown in both words and figures. In case of discrepancy,
the amount shown in words shall govern.

DEWATERING PERMIT

Bidder further acknowledges that they maybe required to obtain a dewatering permit as
required by the South Florida Water Management District (SFWMD). Bidder acknowledges
that the City will pay the actual costs of the permit(s) as charged by the South Florida Water
Management District. The contractor shall estimate his cost in assembling the permit
application and submit it in the bid.

Bidder will complete the Work in accordance with the Contract Documents for a fixed fee
price.
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LUMP SUM BID PRICE {Contractor shall verify guantifies)

liem Description Quantity Unit__ | Unif Price Cost
Permits {actual Costs to be paid by the City)
Dewatering Permit SFWMD
Allowance 1| EA $ 5,288.00 $ 5,288.00
Substructure
Encasement (concrete cap) 478| CY $ 787.00 $ 376,186.00
Demolition of Encasement 228| CY $ 365.00 $ 83,220.00
Rebar 30,154 LB $2.00 $ 60,308.00
Install dowels 1,640| EA $23.00 $ 37,720.00
Coating 40,993| SF $3.00 $ 122,979.00
Install steel sheet pile 13,987 SF $ 34.00 $ 475,558.00
Sheet pile shoes 188| EA $ 142.00 $ 26,696.00
Rock Anchor Wale 372| LF $ 471.00 $175,212.00
Drill through existing steel sheet pile 31| EA $ 871.00 $ 27,001.00
install rock Anchors 31| EA $ 15,314.00 $ 474,734.00
Install Flowable Fill Material 534 CY $262.00 $ 139,908.00
Supersturcture
Replace Frames and Covers 3| EA $ 699.00 $ 2,097.00
Deck Components
Install Concrete Apron g1l CY $ 503.00 $45773.00
Install Bituminous pavement 258| TN $ 308.00 $ 79,464.00
Excavation/Backfill 429 CY $ 249.00 $ 106,821.00
Electrical Utilities |
Electrical 1|LS $ 84,553.00 $ 84,553.00
Telecommunications/Security 1]LS $ 26.364.00 $ 26,364.00
Other
Mobilization/Demohilization 1|LS $ 417,922.75 $417,922.75
Costs Associated with implementation of the Cruise Ship Docking Plan TIES $ 37,370.00 $ 37.370.00
Base Bid $ 2,805,174.75
Addendum 2 Paving (alternate
Bid Item)
Area 2 159,573 ] SF $2.75 $ 438,825.75
Area 3 18,216 | SF $2.75 $ 50,094.00
Area 4 24,134 | SF $2.75 $ 66,368.50
Alternate Bid ltem
Addendum 2 $ 555,288.25
Total $ 3,360,463.00
BID FORM
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TOTAL BASE BID ITEM PLUS ALTERNATE BID ITEM:

Three Million, Three Hundred Sixty Thousand, Four Hundred Sixty Three

Dollars

(Amount written in words has precedence)

and No Cents

TOTAL BASE BID ITEM PLUS ALTERNATE BID ITEM

Item (Paving).

SUBCONTRACTORS

$ 3,360,463.00

(numerals)
The City reserves the right to award to the Base Bid only or Base Bid plus Alternate Bid

The Bidder further proposes that the following subcontracting firms or businesses will be
awarded subcontracts for the following portions of the Work in the event that the Bidder is

awarded the Contract:

RPM of the Keys, LLC d/b/a/ Affordable Asphalt

Name

Post Office Box 1632 Islamorada Florida 33036

Street City State Zip

Schnabel Foundation Company

Name

610 Sycamore Street, Suite 360 Celebration Florida 34747

Street City State Zip

Concrete Cutting and Breaking

Name

1855 SW 4th Avenue, Suite B-30  Delray Beach Florida 33444

Street City State Zip

Electric Maintenance and Construction, Inc.

Name

9513 North Trask Street Tampa Florida 33624

Street City State Zip
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004113-5
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Surety

Fidelity & Deposit Company of Marytand {Zurich Company) - Aon Risk Solutions whose address is

EQT Plaza -~ 10th Floor -

625 Liberty Avenue Pittsburgh PA 15222
Street City State Zip
Bidder

The name of the Bidder submitting this Bid is

American Bridge Company

doing business at

5430 West Tyson Avenue Tampa

Florida 33611

Street City

State Zip

which is the address to which all communications concerned with this Bid and with the

Contract shall be sent.,

The names of the principal officers of the corporation submitting this Bid, or of the
partnership, or of all persons interested in this Bid as principals are as follows:

Michael D. Flowers - President Lanny Frisco - Senior Vice President

Pamela A. Bena - Treasurer Mark Bell - Vice President

Pamela A. Bena - Assistant Secretary

If Sole Proprietor or Partnership

IN WITNESS hereto the undersigned has set his (its) hand this __ day of 20
Signature of Bidder
Title

BID FORM
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I Corporation

IN WITNESS WHEREOQF the undersigned corporation has caused this instrument to be
executed and its seal affixed by its duly authorized officers this 14th day of March

2012.

(SEAL)
American Bridge Company

Name of Corporation
By: Mark Beh%

LR g 7

Title: Vice President

et Il A Ao

/Asst Secretary

END OF SECTION
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American
Bridge

AUTHORIZATION

I, Michael D. Flowers, President of American Bridge Company (the
“Corporation”), a Delaware Corporation, do hereby authorize Mark Bell as Vice
President - Tampa Operations fo execute and deliver on behalf of the Corporation
all bids, contracts, bonds, bills of sale and other legal instruments required fo be
executed in comnection with the procurement and performance of construction
projects and related matters. This authorization will remain in effect until his
respective successor is duly elected and qualified. .

This authorization is given pursuant to Article IV, Section 7 of the Bylaws
of American Bridge Company that (a) grants to the President full power and
authority to execute legal instruments for the Corporation and (b) provides that
the President may delegate such authority to its officer(s).

In witness whereof, T have executed this Authorization as of this 3" day of
January, 2012.

N7

ichdel D, Flowers, President
American Bridge Company




Addendum Acknowledement Page

All Bidders shall Acknowled it and acceptance of the following addendums
Addendum No, 1: %/

Sft'gnatu’re

Addendum No 2: W

Si g}éture

Addendum No 3: /%/

. P F
Signature

Addendum No 4:
Signatufe

Addendum No 5: W

Signaturé

American Bridge Company
Name of Business

Buds submitted without this acknowledgement may be considered non-responsive




FLORIDA BID BOND

BOND NO,__N/A

AMOUNT: ¥ 5% of attached bid

KNOW ALL MEN BY THESE PRESENTS, that _American Bridge Company

hereinafter called the Contractor (Principal), and _ Fidelity and Deposit Company of Maryland

a corporation duly organized and existing under and by virtue of the laws of the State of
Florida, hereinafter called the Surety, and authorized to transact business within the Stafe of
Florida, as Surety, are held and firmly bound unto The City of Key West as Owner

(Obligee), in the sum of:_Five Percent of Amount of Attached Bid --

DOLLARS (X 5% ), for the
payment for which we bind ourselves, cur helrs, executors, administrators, successors, and
assigns, jointly and severally, firmly by these presents,

THE CONDITION OF THIS BOND IS SUCH THAT:

WHEREAS, the Principal is herewith submitting his or its Bid Proposal for REPAIRS TO
BULKHEAD 497: US NAVY MOLE.

‘WHEREAS, the Principat contemplates submitting or has submitted a bid to the Obligee for
the firnishing of all labor, materials (except those to be specifically furnished by the Owner),
equipment, machinery, tools, apperatus, means of transportation for, and the performance of
the work covered in the Proposal and the detailed Drawings and Specifications, entitled:

ITB# 12-007: Repairs to Bulkhead 497 US Navy Mole

WHEREAS, it was a condition precedent to the submission of said bid that & cashier's check,
certified check, or bid bond in the amount of 5§ percent of the base bid be submitted with said
bid as a gnarantee that the Bidder would, if awarded the Contract, enter into a written
Contract with the Owner for the performance of said Contract, within 10 working days after
wiitten notice having been given of the award of the Contract.

FLORIDA BID BOND
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-—

NOW, THEREFORE, the conditions of this obligation are such that if the Principal within
10 consecutive calendar days after written notice of such acceptance, enters into a written
Contract with the Obligee and furnishes the Performance and Payment Bonds, each in an
amount cqual to 100 percent of the awarded base bid, satisfuctory to the Owner, then this
obligation shall be void; otherwise the sum herein stated shall be due and payable fo the
Obligee and the Surety herein agrees to pay said sum immediately upon demand of the
Obligee in good and lawfol money of the United States of America, as liquidated damages

for failure thereof of said Principal.

Signed and sealed this 24th day of _ February

, 2012 |

FLORIDA BID BONI> -
0043 13-2

American Bridge Company
PrincﬂW %
By: g //

MAREK. BELL, VICE PRESIDENT
Fidelity and Deposit Company of Maryland

& D il

Attorney-In-Fact and Florida Licensed Resident Agent
Claudette Alexander Hunt

END OF SECTION
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Power of Attorney
FIDELITY AND DEPOSIT COMPANY OF MARYLAND

KNOW ALL MEN BY THESE PRESENTS: That the FIDELITY AND DEPOSIT COMPANY OF MARYLAND, a
corporation of the State of Maryland, by FRANK E. MARTIN JR., Vice President, and GERALD F. HALEY, Assistant
Secretary, in pursuance of authority granted by Article V1, Section 2, of the By-Laws of sald p@ny, which are set forth on

the reverse side hereof and are hereby certified to be in full force and effect on the d s—hereby nominate,
constitute and appoint Claudette Alexander HUNT, Caroline K LA RANGELO all of
Miami, Florida, EACH its true and lawful agent and Attorn (" x iver, for, and on its
behalf as surety, and as its act and deed: any and a dert e% 0 Release of Retainage

and/or Final Estimates on Construetlo wired of Transportation, State of Florida and
the execution of such bonds or n c. e e_pre 3, shaH be as binding upon said Company, as fully

and amply, to all in as 1 executed and acknowledged by the regularly elected officers
of the Company at tg% m B It d" eu‘ own proper persons. This power of attorney revokes that issued on
behalf of Claudette eK LAMARRE Joseph M. PIETRANGELO, dated September 2, 2010,

The said Assistant Setr does hereby certify that the extract set forth on the reverse side hereof is a true copy of Article V1,
Section 2, of the By-Laws of said Company, and is now in force.

IN WITNESS WHEREOF, the said Vice-President and Assistant Secretary have hereunto subscribed their names and
affixed the Corporate Seal of the said FIDELITY AND DEPOSIT COMPANY OF MARYLAND, this 23rd day of
December, A.D, 2011.

FIDELiTY AND DEPOSIT COMPANY OF MARYLAND

Tl A
y:
Gerald F. Haley  Assistant Secretary Frank E. Martin Jr. Vice President

State of Maryland -
City of Baltimore

On this 23rd day of December, A.D. 2011, before the subscriber, a Notary Public of the State of Maryland, duly
commissioned and qualified, came FRANK E. MARTIN JR., Vice President, and GERALD F. HALEY, Assistant Secretary
of the FIDELITY AND DEPOSIT COMPANY OF MARYLAND, to me personally known to be the individuals and officers
described in and who executed the preceding instrument, and they each acknowledged the execution of the same, and being
by me duly sworn, severally and each for himself deposeth and saith, that they are the said officers of the Company aforesaid,
and that the seal affixed to the preceding instrument is the Corporate Seal of said Company, and that the said Corporate Seal
and their signatures as such officers were duly affixed and subscribed to the said instrument by the authority and direction of
the said Corporation.

IN TESTIMONY WHEREOF, 1 have hereunto set my hand and affixed my Official Seal the day and year first above
written,

CO’?"‘ETWL L OJM\-?“L’-‘

Constance A. Durm Notary Public
My Commission Expires; July 14, 2015

£ RN
it

POA-F 031-2075A




EXTRACT FROM BY-LAWS OF FIDELITY AND DEPOSIT COMPANY OF MARYLAND

“Article VI, Section 2. The Chairman of the Board, or the President, or any Executive Vice-President, or any of the Senior
Vice-Presidents or Vice-Presidents specially authorized so to do by the Board of Directors or by the Executive Committee,
shall have power, by and with the concurrence of the Secretary or any one of the Assistant Secretaries, to appoint Resident
Vice-Presidents, Assistant Vice-Presidents and Attorneys-in-Fact as the business of the Company may require, or to
authorize any person or persons to execute on behalf of the Company any bonds, undertaking, recognizances, stipulations,
policies, contracts, agreements, deeds, and releases and assignments of judgements, decrees, mortgages and instruments in
the nature of mortgages,...and to affix the seal of the Company thereto.”

CERTIFICATE

I, the undersigned, Assistant Secretary of the FIDELITY AND DEPOSIT COMPANY OF MARYLAND, do hereby certify
that the foregoing Power of Attorney is still in full force and effect on the date of this certificate; and I do further certify that
the Vice-President who executed the said Power of Attorney was one of the additional Vice-Presidents specially authorized
by the Board of Directors to appoint any Attorney-in-Fact as provided in Article VI, Section 2, of the By-Laws of the
FIDELITY AND DEPOSIT COMPANY OF MARYLAND.

This Power of Attormey and Certificate may be signed by facsimile under and by authority of the following resolution of the
Board of Directors of the FIDELITY AND DEPOSIT COMPANY OF MARYLAND at a meeting duly called and held on
the 10th day of May, 1990.

RESOLVED: "That the facsimile or mechanically reproduced seal of the company and facsimile or mechanically
reproduced signature of any Vice-President, Secretary, or Assistant Secretary of the Company, whether made heretofore or
hereafter, wherever appearing upon a certified copy of any power of attorney issued by the Company, shall be valid and
binding upen the Company with the same force and effect as though manually affixed.”

IN TESTIMONY WHEREOF, 1 have hereunto subscribed my name and affixed the corporate seal of the said Company,

o
mis_ 2457 qayor Apmepnns , 2002

o D frarf—

Assistant Secretary




ANTI-KICKBACK AFFIDAVIT

STATE OF FLORIDA )

T 8S
COUNTY OF MONRGOE )

I, the undersigned hereby duly sworn, depose and say that no portion of the sum herein bid
will be paid to any employees of the City of Key Westasa commission, kickback, reward or
gift, directly or indirectly by me or any member of my firm or by an officer of the

corporation.
%/M
By: L 77 77

Mark Bell, Vice President

Sworn and subscribed before me this \
/4 #day of M@L 2012 ss‘\'\\’\?‘\{ AN,
Ao

S ‘Q‘-g\g\,\\SS!o,V"-..@’

2 ; Sal ober > %-.
/@ﬂm&f L/Q a/ %

/F’
NOTARY PUBLIC, State of Floriffa
at Large

. .
[ L]
: H
L]

. Lo} »
. had .
[] .
[} *
[ 2
&

My Commission Expires: /2~ 7 -/ 2—

END OF SECTION

ANTI-KICKBACK AFFIDAVIT
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SWORN STATEMENT UNDER SECTION 287.133(3)}(A)
FLORIDA STATUTES, ON PUBLIC ENTITY CRIMES

THIS FORM MUST BE SIGNED IN THE PRESENCE OF A NOTARY PUBLIC OR OTHER OFFICER
AUTHORIZED TO ADMINISTER OATHS.

1.

2.

This swom statement is submitted with Bid or Proposal for Repairs to Bulkhead 497 US Navy Mole

This sworn statement is submitted by AmMerican Bridge Company
(name of entity submitting sworn statement)

whose business address is 5430 West Tyson Avenue, Tampa, Florida 3361 1

and (if applicable) its Federal Employer

Identification Number (FEIN) ts_25-1607500

(If the entity has no FEIN, include the Social Security Number of the individual signing this

swom statement

My name is Mark Bell
(please print name of individual signing)

and my relationship to the entity named above is Vice President

I understand that a “public entity crime” as defined in Paragraph 287.133(1)(g), Florida Statutes,
means a violation of any state or federal law by a person with respect to and directly related to the
transaction of business with any public entity or with an agency or political subdivision of any
other state or with the United States, including but not limited to, any bid or contract for goods or
services to be provided to any public or an agency or political subdivision of any other state or of
the United States and involving antitrust, fraud, thef, bribery, collusion, racketeering, conspiracy,
material mistepresentation.

I understand that “convicted” or “conviction” as defined in Paragraph 287.133(1)(b), Florida
Statutes, means a finding of guilt or a conviction of a public entity crime, with or without an
adjudication guilt, in any federal or state trial court of record relating to charges brought by
indictment information after July 1, 1989, as a result of a jury verdict, nonjury trial, or entry of a
plea of guilty or nolo contendere.

[ understand that an “affiliate” as defined in Paragraph 287.133(1)(a), Florida Statutes, means
1. A predecessor or successor of a person convicted of a public entity crime; or

2. An entity under the control of any natural person who is active in the management of the
entity and who has been convicted of a public entity crime. The term “affitiate” includes
those officers, directors, executives, partners, shareholders, employees, members, and
agents who are active in the management of an affiliate. The ownership by one person of
shares constituting controlling interest in another person, or a pooling of equipment or
income among persons when not for fair market value under an arm’s length agreement,
shall be a prima facie case that one person controls another person. A person who
knowingly enters into a joint venture with a person who has been convicted of a public
entity crime in Florida during the preceding 36 months shall be considered an affiliate.

PUBLIC ENTITY CRIMES
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7. T understand that a “person” as defined in Paragraph 287.133(1)(8), Florida Statutes, means any
natural person or entity organized under the laws of any state or of the United States with the legal
power to enter into a binding contract and which bids or applies to bid on contracts for the
provision of goods or services let by a public entity, or which otherwise transacts or applies to
transact business with public entity. The term “person” includes those officers, directors,
executives, partners, shareholders, employees, members, and agents who are active in
management of an entity.

8. Based on information and belief, the statement which I have marked below is true in relation to the
entity submitting this sworn statement. (Please indicate which statement applies).

_ X Neither the entity submitting this sworn statement, nor any officers, directors,
executives, partners, shareholders, employees, members, or agents who are active in
management of the entity, nor any affiliate of the entity have been charged with and
convicted of a public entity crime subsequent to July 1, 1989, AND (Please indicate which
additional statement applies.)

There has been a proceeding concerning the conviction before a hearing of the State
of Florida, Division of Administrative Hearings. The final order entered by the hearing
officer did not place the person or affiliate on the convicted vendor list. (Please attach a
copy of the final order.)

The person or affiliate was placed on the convicted vendor list. There has been a
subsequent proceeding before a hearing officer of the State of Florida, Division of
Administrative Hearings. The final order entered by the hearing officer determined that it
was In the public interest to remove the person or
affiliate from the convicted vendor list, (Please attach a copy of the final order.)

The person or affiliate has not been put on the convicted vendor list. (Please desgribe
any action taken by or pending with the Department of General Services.)

Mark Bell .
(signature) ”
March 14, 2012
{date)

STATE OF Florida

counTy oF Hillsborough

PERSONALLY APPEARED BEFORE ME, the undersigned authority,

%M % l—é& wha, after first being sworn by me, affixed his/her

(name of individual signing)

H 7
signature in the space provided above on this/ AR 74@‘ &Z/ , 20/ 2

My commissio 2-T=/2 [2
’ s.\\n‘f“}?lnm 2%{3‘@ 4 [7 e rirogi LA, d@ 5

NOTARY PUBLIC

L )
S
¥ i i §* =
AN LAY
“%, 8 9@ fed 05 ."Q‘%’“’
PUBLI@’ °e
00 43 17 "4y "C ﬂ"gs\“ JANUARY 12, 2012
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CITY OF KEY WEST INDEMNIFICATION FORM

Contractor agrees to protect, defend, indemnify, save and hold harmless The City of Key
West, all its Departments, Agencies, Boatds, Commissions, officers, agents, servants and
employees, including volunteers, from and against any and all claims, debts, demands,
expense and liability arising out of injury or death to any person or the damage, loss of
destruction of any property which may occur or in any way grow out of any act or omission of
the Contractor, its agents, servants, and cmployees, or any and all costs, expense and/or
attorney fees incurred by the City as a result of any claim, demands, and/or causes of action
except of those claims, demands, and/or causes of action arising out of the negligence of The
City of Key West, all its Departments, Agencics, Boards, Commissions, officers, agents,
servants and employees. The Contractor agrees to investigate, handle, respond to, provide
defense for and defend any such claims, demand, or suit at its sole expense and agrees to bear
all other costs and expenses related thereto, even if it (claims, efc)) is groundless, false or
fraudulent. The City of Key West does not waive any of its sovereign immuunity rights,
including but not limited to, those expressed in Section 768.28, Florida Statutes.

These indemnifications shall survive the term of this agreement. In the event that any action or
proceeding is brought against the City of Key West by reason of such claim or demand,
Contractor shall, upon written notice from the City of Key West, resist and defend such action
or proceeding by counsel satisfactory to the City of Key West.

The indemnification provided above shall obligate Contractor to defend at its own cxpense to
and through appellate, supplemental or bankruptey proceeding, or to provide for such defense,
at the City of Key West’s option, any and all claims of liability and all suits and actions of
every name and description covered above which may be brought against the City of Key
West whether performed by Contractor, or persons employed or utilized by Contractor.

The Contractor’s obligation under this provision shall not be limited in any way by the agreed
upon Contract Price as shown in this agreement, or the Contractor’s limit of or lack of
sufficient insurance protection.

CONTRACTOR: American Bridge Company SEAL:

5430 West Tyson Avenue, Tampa, FL 33611

Signatu?e - nrrs

Mark Bell

Print Name

Vice President
Title

INDEMNIFICATION FORM
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LOCAL VENDOR CERTIFICATION PURSUANT TO CKW ORDINANCE 09-22
SECTION 2-798

The undersigned, as a duly authorized representative of the vendor listed herein, certifies to the best of
his/her knowledge and belief, that the vendor meets the definition of a “Local Business.” For purposes of
this section, “local business” shall mean a business which:

a. Principle address as registered with the FL Department of State located within 30 miles of the
boundaries of the city, listed with the chief licensing official as having a business tax receipt with
its principle address within 30 miles of the boundaries of the city for at least one year
immediately prior to the issuance of the solicitation.

b, Maintains a workforce of at least 50 percent of its employees from the city or within 30 miles of
its boundaries.

c. Having paid all current license taxes and any other fees due the city at least 24 hours prior to the
publication of the call for bids or request for proposals.

+ Not a local vendor pursuant to Ordinance 09-22 Section 2-798
e Qualifies as a local vendor pursuant to Ordinance 09-22 Section 2-798

If you qualify, please complete the following in support of the self certification & submit copies of your
County and City business licenses. Failure to provide the information requested will result in denial of
certification as a local business.

Business Name Phone:

Not Applicable

Current Local Address: Fax:
(P.O Box numbers may not be used to establish status)

Length of time at this address

Signature of Authorized Representative Date
STATE OF
COUNTY OF
The foregoing instrument was acknowledged before me this ~~ dayof _  ,20
By , of
(Name of officer or agent, title of officer or agent) Name of corporation acknowledging)
or has produced as identification

(type of identification)

Signature of Notary

Return Completed form with Print, Type or Stamp Name of Notary

Supporting documents to:
City of Key West Purchasing

Title or Rank

LOCAL VENDOR CERTIFICATION January 12,2012
004321




NON-COLLUSION DECLARATION AND
COMPLIANCE WITH 49 CFR §29.

ITEM/SEGMENT NO..ITB No. 12-007
F.AP.NO.

PARCEL NO.:

COUNTY OF: Monroe

BID LETTING OF: March 14,2012

1, Mark Bell , hereby
(NAKME)
declare that | am Vice President of American Bridge Company
(TITLE}) {FIRM)
Of Tampa, Florida

(CITY AND STATE)
and that | am the person responsible within my firm for the finaf decision as fo the price(s) and

armount of this Bid on this Project.

| further declare that:

1. The prices(s) and amount of this bid have been arrived at independently, without
consultation, communication or agreement, for the purpose of restricting competition with any other
contractor, bidder or potential bidder,

2. Neither the price(s) nor the amount of this bid have been disclosed {o any other firm or
person wha is a bidder or potential bidder on this project, and will not be so disclosed prior to the bid
opening.

3. No attempt has been made or will be made to solicit, cause or induce any other firm or
person to refrain from bidding on this project, or to submit a bid higher than the bid of this firm, or any
intentionally high or non-competitive bid or other form of complementary bid.

4. The bid of my firm is made in good faith and not pursuant to any agreement or discussion
with, or inducement from, any firm or person to submit a complementary bid.

5. My firm has not offered or entered into a subcontract or agreement regarding the purchase
of materials or services from any firm or person, or offered, promised or paid cash or anything of
value to any firm or person, whether in connection with this or any other project, in consideration for
an agreement ar promise by any firm or person to refrain from bidding or to submit a complementary
bid on this project.

6. My firm has not accepted or been promised any subcontract or agreement regarding the
sale of materials or services {o any firm or person, and has not been promised or paid cash or
anything of value by any firm or person, whether in connection with this or any other project, in
consideration for my firm's submitting a complementary bid, or agreeing fo do so, on this project.

7. | have made a diligent inquiry of all members, officers, employees, and agents of my firm
with responsibllities relating to the preparation, approval or submission of my firm's bid on this project
and have been advised by each of them that he or she has not participated in any communication,
consultation, discussion, agreement, colfusion, act or other conduct inconsistent with any of the
statements and representations made in this Declaration.

8. As required by Section 337.165, Florida Statutes, the firm has fully informed the City of
Key West in writing of all convictions of the firm, its affiliates {as defined in Section 337.165(I)}a),

NON-COLLUSION DECLARATION

FEBRUARY 24, 2012 AND COMPLIANCE WITH 49 CFR §29
004402 -1




Florida Statutes), and all directors, officers, and employees of the firm and its affiliates for violation of
state or federal antitrust laws with respect to a public contract or for violation of any state or federal
law involving fraud, bribery, collusion, conspiracy or material misrepresentation with respectto a
public contract. This includes disclosure of the names of current employees of the firm or affiliates
who were convicted of contract crimes while in the employ of another company.

9. I certify that, except as noted below, neithsr my firm nor any person associated therewith in
the capacity of owner, partner, director, officer, principal, investigator, project director, manager,
auditor, and/or position involving the administration of Federal funds:

(a) is presently debarred, suspended, proposed for debarment, declared insligible, or
voluntarily excluded from covered transactions, as defined in 43 CFR §29.110(a), by any Federal
department or agency;,

{b) has within a three-year period preceding this certification been convicted of or had a
civil jJudgment rendered against him or her for: commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing a Federal, State or local government
transaction or public contract; violation of Federal or State antitrust statutes; or commission of
embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements
or receiving stolen property;

{c) is presently indicted for or otherwise criminally or civilly charged by a Federal, State
or local governmental entity with commission of any of the offenses enumerated In paragraph 9(b) of
this certification; and

(d) has within a three-year period preceding this certification had one or more Federal,
State or local government public transactions terminated for cause or default..

10. {We), certify that I(We), shall not knowingly enter into any transaction with any
subcontractor, material supplier, or vendor who is debarred, suspended, declared ineligible, or
voluntarily excluded from participation in this contract by any Federal Agency unless authorized by
the Department.

Where | am unable to declare or certify as to any of the statements contained in the above
stated paragraphs numbered (1) through (10), | have provided an explanation in the "Exceptions”
portion below or by attached separate shest.

EXCEPTIONS:

NON-COLLUSION DECLARATION
AND COMPLIANCE WITH 49 CFR §29 February 24, 2012
004402-2




{Any exception listed above will not necessarily result in denial of award, but will be
considered in determining bidder responsibility. For any exception noted, indicate to whom it applies,
initiating agency and dates of agency action.

Providing false information may resuit in criminal prosecution and/or administrative sanctions.)

t dectare under penalty of perjury that the foregoing is true and correct.

CONTRACTOR: (Seal) i )
BY: Mark Bell, Vice President WITNESS:_| l/\/‘ d, /}\J. o, WiND

NAME AND TITLE PRINTE

WITNESS: . é/éz

Executed on this__ 14th  day of March , 2012

FAILURE TO FULLY COMPLETE AND EXECUTE THIS DOCUMENT
MAY RESULT IN THE BID BEING DECLARED NONRESPONSIVE

NON-COLLUSION DECLARATION
FEBRUARY 24,2012 AND COMPLIANCE WITH 49 CFR §29
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SUSPENSION AND DEBARMENT CERTIFICATION

CERTIFICATION REGARDING DEBARMENTS, SUSPENSION, INELIGIBILITY
AND VOLUNTARY EXCLUSION-LOWER TIER FEDERALLY FUNDED
TRANSACTIONS

1. The undersigned hereby certifies that neither it nor its principals is presently debarred,
suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
participation in this transaction by any Federal department or agency.

2. The undersigned also certifies that it and its principals:

(a) Have not within a three-year period preceding this certification been convicted of or
had a civil judgment rendered

against them for commission of fraud or a criminal offense in connection with obtaining,
attempting to obtain, or performing a public (Federal, State or local) transaction or
contract under a public transaction; violation of Federal or State anti-trust statutes or
commission of embezzlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, or receiving stolen property.

(b) Are not presently indicted for or otherwise criminally or civilly charged by a
governmental entity (Federal, State or local) with commission of any of the offenses
enumerated in paragraph 2.(a) of this Certification; and

(c) Have not within a three-year period preceding this certification had one or more
public transactions (Federal, State or local) terminated for cause or default.

3. Where the undersigned is unable to certify to any of the statements in this certification,
an explanation shall be attached to this certification.

N e
By

Authorized Signatfré/Confractor
Mark Bell / Vice President

Typed Name/Title
Ametican Bridge Company

Contractor's Firm Name
5430 West Tyson Avenue

Street Address

Building, Suite Number
Tampa, Florida 33611

City/State/Zip Code
(813) 254-4127

Area Code/Telephone Number

I Suspension and Debarment Certification
00-44-04







. The City of Key West
4 énéerscan Bulkhead 497 Repairs: US Navy Mole
rnage Key West, Florida
Company Profile and Experience Record

GENERAL INFORMATION

Company Description

American Bridge is a construction, engineering, and manufacturing company operating primarily
in the transportation and military infrastructure sectors. The company has engineering and
technology that give it competitive advantage in the construction of complex bridges and marine
structures, enabling it to compete on some projects on a globat basis.

AB has established valuable positions in regional markets throughout the Eastern USA and
Caribbean, and is in the process of expanding its regional market coverage in the western United
States, Mexico, and Central America.

The American Bridge name is known throughout the world. The company is highly respected for
its engineering technology, capable and can-do workforce, and history of accomplishment.

2011 Revenues of American Bridge will exceed $578M, divided approximately as follows: 50%
Bridge and complex bridge structure construction and engineering, 45% marine construction, and
5% manufacturing of steel bridge components. The company has about 1,000 highly skilled
employees, about 150 of whom are trained engineers.

History

American Bridge has a legendary history. Founded as a JP Morgan-engineered merger of 28
bridge and structural companies in 1800, the company immediately operated on an
unprecedented scale. American Bridge established the practicality of steel as the basic product in
large-scale infrastructure including bridges, power and water transmission and military facilities.
As a result, its dozen or so factories, hundreds of construction engineers and thousands of skilled
workers played a dominant role in the development of the infrastructure on the United States and
many other countries.

Operating as a part of US Steel Corporation from 1901-1987, American Bridge had significant
roles in the establishment of the railroad networks of the USA and around the globe. It was also
involved in many landmark bridges of various design types throughout North America as well as
overseas.

AB also constructed the superstructures for many of the nation’s notable buildings, including the
Woolworth Building, Chrysler Building, Empire State Building, United Nations Secretariat,
Rockefeller Center (9 Buildings), Sears Tower, John Hancock Buildings (Chicago and Boston),
Seafirst Center (Seattle), the Louisiana Superdome, Los Angeles Convention Center, and many
others.

In the early 1980’s AB’s parent US Steel was in trouble and embarked on a divestiture program. it
split the fabrication operations from the construction operations, with the construction company
retaining the name. In 1987, US Steel sold American Bridge to two investors, who focused mainly
on equipment divestiture and high-rise structural steel erection. in 1989, the current ownership
purchased the company just in time to witness the fallout of the high-rise office building market.
By the early 1990’s, American Bridge had become a shadow of its former self, with revenues
dropping to about $30 Million and a series of new CEQ’s with different strategic directions.




. The City of Key West
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Company Profile and Experience Record

Ownership recruited the current company leadership in 1993, and the company has slowly but
consistently re-built the brand. Major bridge project successes (Williamsburg Bridge
reconstruction, Tagus River Bridge reconstruction, Lions Gate bridge reconstruction, Woodrow
Wilson Bridge) combined with numerous smaller ones were instrumental in this rebuilding.
Moreover, the successful entry into marine construction and the greater involvement in complex
concrete construction have diversified and modernized the company.

The great new chapter of American Bridge began in March 2006 with the award of the $1.4 Billion
main span of the new San Francisco Oakland Bay Bridge in joint venture with Fluor Corporation.
This single project creates a revenue backlog of over $750M after deduction of minority interest,
and boosts the company’s total backlog to over $1B — a 300% increase over recent levels,

American Bridge Tampa Division

The Tampa Division covers all marine and heavy civil projects in Florida, the Gulf Coast States,
the Caribbean and Central America for American Bridge. It works for a variety of clients, both
private and public entities and has a strong track record in the design/build delivery method.
Current projects are included in the attached information. lis largest projects include the new
Choctaw container terminal in Mobile, AL, and a new cruise pier for Carnival Cruise Lines in
Cozumel, Mexico. Also in this category is the Baker's Bay Project in the Abaco’s, Bahamas,
which comprises a new marina, waterfront structures, dredging, shore protection and upland site
development. The Tampa Division has extensive experience throughout the Caribbean as
evidenced by attached project list. Naturally, the Tampa Division will be managing the Royal
island Development Project. Strengths of the Tampa Division are its highly motivated people, its
customer oriented attitude and its continuous pursuit of high quality work.




PRESENTED TO:

THE CITY OF KEY WEST
PROJECT OF SIMILAR WORK

o /B\f_raerican
Offeror: riage
Contract Number:
Project Title: Arawak Cay Port Development Project
Location: Nassau, Bahamas
Type of Contract: M Fixed Price O Cost Reimbursable
Participated as: [0 Prime Contractor ¥ Subcontractor
Original Award Amount $31,288,629 Final Amount:_$ 27,288,629.00
CCD (original): 11/31/2011 CCD (final): 09/15/2011 Award Date:__ 5/1/2010
Percentage of Work Accomplished by your firm: 85%

Project Description:This project will develop Arawak Cay into a modern port facility for the port of
Nassau. Bahamas. This marine only scope contains construction of a 2500 lineal feet of concrete
encapsulated heavy sheetpile bulkhead. crane rail, concrete apron, and entails 150,000 cuyds of
dredaing. in addition, new facilities for water supply to the istand will be constructed.

Contracting Office/Customer POC:
Mr. James Mosko
Name
Arawak Cay Port Development Company Lid. (APD)
Organization
P.O. Box CR-56766, Suite 1202, Nassau, Bahamas
Address
(242) 323-7064
Telephene Number
Engineer POC: Halcrow — James Schoonmaker — (813) 386-1990

American
'/ Bridge




PRESENTED TO:

THE CITY OF KEY WEST
PROJECT OF SIMILAR WORK
' /éqzlerican
Offeror: rage
Contract Number:
Project Title: Repair Wharf Delta Bulklhead at Naval Station
Location: Mayport, Florida
Type of Contract: & Fixed Price — Design/Build O Cost Reimbursable
Participated as: M Prime Contractor {1 Subcontractor
Design/Build Partner: River Consulting, Tampa, Florida
Original Award Amount,__$_19.328,600 Final Amount:_$ 20,336,000
CCD (original): 02/03/2011 CCD ({final):_02/07/11 Award Date: 07/18/2008
Percentage of Work Accomplished by your firm: 80%

Project Description: This Design/Build project involves the reconstruction of the Delta Wharf at Mayport
Naval Station. The work includes the design and construction of 1,800 LF of new HZ combination wall
bulkhead with concrete cap, located in front of existing bulkhead. The new wall is tied back with 60 sail
anchors installed at a_15 degrees angle. Work also includes demolition, utility_work, paving,
refurbishment of moorings and fenders. The project is completed in sections, Utility services for naval
ships must be maintained throughout construction.

Contracting Office/Customer POC:
Ms. Susan Qliveres
Name
Naval Facilities Engineering Command, Southeast Division
Organization
P.0O. Box 280073, Naval Station, Mayport, Florida 32228
Address
(904) 270-8317
Telephone Number
Engineer POC: Halcrow — Gary Schneider — (813) 386-1990

American
Bridge




PRESENTED TO:

THE CITY OF KEY WEST
PROJECT OF SIMILAR WORK
Project Title: Pinto Terminal Slab Handling Dock Facility
Contract Number: 1667
Location: Mobile, Alabama
Award Date: June 11, 2008
Qriginai Completion Date: QOctober 22, 2009
Final Completion Date: November 6. 2002
Original Value: $24,351,878.91 Final Value:___$24,553,118.91
Responsibility: Construction — Prime Contractor

Type of Contract: __Construction; Lump Sum Fixed Price

Project Description: New construction of a 1,000 ftlong x 34 ft wide of slab handling dock structure that
includes 83.200 cy of fill work, 38.250 ift of steel pifing, 10.925 Ift of HP steel piles. 93,100 Ift of concrete
piling. concrete work, crane and barge haul rail installations, vessel and barge fendering and mooring

systems and utility systems.

Customer Contact: Stan Gotliieb, Sr. V.P.
Name
Shaw GBB, LLC
Organization
3600 Springhill Business Park, Suite 200; Mobile, AL 36608-1212

Address
(251) 344-1913 {251) 342-3229
Tetephone Number Fax Number
richard.gottlieb@shawgrp.com
Email

Owner POGC: Alabama State Port Authority — James Lyons — (251} 344-1813

American
Bridge




PRESENTED TO:

THE CITY OF KEY WEST

PROJECT OF SIMILAR WORK

/él]gierican
Offeror: rlage
Contract Number:
Project Title: Dames Point Container Terminal, Project One
Location: Jacksonville, Florida
Type of Contract: M Fixed Price [0 Cost Reimbursable
Participated as: O Prime Contractor M Subcontractor
Original Award Amount; $13,235.400__ Final Amount:_$ 13,409,622
CCD {original): 09/01/2008 CCD (final): 12/19/08 Award Date: 06/01/2007
Percentage of Work Accomplished by your firm: N/A

Project Description: Construct a new 2,924 LF wharf, including the installation of 2,924 LF of HZ
combination wall with tie back systems and cathodic protection systems, 2 each 2,924 LF of reinforced
concrete of crane beams with tie beams, 130ft cantilevered wall, crane tie-down systems, bollards and
fenders and concrete curb. _All permanent materials provided by Owner.

Contracting Office/Customer POC:
Mr. Randy Richardson
Name
W.G. Yates & Sons Construction Company
Organization
781 Larson Sireet, Jackson, Mississippi 39202
Address
B801-352-7396: 662-244-5572
Telephone Number

Engineer POC: Han Padron & Associates — (212-608-3990}

American
Bridge




PRESENTED TO:

THE CITY OF KEY WEST
PROJECT OF SIMILAR WORK
=\ American
3/ Bridge

Offeror:
Contract Number: 1204
Project Title: Choctaw Point Terminal
Location: Mobile, Alabama
Type of Contract: 4 Fixed Price O Cost Reimbursable
Participated as: i Prime Contractor O Subcontractor
Original Award Amount: $22.323,218 Final Amount:_$27,078,748
CCD (original): 07/10/08-Ph. 1 CCD (final): 08/31/07-Ph. 2 Award Date:_04/01/05
Percentage of Work Accomplished by your firm: 90%

Project Description: The work for the new container handling dock structure includes the driving of
approximately 1,900 LF of sheefpile and combination (Pipe-Z) wall, including pre-stressed concrete batter

iles. and a pile-supported, reinforced concrete deck of approximatel 105 x 2,000, including crane rails
bollards, fenders, etc. The new terminal will have two 1,000° berths served by four gantry cranes located
on a 02-acre site within the Port of Mobite with immediate access to two interstate systems, five Class 1
railroads, and nearly 15,000 miles of inland waterway connections,

Contracting Office/Customer POC:
Stan Gottlieb
Name
Gottlieb, Barnett & Bridges, LLC
Organization
3600 Springhill Business Park, Suite 200, Mobile, AL 36608
Address
{251) 344-1913
Telephone Number
Richard. Gottlieb@shawdrp.com
Email
Owner POC: Alabama State Port Authority — James Lyons — (251) 344-1913




PRESENTED TO:

THE CITY OF KEY WEST
PROJECT OF SIMILAR WORK
American
Offeror: s Bndge
Contract Number: NE2467-03-C-0154
Project Title:_ Truman Harbor Repairs, Naval Air Station Key West
Location: Key West, Florida
Type of Contract: t Fixed Price O Cost Reimbursable
Participated as: & Prime Contractor O Subcontractor
Original Award Amount: $12,974,706.00 Final Amount:_$13,925,681.00
CCD (original): 11/21/04 CCD {final): 12/16/04 Award Date:__ 5/6/03

Percentage of Work Accomplished by your firm:
Project Description: This project consisted of structural repairs to existing Navy Annex Berthing facility.
Repairs along the south quay wall (approximately 800 feet) included reconstruction of dilapidated concrete
bulkhead seawall by means of driving new steel sheetpiling 5ft waterwards of existing bulkhead and
placement of concrete encapsulation with new moorings in-place. Steel sheetpiling included instailation of
concrete deadmen, steel tie rods and placement of storm drain distribution system. Site improvements
included complete demolition of facilities, new asphalt pavement and regarding. Additional concrete deck
(topside and underside), instaffation of 40 concrete pile jackets, and replacement of entire approach span
structure and replacement of electrical and mechanical systems.

Confracting Office/Customer POC:
Mr. Richard Johanboeke, Contfracting Officer, Department of the Navy
Name
Naval Facilities Engineering Command (Southern Division)
Organization
Department of the Navy, ROICC, Key West Naval Air Station, Key West FL
Address
{305)293-3169
Telephone Number
Engineer POC: URS Group — (813) 286-1711

\ American
/ Bridge




The City of Key West

Bulkhead 497 Repairs: US Navy Mole
Key West, Florida

Cruise Ship Docking Plan

Cruise ships mooring on the Outer Mole Pier will not be interrupted in their normal
regular docking procedures.

Our method of driving sheet pile either side of each mooring line location will reduce
complications that would interrupt cruise ship schedules. When cruise ships are not using
the mooring bollards, in the construction zone, those steel sheet piles can be driven
quickly with the vibratory hammer, Pile Hammers will be equipped with mufflers to
mitigate any noise disturbances while the cruise ships are docked. In the same fashion the
concrete cap operation will be coordinated with the cruise ship schedule and this work
will be done under the mooring line while the bollards are in use. Concrete forms will be
handled while the ship is not using the mooring bollards.

The equipment during the construction of the new bulkhead will not interfere with the
cruise ship operations on the Quter Mole Pier. All equipment will be kept within the
project boundaries and will not require moving outside the construction zone.

In closing the construction impact to cruise ships docking at the OQuter Mole Pier will be
very minimal. Our construction methods explained above were developed to work around
the cruise ship schedules. American Bridge understands the economic impact of delaying
any cruisc ship activities and has avoided this with sound construction methods.

Page 1




INSTRUCTIONS TO BIDDERS

L. CONTRACT DOCUMENTS

A, FORMAT

The Contract Documents are divided into parts, divisions, and sections for
convenient organization and reference. Generally, there has been no attempt to
divide the Specification sections into work performed by the vartons building
trades, work by separate subcontractors, or work required for separate
facilities in the Project.

B. DOCUMENT INTERPRETATION

The separate sections contained within these Contract Documents are intended
to be mutually cooperative and to provide all details reasonably required for
the execution of the proposed work.

Should there be any doubt as to the meaning or intent of said Contract
Documents, the Bidder should request of the Engineer, in writing (at least

6 working days prior to bid opening) an interpretation thereof. Any
interpretation or change in said Contract Documents will be made only in
writing, in the form of Addenda to the Documents which will be furnished to
all registered holders of Contract Documents. Bidders shall submit with their
Bid, or indicate receipt of, all Addenda. The Owner will not be responsible for
any other explanation or interpretations of said Documents.

C. DRAWINGS

Details of construction are bound separately.

2. GENERAL DESCRIPTION OF THE PROJECT

A general description of the work to be done is contained in the Invitation to Bid. The
scope is specified in applicable parts of these Contract Documents.

3. QUALIFICATION OF CONTRACTORS

The prospective Bidders must meet the statutorily prescribed requirements before
award of Contract by the Owner.

Bidders must hold or obtain all licenses or certificates required by federal, state, or
local statutes, or regulations in order to bid and perform the work specified herein.

INSTRUCTIONS TO BIDDERS
MARCH 28, 2011 002113-1




4, BIDDER'S UNDERSTANDING

Each Bidder must inform himself of the conditions relating to the execution of the
work, and it is assumed that he will inspect the site and make himself thoroughly
familiar with all the Contract Documents. Failure to do so will not relieve the
successful Bidder of his obligation to enter into a Contract and complete the
contemplated work in strict accordance with the Contract Documents. It shall be the
Bidder's obligation to verify for himself and to his complete satisfaction all
information concerning site and subsurface conditions.

The Owner will make available to prospective Bidders upon request and at the office
of the Engineer, prior to bid opening, any information that he may have as to
subsurface conditions and surface topography at the worksite.

Information derived from inspection of topographic maps, or from Drawings showing
location of utilities and structures will not in any way relieve the Contractor from any
risk, or from properly examining the Site and making such additional investigations
as he may elect, or from properly fulfilling all the terms of the Contract Documents,

Each Bidder shall inform himself of, and the Bidder awarded a Contract shall comply
with, federal, state, and local laws, statutes, and ordinances relative to the execution
of the work. This requirement includes, but is not limited to, applicable regulations
concerning minimum wage rates, nondiscrimination in the employment of labor,
protection of public and employee safety and health, environmental protection, the
protection of natural resources, fire protection, burning and nonburning requirements,
permits, fees, and similar subjects.

5. TYPE OF PROPOSAL

A, LUMP SUM

Bidders shall submit a Bid on lump sum basis as set forth in the Bid Form.

The Lump Sum Bid price shall include such amounts as the Bidder deems
proper for overhead and profit on account of cash allowances, if any, named
in the Contract Documents as provided in paragraph 11.02 of the General
Conditions.

INSTRUCTIONS TO BIDDERS
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6. PREPARATION OF PROPOSALS

A. GENERAL

All blank spaces in the Bid form must be filled in for all schedules and
associated parts, as required, preferably in BLACK ink. All price information
shall be clearly shown in figures where required. No changes shall be made in
the phraseology of the forms. In case of discrepancy between unit prices and
extended totals, unit prices shall prevail.

Any Bid shall be deemed informal which contains omissions, erasures,
alterations, or additions of any kind, or prices uncalled for, or in which any of
the prices are obviously unbalanced, or which in any manner shall fail to
conform to the conditions of the published Invitation to Bid.

Only one Bid from any individual, firm, partnership, or corporation, under the
same or different names, will be considered. Should it appear to the Owner
that any Bidder is interested in more than one Bid for work contemplated, all
Bids in which such Bidder is interested will be rejected.

B. DESCRIPTION OF SUPPLIERS

The manufacturer name, trade name, brand name, or catalog number used in
the Specifications is for the purpose of describing and establishing equipment
that has been presented for this Project. Other equipment will not be accepted.

C. SIGNATURE

The Bidder shall sign his Bid in the blank space provided therefore. If Bidder
is a corporation, the legal name of the corporation shall be set forth above,
together with the signature of the officer or officers authorized to sign
Contracts on behalf of the corporation. If Bidder is a partnership, the true
name of the firm shall be set forth above, together with the signature of the
partner or partners authorized to sign Contracts in behalf of the partnership. If
sighature is by an agent, other than an officer of a corporation or a member of
a partnership, a notarized power-of-attorney must be on file with the Owner
prior to opening of Bids or submitted with the Bid, otherwise the Bid will be
regarded as not properly authorized.

D. SPECIAL BIDDING REQUIREMENTS

The Bidder shall submit with his Bid his experience record showing his
experience and expertise in marine construction similar to this project.

Such experience record shall provide at least five current or recent projects of
similar work, preferably within Florida or the southeastern United States. For
each project the following information shall be provided:

I. Description and location of work.

INSTRUCTIONS TO BIDDERS
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2. Contract amount.
3. Dates work was performed.
4. Owner.
5. Name of Owner's contact person and phone number.
6. Engineer.
7. Name of Engineer's contact person and phone number.

E. ATTACHMENTS
Bidder shall complete and submit the following forms with this bid:
L. Anti Kickback Affidavit.
2. Public Entity Crimes.
3. Key West Indemnification Form.
4, Disclosure of Lobbying Activities.
5. Non-Collusion Declaration and Compliance with 49 CFR §29.
6. Florida Trench Safety Act Compliance.
7. Suspension and Debarment Certification.

F. PUBLIC ENTITY CRIMES
A person or affiliate who has been placed on the convicted vendor list
following a conviction for a public entity crime may not submita bid on a
contract to provide any goods or services to a public entity, may not submit a
bid on a contract with a public entity for the construction or repair of a public
building or public work, may not submit bids on leases of real property to a
public entity, may not be awarded or perform work as a contractor, supplier,
subconitactor, or consultant under a contract with any public entity and may
not transact business with any public entity in excess of the threshold amount
provided in Section 287.017, for CATEGORY TWO for a period of
36 months from the date of being placed on the convicted vendor list.”

G. CITY OF KEY WEST LICENSE REQUIRED

(NOT REQUIRED)
INSTRUCTIONS TO BIDDERS
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H. ANTI-KICKBACK AFFIDAVIT

The Bidder shall submit a signed and notarized Anti-Kickback Affidavit with
Bid on the form provided herein.

L FLORIDA TRENCH SAFETY ACT

The Bidders attention is directed to the enactment of the Florida Trench Safety
Act which incorporates OSHA Standards 29CFRs 1926.650, Subpart P, as the
state’s trench excavation safety standards. The Bidder shall list separately, in
the Bid, the cost of compliance with these standards on a linear footage basis
and the method of compliance. The Bidder shall determine if special shoring
requirements are needed. Special shoring shall be identified in the Bid. The
successful Bidder is fully responsible for the design of the trench safety
system and the compliance with the applicable standards for the project.

J. SECURITY/SITE ACCESS

The Bidders attention is directed to the requirement to obtain access
{RAPID GATE PASS) to the site during construction. Since the sife is
located on a Navy Facility, access is controlled. The successful Bidder is
responsible in obtaining access for personnel, subcontractors, and
deliveries, All costs associated with this requirement are to be included in
the Bid. More information is found in the Supplementary Conditions of
this document.

7. STATE AND LOCATL SALES AND USE TAXES

Unless the Supplementary Conditions contains a statement that the Owner is exempt
from state sales tax on materials incorporated into the work due to the qualification of
the work under this Contract, all state and local sales and use taxes, as required by the
laws and statutes of the state and its political subdivisions, shall be paid by the
Contractor. Prices quoted in the Bid shall include all nonexempt sales and use taxes,
unless provision is made in the Bid form to separately itemize the tax.

8. LOCAL PREFERENCE

Under a competitive bid solicitation, when a responsive, responsible non-local
business submits the lowest price bid, and the bid submitted by one or more
responsive, responsible local businesses within five percent of the price submitted
by the non-local business, then the local business with the apparent lowest bid
offer may have the opportunity to submit an offer to match the price(s) offered by
the lowest, qualified and responsive non-local bidder within three working days of
the notice of the intent to award. If the lowest local bidder submits a bid that fully
matches the lowest bid from the lowest bid from the lowest non-local bidder
tendered previously, then the award shall be made to such local bidder. If the
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lowest local bidder declines or is unable to match the lowest non-local bid
price(s), then the award shall be made to the non-local business.

9. SUBMISSION OF PROPOSALS

All Bids must be submitted not later than the time prescribed, at the place, and in the
manner set forth in the Invitation to Bid. Bids must be made on the Bid forms
provided herewith. The Bidder shall submit three (3) originals and THREE (3)
ELECTRONIC COPIES ON DISC or USB DRIVES WITH A SINGLE PDF
FILE OF THE FULL PROPOSAL and all required bonds, attachments, and forms.

Each Bid must be submitted in two sealed envelope one within the other, so marked
as to indicate the Bidder's name and its contents without being opened, and addressed
in conformance with the instructions in the Invitation to Bid.

10. MODIFICATION OR WITHDRAWAL OF PROPOSALS

Prior to the time and date designated for receipt of Bids, any Bid submitted may be
withdrawn by notice to the party receiving Bids at the place designated for receipt of
Bids. Such notice shall be in writing over the signature of the Bidder or by telegram.
If by telegram, written confirmation over the signature of the Bidder shall be mailed
and postmarked on or before the date and time set for receipt of Bids. No Bid may be
withdrawn after the time scheduled for opening of Bids, unless the time specified in
paragraph Award of Contract of these Instructions to Bidders shall have elapsed.

11.  BID SECURITY

Bids must be accompanied by cash, a certified check, or cashier's check drawn on a
bank in good standing, or a bid bond issued by a Surety authorized to issue such
bonds in the state where the work is located, in the amount of 5 percent of the total
amount of the Bid submitted. This bid security shall be given as a guarantee that the
Bidder will not withdraw his Bid for a period of 60 days after bid opening, and that if
awarded the Contract, the successful Bidder will execute the attached Contract and
furnish properly executed Performance and Payment Bonds, each in the full amount
of the Contract price within the time specified.

The Attorney-in-Fact who executes this bond in behalf of the Surety must attach a
notarized copy of his power-of-attorney as evidence of his authority to bind the
Surety on the date of execution of the bond. Where State Statute requires,
certification by a resident agent shall also be provided.

If the Bidder elects to furnish a Bid Bond, he shall use the Bid Bond form bound
herewith, or one conforming substantially thereto in form and content.
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[2.  RETURN OF BID SECURITY

Within 15 days after the award of the Contract, the Owner will return the bid
securities to all Bidders whose Bids are not to be further considered in awarding the
Contract. Retained bid securities will be held until the Contract has been finally
executed, after which all bid securities, other than Bidders' bonds and any guarantees
which have been forfeited, will be returned to the respective Bidders whose Bids they
accompanied.

13,  AWARD OF CONTRACT

The award will be made under one Contract by the Owner on the basis of the Bid
from the lowest, responsive, responsible Bidder. The Owner may award entire Bid or
selected line items based on the City’s best interest and available funds at time of

Award.

Within 60 calendar days after the opening of Bids, the Owner will accept one of the
Bids or will act in accordance with the following paragraphs. The acceptance of the
Bid will be by written notice of award, mailed to the office designated in the Bid, or
delivered to the Bidder's representative. In the event of failure of the lowest
responsive, responsible Bidder to sign the Contract and provide an acceptable
Performance Bond, Payment Bond, insurance certificate(s) and evidence of holding
required licenses and certificates, the Owner may award the Contract to the next
lowest responsive, responsible Bidder. Such award, if made, will be made within

75 days after the opening of Bids.

The Owner reserves the right to accept or reject any or all Bids, and to waive any
informalities and irregularities in said Bids.

14. EXECUTION OF CONTRACT

The successful Bidder shall, within 10 working days after receiving Notice of Award,
sign and deliver to the Owner a Contract in the form hereto attached, together with
the insurance certificate examples of the bonds as required in the Contract Documents
and gvidence of holding required licenses and certificates. Within 10 working days
after receiving the signed Contract from the successful Bidder, the Owner's
authorized agent will sign the Contract. Signature by both parties constitutes
execution of the Contract.

15, CONTRACT BONDS

A. PERFORMANCE AND PAYMENT BONDS

The successful Bidder shall file with the Owner, at the time of delivery of the
signed Contract, a Performance Bond and Payment Bond on the form bound
herewith, each in the full amount of the Contract price in accordance with the
requirements of Florida Statutes Section 255.05 or 713.23, as applicable, as
security for the faithful performance of the Contract and the payment of all
persons supplying labor and materials for the construction of the work, and to

INSTRUCTIONS TO BIDDERS
MARCH 28, 2011 0021 13-7




cover all guarantees against defective workmanship or materials, or both,
during the warranty period following the date of final acceptance of the work
by the Owner. The Surety furnishing this bond shall have a sound financial
standing and a record of service satisfactory to the Owner, shall be authorized
to do business in the State of Florida, and shall be listed on the current

U.S. Department of Treasury Circular Number 570, or amendments thereto in
the Federal Register, of acceptable Sureties for federal projects.

B. POWER-OF-ATTORNEY

The Attorney-in-Fact (Resident Agent in state which work is being
performed) who executes this Performance and Payment Bond in behalf of the
Surety must attach a notarized copy of his power-of-attorney as evidence of
his authority to bind the Surety on the date of execution of the bond.

All Contracts, Performance and Payment Bonds, and respective
powers-of-attorney will have the same date.

16.  FAILURE TO EXECUTE CONTRACT AND FURNISH BOND

The Bidder who has a Contract awarded to him and who fails to promptly and
properly execute the Contract or furnish the required Bonds shall forfeit the bid
security that accompanied his bid, and the bid security shall be retained as liquidated
damages by the Owner, and it is agreed that this said sum is a fair estimate of the
amount of damages the Owner will sustain in case the Bidder fails to enter into a
Contract or furnish the required Bonds. Bid security deposited in the form of cash, a
certified check, or cashier's check shall be subject to the same requirement as a Bid

Bond.

17.  PERFORMANCE OF WORK BY CONTRACTOR

The Contractor shall perform on the site and with his own organization, labor
equivalent to at least 40 percent of the total amount of the work to be performed
under this Contract and materials. If, during the progress of the work hereunder, the
Contractor requests a reduction of such percentage, and the Engineer determines that
it would be to the client's advantage, the percentage of the labor required to be
performed by the Contractor's own organization may be reduced; PROVIDED prior
written approval of such reduction is obtained by the contractor from the Engineer.

Each Bidder must furnish with his Bid a list of the items that he will perform with his
own forces and the estimated total cost of these items.

18.  TIME OF COMPLETION

The time of completion of the work to be performed under this Contract is the
essence of the Contract. Delays and extensions of time may be allowed in accordance
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with the provisions stated in the General Conditions. The time allowed for the
completion of the work authorized is stated in the Bid.

19, Schedule Impacts that affect the bid

a, Cruise Ship Docking Plan,

Contractor shall submit a Cruise Ship Docking Plan as a part of their bid. The ability to
continue the use the Outer Mole Pier by cruise ships is critical to the city. This plan shall
address access to the bollards and contractor equipment impacts to the docking of ships and
how these will be overcome. No impacts to the docking of cruise ships will be allowed by
this project. If contractor activity impacts a cruise ship docking event, the contractor will be
charged the damages resulting from the lost revenue and will be taken from the retainage
held on this project.. The average revenue for a docking event is $30,000.

Noise limits will be in effect when a cruise ship is at dock,

In developing this plan and their bid the contractor shall take into account the frequency of
use of the Outer Mole Pier (OM). Cruise Ship frequency information can be obtained from
http://www keywesteity.com/department/calendar.asp?fDD=13-192

Contractor is advised that ships up to 1004 feet long and 130k gross tons required use of the
outer mole. If a ship arrival time requires adjustment due to weather or mechanical
problems, contractor will be given a 48 hour notice of the change.

850 foot cruise ship at the Outer Mole Pier (OM)
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b. OFFSHORE POWER BOAT RACES;

Early in November the Offshore Power Boat Races occur in Key West. The contractor will
not be able to work at the site during the 4 days of racing (Wednesday through Sunday). Site
shall be properly secured from the public.

20. OPTIONAL SITE VISIT

An Optional Site Visit will be held at 10 AM on 1 February. Contractors should
arrive not later than 10:15, shall bring proper identification and be prepared to walk
approximately 2,000 feet to the site. The meeting point for the site is the entrance gate
to the Navy Mole Propetty.

END OF SECTION
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GENERAL CONDITIONS

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY

1.01  Defined Terms

A. Wherever used in the Bidding Requirements
or Contract Documents and printed with initial capital
letters, the terms listed below will have the meanings
indicated which are applicable to both the singular and
plural thereof. In addition to terms specifically defined,
terms with initial capital letters in the Contract
Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1. Addenda--Written or graphic instruments
issued prior to the opening of Bids which clarify, correct,
or change the Bidding Reqguirements or the proposed
Contract Documents.

2. Agreement--The written instrument which is
evidence of the agreement between Owner and Contractor
covering the Work.

3. Application for Paymeni--The form acceptable
to Engineer which is to be used by Contractor during the
course of the Work in requesting progress or final pay-
ments and which is to be accompanied by such supporting
documentation as is required by the Contract Documents.

4. Asbestos--Any material that contains more
than one percent asbestos and is friable or is releasing
asbestos fibers into the air above current action levels
established by the United States Occupational Safety and
Health Administration.

5. Bid--The offer or proposal of a Bidder
submitted on the prescribed form setting forth the prices
for the Work to be performed.

6. Bidder--The individual or entity who submits
a Bid directly to Owner.

7. Bidding  Documents--The Bidding
Requirements and the proposed Confract Documents
(including all Addenda).

8. Bidding Requirements—The Advertisement or
Invitation to Bid, Instructions to Bidders, Bid security of
acceptable form, if any, and the Bid Form with any
supplements.

9. Change Order--A document recommended by
Engineer which is signed by Contractor and Owner and
authorizes an addition, deletion, or revision in the Work
or an adjustment in the Contract Price or the Contract

Times, issued on or after the Effective Date of the
Agreement.

10, Claim--A demand or assertion by Owner or
Contractor seeking an adjustment of Contract Price or
Contract Times, or both, or other relief with respect to the
terms of the Coniract. A demand for money or services by
a third party is not a Claim.

11. Contract--The entire and integrated written
agreement between the Owner and Contractor concerning
the Work. The Contract supersedes prior negotiations,
representations, or agreements, whether written or oral.

12. Contract Documents-- Those items so
designated in the Agreement. Only printed or hard copies
of the items listed in the Agreement are Contract
Documents. Approved Shop Prawings, other Contractor’s
submittals, and the reports and drawings of subsurface
and physical conditions are not Contract Documents.

13. Coniract Price--The moneys payable by
Owner to Contractor for completion of the Work in
accordance with the Contract Documents as stated in the
Agreement (subject to the provisions of Paragraph 11.03
in the case of Unit Price Work).

14, Contract Times--The number of days or the
dates stated in the Agreement to: (i} achieve Milestones, if
any, (il)achieve Substantial Completion; and (iii)
complete the Work so that it is ready for final payment as
evidenced by Engineer’s written recommendation of final
payment.

15. Contractor--The individual or entity with
whom Owner has entered into the Agreement.

16. Cost of the Work--See Paragraph 11.01.A for
definition,

17. Drawings—-That part of the Confract
Documents prepared or approved by Engineer which
graphically shows the scope, extent, and character of the
Work to be performed by Contracior. Shop Drawings and
other Contractor submittals are not Drawings as so
defined.

18. Effective Date of the Agreement--The date
indicated in the Agreement on which it becomes effective,
but if no such date is indicated, it means the date on
which the Agreement is signed and delivered by the last
of the two parties to sign and deliver.

19, Engineer--The individual or entity named as
such in the Agreement.
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20. Field Order--A written order issued by
Engineer which requires minor changes in the Work but
which does not involve a change in the Contract Price or
the Contract Times.

21. General Requirements--Sections of Division
1 of the Specifications. The General Requirements pertain
to all sections of the Specifications.

22, Hazardous Envirommenial Condifion--The
presence at the Site of Asbestos, PCBs, Petroleum,
Hazardous Waste, or Radioactive Material in such
quantities or circumstances that may present a substantial
danger to persons or property exposed therefo in
connection with the Work,

23, Hazardous Wastfe--The term Hazardous
Waste shall have the meaning provided in Section 1004 of
the Solid Waste Disposal Act (42 USC Section 6903) as
amended from fime to time.

24. Laws and Regulations; Laws or Regulations-
-Any and ali applicable laws, rules, regulations,
ordinances, codes, and orders of any and all governmental
bodies, agencies, anthorities, and courts having
jurisdiction.

25.  Liens--Charges, security inferests, or
encumbrances upon Project funds, real property, or
personal property.

26. Milestone--A principal event specified in the
Contract Documents relating fo an intermediate comple-
tion date or time prior to Substantial Completion of all the
Work,

27. Notice of Award--The written notice by
Owner to the Successful Bidder stating that upon timely
compliance by the Successful Bidder with the conditions
precedent listed therein, Owner will sign and deliver the
Agreement.

28. Nofice to Proceed--A written notice given by
Owner to Confractor fixing the date on which the
Contract Times will commence fo run and on which
Contractor shall start to perform the Work under the
Contract Documents.

29. Owner--The individual or entity with whom
Contractor has entered into the Agreement and for whom
the Work is to be performed.

30. PCBs—Polychlorinated biphenyls.
31. Petroleum--Petroleuwm, including crude oil or

any fraction thereof which is Hquid at standard conditions
of temperature and pressure (60 degrees Fahrenheit and
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14.7 pounds per square inch absolute), such as oil, petro-
leum, fuel oil, oil sludge, oil refuse, gasoline, kerosene,
and oil mixed with other non-Hazardous Waste and crude
oils.

32. Progress Schedule--A schedule, prepared and
maintained by Contractor, describing the sequence and
duration of the activities comprising the Contractor’s plan
1o accomplish the Work within the Contract Times,

33. Project--The total consiruction of which the
Work to be performed under the Contract Documents may
be the whole, or a part.

34. Project Manual--The bound documentary
information prepared for bidding and constructing the
Work. A listing of the contents of the Project Manual,
which may be bound in one or more volumes, is
contained in the table(s) of contents.

35.  Radioactive Material--Source, special
nuclear, or byproduct material as defined by the Atomic
Energy Act of 1954 (42 USC Section 2011 et seq.) as
amended from time to time.

36. Related Entity -- An officer, director, partner,
employee, agent, consultant, or subcontractor.

37.  Resident Project Representative--The
authorized representative of Engineer who may be
assigned to the Site or any part thereof.

38. Samples--Physical examples of materials,
equipment, or workmanship that are representative of
some portion of the Work and which establish the
standards by which such portion of the Work will be
judged,

39. Schedule of Submittals--A schedule, prepared
and maintained by Contractor, of required submittals and
the time requirements to support scheduled performance
of related construction activities.

40, Schedule of Values--A schedule, prepared
and maintained by Contractor, allocating portions of the
Contract Price to various portions of the Work and used
as the basis for reviewing Contractor’s Applications for
Payment.

41. Shop Draowings--All drawings, diagrams,
illustrations, schedules, and other data or information
which are specifically prepared or assembled by or for
Contractor and submitted by Contractor to illustrate some
portion of the Work.

42. Sife--Lands or areas indicated in the Contract
Documents as being fumished by Owner upon which the
Work is to be performed, including rights-of-way and
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easements for access thereto, and such other lands
furnished by Owner which are designated for the use of
Contfractor,

43. Specifications—-That part of the Contract
Documents consisting of written requirements for
materials, equipment, systems, standards and workman-
ship as applied to the Work, and certain administrative
requirements and procedural matiers applicable thereto.

44, Subcontractor--An individual or entity
having a direct contract with Contractor or with any other
Subcontractor for the performance of a part of the Work
at the Site.

45. Substantial Completion--The time at which
the Work (or a specified part thereof) has progressed to
the point where, in the opinion of Engineer, the Work (or
a specified part thereof) is sufficiently complete, in
accordance with the Contract Documents, so that the
Work (or a specified part thereof} can be utilized for the
purposes for which it is intended, The terms “substantiatly
complete” and “substantially completed” as applied to all
or part of the Work refer to Substantial Completion
thereof.

46. Successful Bidder--The Bidder submitting a
responsive Bid to whom Owner makes an award.

47. Supplemeniary Conditions--That part of the
Contract Documents which amends or supplements these
General Conditions.

48,  Supplier--A  manufacturer, fabricator,
supplier, distributor, materialman, or vendor having a
direct contract with Contractor or with any Subcontractor
to furnish materials or equipment to be incorporated in the
Work by Contractor or any Subcontractor.

49. Underground Facilities—-Aill underground
pipelines, conduits, ducts, cables, wires, manholes, vaults,
tanks, tunnels, or other such facilities or attachments, and
any encasements containing such facilities, including
those that convey electricity, gases, steam, liquid petro-
leum products, telephone or other communications, cable
television, water, wastewater, storm water, other liquids
or chemicals, or traffic or other control systems.

50. Unit Price Work--Work to be paid for on the
basis of unit prices.

51, Work--The entire construction or the various
separately identifiable parts thereof required to be
provided under the Contract Documents. Work includes
and is the result of performing or providing all labor,
services, and documentation necessary to produce such
construction, and furnishing, installing, and incorporating
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all materials and equipment into such construction, all as
required by the Contract Documents.

52. Work Change Directive--A written statement
o Contractor issued on or after the Effective Date of the
Agreement and signed by Owner and recommended by
Engineer ordering an addition, deletion, or revision in the
Work, or responding to differing or unforeseen subsurface
or physical conditions under which the Work is to be per-
formed or to emergencies. A Work Change Directive will
not change the Coniract Price or the Contract Times but is
evidence that the parties expect that the change ordered or
documenied by a Work Change Directive will be
incorporated in a subsequently issued Change Order
following negotiations by the parties as to ifs effect, if
any, on the Contract Price or Contract Times.

1.02 Terminology

A. The following words or terms are not defined
but, when used in the Bidding Requirements or Contract
Documents, have the following meaning.

B. huent of Certain Terms or Adjectives

1. The Contract Documents include the terms “as
allowed,” “as approved,” “as ordered”, “as directed” or
terms of like effect or import to authorize an exercise of
professional judgment by Engincer. In addition, the
adjectives  “reasonable,”  “suitable,”  “acceptable,”
“proper,” “satisfactory,” or adjectives of like effect or
import are used to describe an action or determination of
Engineer as to the Work. It is intended that such exercise
of professional judgment, action or determination will be
solely to evaluate, in general, the Work for compliance
with the requirements of and information in the Contract
Documents and conformance with the design concept of
the completed Project as a functioning whole as shown or
indicated in the Contract Documents (unless there is a
specific statement indicating otherwise). The use of any
such term or adjective is not intended to and shall not be
effective to assign to Engineer any duty or authority to
supervise or direct the performance of the Work or any
duty or authority to undertake responsibility contrary to
the provisions of Paragraph 9.09 or any other provision of
the Contract Documents.

C. Day

1. The word “day” means a calendar day of 24
hours measured from midnight to the next midnight.

D. Defective
1. The word “defective,” when modifying the

word “Work,” refers to Work that is unsatisfactory,
faulty, or deficient in that it:
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a. dees not conform to the Contract Docuinents,
or

b. does not meet the requirements of any
applicable inspection, reference standard, test, or
approval referred to in the Contract Documents,
or

c. has been damaged prior to Engineer’s recom-
mendation  of  final  payment  (unless
responsibility for the protection thereof has been
assumed by Owner at Substantial Completion in
accordance with Paragraph 14.04 or 14.05).

E. Furnish, Install, Perform, Provide

1. The word *furnish,” when used in connection
with services, materials, or equipment, shall mean to
supply and deliver said services, materials, or equipment
to the Site (or some other specified location) ready for use
or installation and in usable or operable condition.

2. The word “install,” when used in connection
with services, materials, or equipment, shall mean to put
into use or place in final position said services, materials,
or equipment complete and ready for intended use.

3. The words “perform” or “provide,” when used
in connection with services, materials, or equipment, shall
mean to furnish and mstall said services, materials, or
equipment complete and ready for intended use.

4. When “furnish,” “install,” “perform,” or
“provide™ is not used in connection with services,
materials, or equipment in a context clearly requiring an
obligation of Contractor, “provide” is implied.

F. Unless stated otherwise in the Contract
Documents, words or phrases which have a well-known
technical or construction industry or trade meaning are
used in the Contract Documents in accordance with such
recognized meaning.

ARTICLE 2 - PRELIMINARY MATTERS

2.01  Delivery of Bonds and Evidence of Insurance

A. When Coniractor delivers the executed
counterparts of the Agreement to Owner, Confractor shall
also deliver to Owner such bonds as Contractor may be
required to furnish.

B. Evidence of Insurance: Before any Work at
the Site is started, Contractor and Owner shall each
deliver to the other, with copies to each additional insured
identified in the Supplementary Conditions, certificates of
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insurance {and other evidence of insurance which either
of them or any additional insured may reasonably request)
which Contractor and Owner respectively are required to
purchase and maintain in accordance with Article 5.

2.02 Copies of Documents

A. Owner shall fumish to Contractor up to ten
printed or hard copies of the Drawings and Project
Manual. Additional copies will be furnished upon request
at the cost of reproduction.

2.03 Commencement of Contract Times; Notice to
Proceed

A. The Contract Times will commence to run on
the thirtieth day after the Effective Date of the Agreement
or, if 2 Notice to Proceed is given, on the day indicated in
the Notice to Proceed. A Notice to Proceed may be given
at any time within 30 days after the Effective Date of the
Agreement. In no event will the Contract Times
commence fo run later than the sixtieth day after the day
of Bid opening or the thirtieth day after the Effective Date
of the Agreement, whichever date is earlier.

2.04  Starting the Work

A. Contractor shall start to perform the Work on
the date when the Contract Times commence fo run, No
Work shall be done at the Site prior to the date on which
the Contract Times commence {o run.

2.05 Before Starting Construction

A. Preliminary Schedules: Within 30 days after
the Effective Date of the Agreement {(unless otherwise
specified in the General Requirements), Comractor shall
submit to Engineer for timely review:

1. a preliminary Progress Schedule; indicating
the times (numbers of days or dafes) for starting and
completing the various stages of the Work, including any
Milestones specified in the Contract Documents;

2. a preliminary Schedule of Submittals; and

3. a preliminary Schedule of Values for all of the
Work which includes quantities and prices of items which
when added together equal the Contract Price and
subdivides the Work into component parts in sufficient
detail to serve as the basis for progress payments during
performance of the Work. Such prices will include an
appropriate amount of overhead and profit applicable to
each item of Work.

2.06  Preconstruction Conference
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A. Before any Work at the Site is started, a
conference attended by Owner, Contractor, Engineer, and
others as appropriate will be held to establish a working
understanding among the parties as to the Work and to
discuss the schedules referred to in Paragraph 2.05.A,
procedures for handling Shop Drawings and other
submittals, processing Applications for Payment, and
maintaining required records.

207  Initial Acceptance of Schedules

A, At least 10 days before submission of the first
Application for Payment a conference attended by
Contractor, Engineer, and others as appropriate will be
held to review for acceptability to Engineer as provided
below the schedules submitted in accordance with
Paragraph 2.05.A, Contractor shall have an additional 10
days to make corrections and adjustments and to complete
and resubmit the schedules. No progress payment shall be
made to Contractor unttl acceptable schedules are
submitted to Engineer,

1. The Progress Schedule will be acceptable to
Engineer if it provides an orderly progression of the Work
to completion within the Contract Times. Such acceptance
will not impose on Engineer responsibility for the
Progress Schedule, for sequencing, scheduling, or
progress of the Work mor interfere with or relieve
Contractor from Contractor’s full responsibility therefor.

2. Contractor’s Schedule of Submittals will be
acceptable to Engineer if it provides a workable arrange-
ment for reviewing and processing the required
submittals.

3. Contractor’s Schedule of Values will be
acceptable to Engineer as to form and substance if it
provides & reasonable allocation of the Contract Price to
component parts of the Work.

ARTICLE 3 - CONTRACT DOCUMENTS:  INTENT,
AMENDING, REUSE

3.01 Intent

A. The Contract Documents are contplementary;
what is required by one is as binding as if required by all.

B. It is the intent of the Contract Documents fo
describe a functionally complete Project (or part thereof)
to be constructed in accordance with the Contract
Documents. Any labor, documentation, services,
materials, or equipment that may reasonably be inferred
from the Contract Documents or from prevailing custom
or trade usage as being required to produce the intended
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result will be provided whether or not specifically called
for at no additional cost to Owner.

C. Clarifications and interpretations of the
Contract Documents shall be issued by Engineer as
provided in Article 9.

3.02  Reference Standaids

A. Standards, Specifications, Codes, Laws, and
Regulations

1. Reference to standards, specifications,
manuals, or ¢codes of any technical society, organization,
or association, or to Laws or Regulations, whether such
reference be specific or by implication, shall mean the
standard, specification, manual, code, or Laws or
Regulations in effect at the time of opening of Bids {(or on
the Effective Date of the Agreement if there were no
Bids), except as may be otherwise specifically stated in
the Contract Documents.

2, No provision of any such standard, specifica-
tion, manual or code, or any instruction of a Supplier shall
be effective to change the duties or responsibilities of
Owner, Contractor, or Engineer, or any of their subcon-
tractors, consultants, agents, or employeces from those set
forth in the Contract Documents. No sach provision or
instruction shall be effective to assign to Owner, or
Engineer, or any of, their Related Entities, any duty or
authority fo supervise or direct the performance of the
Work or any duty or authority to undertake responsibility
inconsistent with the provisions of the Contract
Pocuments.

3.03 Reporting and Resolving Discrepancies
A. Reporting Discrepancies

1. Contractor’s Review of Contract Documents
Before Starting Work: Before undertaking each part of the
Work, Contractor shall carefully study and compare the
Contract Documents and check and wverify pertinent
figures therein and all applicable field measurements.
Contractor shall promptly report in writing to Engineer
any conflict, error, ambiguity, or discrepancy which
Contractor may discover and shall obtain a written
interpretation or clarification from Engineer before
proceeding with any Work affected thereby.

2. Contractor's Review of Contract Documenis
During Performance of Work: If, during the performance
of the Work, Contractor discovers any conflict, error,
ambiguity, or discrepancy within the Contract Documents
or between the Contract Documeits and any provision of
any Law or Regulation applicable to the performance of
the Work or of any standard, specification, manual or
code, or of any instruction of any Supplier, Contractor
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shall promptly report it to Engineer in writing. Contractor
shall not proceed with the Work affected thereby (except
in an emergency as required by Paragraph 6.16.A) until
an amendment or supplement to the Contract Documents
has been issued by one of the methods indicated in
Paragraph 3,04,

3. Contractor shall not be liable to Owner or
Engineer for failure to report any conflict, error,
ambiguity, or discrepancy in the Contract Documents
uniess Contractor knew or reasonably should have known
thereof.

B. Resolving Discrepancies

1. Except as may be otherwise specifically stated
in the Contract Documents, the provisions of the Contract
Documents shall take precedence in resolving any
conflict, error, ambiguity, or discrepancy between the
provisions of the Contract Documents and:

a. the provisions of any standard, specification,
manual, code, or instruction (whether or not
specifically incorporated by reference in the
Contract Documents); or

b. the provisions of any Laws or Regulations
applicable to the performance of the Work
(unless such an interpretation of the provisions
of the Contract Documents would resuft in
violation of such Law or Regulation).

3.04  Amending and  Supplementing  Contract
Documents

A. The Contract Documents may be amended to
provide for additions, deletions, and revisions in the Work
or to modify the terms and conditions thereof by either a
Change Order or 2 Work Change Directive.

B. The requirements of the Contract Documents
may be supplemented, and minor variations and
deviations in the Work may be authorized, by one or more
of the following ways:

1. A Field Order;

2. Engineer’s approval of a Shop Drawing or
Sample; (Subject to the provisions of Paragraph
6.17.D2.3); 0r

3. Engineer’s written interpretation or
clarification.

3.05 Reuse of Documents

A. Contractor and any Subcontractor or Supplier
or other individual or entity performing or furnishing all
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of the Work under a direct or indirect confract with
Contractor, shall not:

1. have or acquire any title to or ownership rights
in any of the Drawings, Specifications, or other
documents {or copies of any thereof) prepared by or
bearing the seal of Engineer or Engineer’s consultants,
including electronic media editions; or

2. reuse any of such Drawings, Specifications,
other documents, or copies thereof on extensions of the
Project or any other project without written consent of
Owner and Engineer and specific written verification or
adaption by Engineer.

B. The prohibition of this Paragraph 3.05 will
survive final payment, or termination of the Contract.
Nothing herein shall preclude Contractor from retaining
copies of the Contract Documents for record purposes.

3.06 Electronic Data

A. Copies of data furnished by Owner or
Engineer to Contractor or Contractor to Owner or
Engineer that may be relied upon are [imited to the
printed copies (also known as hard copies), Files in
electronic media format of fext, data, graphics, or other
types are furnished only for the convenience of the
receiving party. Any conclusion or information cbtained
or derived from such electronic files will be at the user’s
sole risk. If there is a discrepancy between the electronic
files and the hard copies, the hard copies govern.

B. Because data stored in electronic media
format can deteriorate or be modified inadvertently or
otherwise without authorization of the data’s creator, the
party receiving electronic files agrees that it will perform
acceptance fests or procedures within 60 days, after which
the receiving party shall be deemed to have accepted the
data thus transferred. Any errors detected within the 60-
day acceptance period will be corrected by the
transferring party.

C. When transferring documents in electronic
media format, the transferring party makes no representa-
tions as to long term compatibility, usability, or read-
ability of documents resulting from the use of software
application packages, operating systems, or computer
hardware differing from those used by the data’s creator.

ARTICLE 4 - AVAILABILITY OF LANDS;
SUBSURFACE AND PHYSICAL CONDITIONS;
HAZARDOUS ENVIRONMENTAL CONDITIONS;
REFERENCE POINTS

401 Availability of Lands
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A. Owner shall furnish the Site. Owner shall
notify Contractor of any encumbrances or restrictions not
of general application but specifically related to use of the
Site with which Contractor must comply in performing
the Work. Owner will obtain in a timely manner and pay
for easements for permmanent siruciures or permanent
changes in existing facilities. If Contractor and Owner are
unable to agree on entitlement to or on the amount or
extent, if any, of any adjustment in the Contract Price or
Contract Times, or both, as a result of any delay in
Owner’s furnishing the Site or a part thereof, Contractor
may make a Claim therefor as provided in
Paragraph 10.05.

B. Upon reasonable written request, Owner shatl
furnish Contractor with a current statement of record legal
title and legal description of the lands upon which the
Work is to be performed and Owner’s interest therein as
necessary for giving notice of or filing a mechanic's or
construction lien against such lands in accordance with
applicable Laws and Regulations.

C. Contractor shall provide for all additional
lands and access therete that may be required for
temporary construction facilities or storage of materials
and equipment,

4.02 Subsurface and Physical Conditions

A. Reporis and Drawings: The Supplementary
Conditions identify:

1. those reports of explorations and tests of sub-
surface conditions at or contiguous to the Site that
Engineer has used in preparing the Confract Documents;
and

2. those drawings of physical conditions in or
relating to existing surface or subsurface structures at or
contiguous fo the Site (except Underground Facilities)
that Engineer has used in preparing the Contract
Documents.

B. Limited Reliance by Contractor on Technical
Data Authorized: Contractor may rely upon the general
accuracy of the “technical data” contained in such reports
and drawings, but such reports and drawings are not
Contract Documents. Such “technical data” is identified
in the Supplementary Conditions. Except for such reliance
on such “technical data,” Contractor may not rely upon or
make any claim against Owner or Engineer, or any of
their Related Entities with respect to:

1. the completeness of such reports and drawings
for Contractor’s purposes, including, but not limited to,
any aspects of the means, methods, techniques,
sequences, and procedures of construction to be employed
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by Contractor, and safety precautions and programs
incident thereto; or

2. other data, interpretations, opinions, and
information contained in such reports or shown or
indicated in such drawings; or

3. any Contractor interpretation of or conclusion
drawn from any "technical data" or any such other data,
interpretations, opinions, or information.

4.03  Differing Subsurface or Physical Conditions

A. Nofice: Tf Confractor believes that any
subsurface or physical condition at or contiguous to the
Site that is uncovered or revealed either:

1. is of such a nature as to establish that any
“technicat data” on which Contractor is entitled to rely as -
provided in Paragraph 4.02 is materially inaccurate; or

2. is of such a nature as to require a change in the
Contract Documents; or

3. differs materially from that shown or indicated
in the Contract Documents; or

4, is of an unusual ndture, and differs materially
from conditions ordinarily encountered and generally
recognized as inherent in work of the character provided
for in the Contract Documents;

then Contractor shall, prompily after becoming aware
thereof and before further disturbing the subsurface or
physical conditions or performing any Work in
connection therewith (except in an emergency as required
by Paragraph 6.16.A), notify Owner and Engineer in
writing about such condition. Contractor shall not further
disturb such condition or perform any Work in connection
therewith (except as aforesaid) until receipt of written
order to do so.

B. Engineer’s Review. After receipt of written
notice as required by Paragraph 4.03.A, Engineer will
promptly review the pertinent condition, determine the
necessity of Owner's obtaining additional exploration or
tests with respect thereto, and advise Owner in writing
(with a copy to Contractor) of Engineer’s findings and
conclusions.

C. Possible Price and Times Adjustments

1. The Contract Price or the Contract Times, or
both, will be equitably adjusted to the extent that the
existence of such differing subsurface or physical
condition causes an increase or decrease in Contractor’s
cost of, and/or time required for, performance of the
Work; subject, however, to the following:
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a. such condition must meet any one or more of
the categories described in Paragraph 4.03.A;
and

b. with respect to Work that is paid for on a Unit
Price Basis, any adjustment in Contract Price
will be subject to the provisions of Paragraphs
9.07 and 11.03.

2. Contractor shall not be entitled to any adjust-
ment in the Contract Price or Contract Times if:

a. Contractor knew of the existence of such
conditions at the time Contractor made a final
commitment to Owner with respect to Contract
Price and Contract Times by the submission of a
Bid or becoming bound under a negotiated
confract; or

b. the existence of such condition could
reasonably have been discovered or revealed as a
result of any examination, investigation,
exploration, test, or study of the Site and
contiguous areas required by the Bidding
Requirements or Contract Documents to be
conducted by or for Contractor prior to
Contractor's making such final commitment; or

¢. Confractor failed to give the written notice as
required by Paragraph 4.03.A.

3. If Owner and Contractor are unable to agree
on entitfement to or on the amount or extent, if any, of
any adjustment in the Contract Price or Contract Times,
or both, a Claim may be made therefor as provided in
Paragraph 10.05. However, Owner and Engineer, and any
of their Related Entities shall not be liable to Coniractor
for any claims, costs, losses, or damages (including but
not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) sustained by
Contractor on er in connection with any other project or
anticipated project.

4.04 Underground Facilities

A. Shown or Indicated: The information and data
shown or indicated in the Contract Documents with
respect fo existing Underground Facilities at or
contiguous to the Site is based on information and data
fumished fo Owner or Engineer by the owners of such
Underground Facilities, including Owner, or by others.
Unless if is otherwise expressly provided in the
Supplementary Conditions:
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1. Owner and Engineer shall not be responsible
for the accuracy or completeness of any such information
or data; and

2. the cost of all of the following will be
included in the Contract Price, and Coniractor shall have
full responsibility for:

a. reviewing and checking all such information
and data,

b. locating all Underground Facilities shown or
indicated in the Contract Docoments,

c. coordination of the Work with the owners of
such Underground Facilities, including Owner,
during construction, and

d. the safety and protection of all such
Underground Facilities and repairing any
damage thereto resulting from the Work.

B. Not Shown or Indicated

L. If an Underground Facility is uncovered or
revealed at or contiguous to the Site which was not shown
or indicated, or not shown or indicated with reasonable
accuracy in the Contract Documents, Contractor shall,
promptly after becoming aware thereof and before further
disturbing conditions affected thereby or performing any
Wark in connection therewith (except in an emergency as
required by Paragraph 6.16.A), identify the owner of such
Underground Facility and give written notice to that
owner and fo Owner and Engineer. Engineer will
promptly review the Underground Facility and determine
the extent, if any, to which a change is required in the
Contract Documents to reflect and document the con-
sequences of the existence or location of the Underground
Facility. During such time, Contractor shall be respon-
sible for the safety and protection of such Underground
Facility.

2. If Engineer concludes that a change in the
Contract Documents is required, a Work Change
Directive or a Change Order will be issued to reflect and
document such consequences. An equitable adjustment
shall be made in the Contract Price or Contract Times, or
both, fo the exfent that they are aftributable to the
existence or location of any Underground Facility that
was not shown or indicated or not shown or indicated
with reasonable accuracy in the Contract Documents and
that Contractor did not know of and could not reasonably
have been expected to be aware of or to have anticipated.
If Owner and Contractor are unable to agree on entitle-
ment fo or on the amount or extent, if any, of any such
adjustment in Contract Price or Contract Times, Owner or
Confractor may make a Claim therefor as provided in
Paragraph 10.03,
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405  Reference Points

A. Owner shall provide engineering surveys to
establish reference points for construction which in
Engineer’s judgment are necessary to enable Contractor
to proceed with the Work. Contractor shall be responsible
for laying out the Work, shall protect and preserve the
established reference points and property monuments, and
shall make no changes or relocations without the prior
written approval of Owner, Contractor shall report to
Engineer whenever any reference point or property
monument is lost or destroyed or requires relocation
because of necessary changes in grades or locations, and
shall be responsible for the accurate replacement or
relocation of such reference points or property
monuments by professionally qualified personnel.

4,06 Hazardous Environmental Condition af Sife

A. Reports and Dreovings: Reference is made to
the Supplementary Conditions for the identification of
those reports and drawings relating to a Hazardous
Environmental Condition identified at the Site, if any, that
have been utilized by the Engineer in the preparation of
the Contract Documents,

B. Limited Reliance by Confractor on Technical
Data Authorized: Contractor may rely upon the general
accuracy of the “technical data” contained in such reports
and drawings, but such reports and drawings are not
Contract Documents. Such “technical data” is identified
in the Supplementary Conditions. Except for such reliance
on such “technical data,” Contractor may not rely upon or
make any claim against Owner or Engineer, or any of
their Related Entities with respect fo:

L. the completeness of such reports and drawings
for Contractor’s purposes, including, but not limited to,
any aspects of the means, methods, techniques, sequences
and procedures of construction to be employed by
Contractor and safety precautions and programs incident
thereto; or

2. other data, interpretations, opinions and
information contained in such reports or shown or
indicated in such drawings; or

3. any Contractor interpretation of or conclusion
drawn from any “technical data” or any such other data,
interpretations, opinions or information.

C. Contractor shall not be responsible for any
Hazardous Environmental Condition uncovered or
revealed at the Site which was not shown or indicated in
Drawings or Specifications or identified in the Contract
Documents to be within the scope of the Work.
Contractor shall be responsible for a Hazardous
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Environmental Condition created with any materials
brought to the Site by Confractor, Subcontractors,
Suppliers, or anyone else for whom Contractor is
responsible,

D. If Contractor encounters a Hazardous
Environmental Condition or if Contractor or anyone for
whom Contracior is responsible creates a Hazardous
Environmental Condition, Contractor shall immediately:
(i) secure or otherwise isolate such condition; (ii} stop all
Work in connection with such condition and in any area
affected thereby (except in an emergency as required by
Paragraph 6.16.A); and {iii) notify Owner and Engineer
(and promptly thereafter confirm such notice in writing).
Owner shall promptly consult with Engineer concering
the necessity for Owner to retain a qualified expert to
evaluate such condition or take corrective action, if any.

E. Contractor shall not be required to resume
Work in connection with such condition or in any affected
area until after Owner has obtained any required permits
related thereto and delivered to Contractor written notice:
(i} specifying that such condition and any affected area is
or has been rendered safe for the resumption of Work; or
(i1} specifying any special conditions under which such
Work may be resumed safely. If Owner and Contractor
cannot agree as to entitlement to or on the amount or
extent, if any, of any adjustment in Contract Price or
Contract Times, or both, as a result of such Work
stoppage or such special conditions under which Work is
agreed to be resumed by Contractor, either party may
make a Claim therefor as provided in Paragraph 10.05.

E. If after receipt of such written notice
Contractor does not agree to resume such Work based on
a reasonable belief it is unsafe, or does not agree fo
resume such Work under such special conditions, then
Owner may order the portion of the Wark that is in the
area affected by such condition to be deleted from the
Work, If Owner and Contractor cannot agree as to
entitlement to or on the amount or extent, if any, of an
adjustment in Confract Price or Contract Times as a result
of deleting such portion of the Work, then either party
may make a Claim therefor as provided in Paragraph
10.05. Owner may have such deleted portion of the Work
performed by Owner’s own forces or others in accordance
with Article 7.

G. To the fullest extent permitted by Laws and
Regulations, Owner shall indemnify and hold harmless
Contractor, Subcontractors, and Engineer, and the
officers, directors, partners, employees, agents,
consultants, and subcontraciors of each and any of them
from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) arising out of or refating to a Hazardous
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Environmental Condition, provided that such Hazardous
Environmental Condition: (i) was not shown or indicated
in the Drawings or Specifications or identified in the
Contract Documents to be included within the scope of
the Work, and (ii} was not created by Contractor or by
anyone for whom Comiractor is responsible. Nothing in
this Paragraph 4.06. G shall obligate Owner to indemnify
any individual or entity from and against the
consequences of that individual’s or entity’s own
negligence.

H. To the fullest extent permitted by Laws and
Regulations, Contractor shall indemnify and hold
harmless Owner and Engineer, and the officers, directors,
partners, employees, agents, consultants, and
subcontractors of each and any of them from and against

all claims, costs, losses, and damages (including but not-

limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of
or relating to a Hazardous Environmental Condition
created by Contractor or by anyone for whom Contractor
is responsible. Nothing in this Paragraph 4.06.H shall
obligate Contractor to indemnify any individual or entity
from and against the consequences of that individual’s or
entity’s own negligence.

I. The provisions of Paragraphs 4.02, 4.03, and

4.04 do not apply to a Hazardous Environmental
Condition uncovered or revealed at the Site.

ARTICLE 5 - BONDS AND INSURANCE

501 Performance, Payment, and Other Bonds

A. Contractor shafl furnish performance and
payment bonds, each in an amount at least equal to the
Contract Price as security for the faithful performance and
payment of all of Contractor's obligations under the
Coniract Documents, These bonds shall remain in effect
until one year after the date when final payment becomes
due or until completion of the correction period specified
in Paragraph 13.07, whichever is later, except as provided
otherwise by Laws or Regulations or by the Contract
Documents. Contractor shall also furnish such other
bonds as are required by the Contract Documents.

B. All bonds shall be in the form prescribed by
the Contract Documents except as provided otherwise by
Laws or Regulations, and shall be executed by such
sureties as are named in the cumrent list of “Companies
Holding Certificates of Authority as Acceptable Sureties
on Federal Bonds and as Acceptable Reinsuring
Companies” as published in Circular 570 (amended) by
the Financial Management Service, Surety Bond Branch,
U.S. Department of the Treasury. All bonds signed by an
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agent must be accompanied by a certified copy of the
agent’s authority to act.

C. If the surety on any bond furnished by
Contractor is declared bankrupt or becomes insolvent or
its right to do business is terminated in any state where
any part of the Project is located or it ceases to meet the
requirements of Paragraph 5.01.B, Contfractor shall
promptly notify Owner and Engineer and shall, within 20
days after the event giving rise to such notification,
provide another bond and surety, both of which shal]
comply with the requirements of Paragraphs 5.01.B and
5.02.

5.02 Licensed Sureties and Insurers

A. All bonds and insurance required by the
Contract Documents to be purchased and maintained by
Owner or Confractor shall be obtained from surety or
insurance companies that are doly licensed or authorized
in the jurisdiction in which the Project is located to issue
bonds or insurance policies for the limits and coverages
so required. Such surety and insurance companies shall
also meet such additional requirements and qualifications
as may be provided in the Supplementary Conditions.

5.03  Certificates of Insurance

A. Contractor shall deliver to Owner, with copies
to each additional insured identified in the Supplementary
Conditions, cettificates of insurance (and other evidence
of insurance requested by Owner or any other additional
insured) which Contractor is required to purchase and
maintain,

B. Owner shall deliver to Contractor, with copies
to each additional insured identified in the Supplementary
Conditions, certificates of insurance (and other evidence
of insurance requested by Contractor or any other
additional insured) which Owner is required to purchase
and maintain.

5.04  Contractor's Liability Insurance

A. Contractor shall purchase and maintain such
liability and other insurance as is appropriate for the
Work being performed. and as will provide protection
from claims set forth below which may arise out of or
result from Contractor’s performance of the Work and
Contractor’s other obligations under the Contract
Documents, whether it is to be performed by Contractor,
any Subcontractor or Supplier, or by anyone directly or
indirectly employed by any of them fo perform any of the
Work, or by anyone for whose acts any of them may be
liable:
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1. claims under workers’ compensation,
disability benefits, and other similar employee benefit
acis,

2. claims for damages because of bodily injury,
occupational sickness or disease, or death of Contractor’s
employees;

3. claims for damages because of bodily injury,
sickness or disease, or death of any person other than
Contracior’s employees;

4. claims for damages insured by reasonably
available personal injury liability coverage which are
sustained;

a. by any person as a result of an offense directly
or indirectly related fo the employment of such
person by Contractor, of

b. by any other person for any other reason;

5. claims for damages, other than to the Work
itself, because of injury to or destruction of tangible
property wherever located, including loss of use resulting
therefrom; and

6. claims for damages because of bodily injury or
death of any person or property damage arising out of the
ownership, maintenance or use of any motor vehicle.

B. The policies of insurance required by this
Paragraph 5.04 shall:

1. with respect to insurance required by
Paragraphs 5.04.A.3 through 5.04.A.6 inclusive, include
as additional insured (subject to any customary exclusion
regarding professional liability) Owner and Engineer, and
any other individuals or entities identified in the
Supplementary Conditions, all of whom shall be listed as
additional insureds, and include coverage for the
respective officers, directors, partners, employees, agents,
consultants and subconiractors of each and any of all such
additional insureds, and the insurance afforded to these
additional insureds shall provide primary coverage for all
claims covered thereby;

2. include at least the specific coverages and be
written for not less than the limits of liability provided in
the Supplementary Conditions or required by Laws or
Regulations, whichever is greater;

3. include completed operations insurance;
4. include contractual liability insurance

covering Confractor’s indemnity obligations under
Paragraphs 6.11 and 6.20;
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5. contain a provision or endorsement thaf the
coverage afforded will not be canceled, materially
changed or renewal refused until at least 30 days prior
written notice has been given to Owner and Contractor
and to each other additional insured identified in the
Supplementary Conditions to whom a certificate of
insurance has been issued (and the certificates of
insurance fumished by the Contractor pursuant to
Paragraph 5.03 will so provide);

6. remain in effect at least until final payment
and at afl times thereafter when Confractor may be
correcting, removing, or replacing defective Work in
accordance with Paragraph 13.07; and

7. with respect to completed operations
insurance, and any insurance coverage written on a
claims-made basis, remain in effect for at least fwo years
after final payment.

a. Contractor shall furnish Owner and each other
additional insured  identified in  the
Supplementary Conditions, to whom a certificate
of insurance has been issued, evidence
satisfactory fo Owner and any such additional
insured of continuation of such insurance at final
payment and one year thereafter,

5.05  Owner’s Liability Insurance

A. In addition to the insurance required to be
provided by Contractor under Paragraph 5.04, Owner, at
Owner’s option, may purchase and maintain at Owner’s
expense Owner’s own liability insurance as will protect
Owner against claims which may arise from operations
under the Contract Documents,

506  Property Insurance

A. Unless otherwise provided in the
Supplementary Conditions, Owner shall purchase and
maintain property insurance upon the Work at the Site in
the amount of the full replacement cost thereof (subject to
such deductible amounts as may be provided in the
Supplementary Conditions or required by Laws and
Repulations). This insurance shalk:

1. include the interests of Owner, Contractor,
Subcontractors, and Engineer, and any other individuals
or entities identified in the Supplementary Conditions,
and the officers, directors, partners, employees, agents,
consultants and subcontractors of each and any of them,
each of whom is deemed to have an insurable interest and
shall be listed as an insured or additional insured;

2. be written on a Builder’s Risk “alb-risk” or
open peril or special causes of loss policy form that shall
at least include insurance for physical loss or damage to
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the Work, temporary buildings, false work, and materials
and equipment in transit, and shall insure against at least
the following perils or causes of loss: fire, lightning,
extended coverage, theft, vandalism and malicious
mischief, earthquake, collapse, debris removal,
demolition occasioned by enforcement of Laws and
Regulations, water damage, (other than caused by flood)
and such other perils or causes of loss as may be
specifically required by the Supplementary Conditions;

3. include expenses incurred in the repair or
replacement of any insured property (including but not
limited to fees and charges of engineers and architects);

4, cover materials and equipment stored at the
Site or at another location that was agreed to in writing by
Owner prior o being incorporated in the Work, provided
that such materials and equipment have been included in
an Application for Payment recommended by Engineer;

3. allow for partial utilization of the Work by
Owner;

6. include testing and startup; and

7. be maintained in effect until final payment is
made unless otherwise agreed to in writing by Owner,
Contractor, and Engineer with 30 days written notice to
cach other additional insured fo whom a certificate of
insurance has been issued.

B. Owner shall purchase and mainfain such
boiler and machinery insurance or additional property
insurance as may be required by the Supplementary
Conditions or Laws and Regulations which will include
the interests of Owner, Contractor, Subcontractors, and
Engineer, and any other individuals or entities identified
in the Supplementary Conditions, and the officers,
directors, partners, employees, agents, consultants and
subcontractors of each and any of them, each of whom is
deemed to have an insurable interest and shall be listed as
an insured or additional insured.

C. All the policies of insurance (and the
certificates or other evidence thereof) required fo be
purchased and maintained in accordance with Paragraph
5.06 will contain a provision or endorserent that the
coverage afforded will not be canceled or materially
changed or renewal refused until at least 30 days prior
written notice has been given to Owner and Confractor
and to each other additional insured to whom a certificate
of insurance has been issued and will contain waiver
provisions in accordance with Paragraph 5.07.

D. Owner shall not be responsible for purchasing
and maintaining any property insurance specified in this
Paragraph 5.06 to protect the interests of Contractor,
Subcontractors, or others in the Work to the extent of any
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deductible amounts that are identified in the
Supplementary Conditions, The risk of loss within such
identified deductible amount will be borne by Contractor,
Subcontractors, or others suffering any such loss, and if
any of them wishes property insurance coverage within
the limits of such amounts, each may purchase and main-
tain it at the purchaser’s own expense.

E. If Contractor requests in writing that other
special insurance be included in the property insurance
policies provided under Paragraph 5.06, Owner shall, if
possible, include such insurance, and the cost thereof will
be charged to Contractor by appropriate Change Order.
Prior to commencement of the Work at the Site, Owner
shall in writing advise Contractor whether or not such
other insurance has been procured by Cwner.

5.07 Waiver of Rights

A. Ovwner and Contractor intend that all policies
purchased in accordance with Paragraph 5.06 will protect
Owner, Contractor, Subcontractors, and Engineer, and all
other individuals or entities identified in the
Supplementary Conditions to be listed as insureds or
additional insureds (and the officers, directors, partners,
employees, agents, consultants and subcontractors of each
and any of them) in such policies and will provide
primary coverage for all losses and damages caused by
the perils or causes of loss covered thereby. Al such
policies shall contain provisions to the effect that in the
event of payment of any loss or damage the insurers will
have no rights of recovery against any of the insureds or
additional insureds thereunder. Owner and Contractor
waive all rights against each other and their respective
officers, directors, partners, employees, agenis,
consultants and subconfractors of each and any of them
for all losses and damages caused by, arising out of or
resulting from any of the perils or causes of loss covered
by such policies and any other property insurance
applicable to the Work; and, in addition, waive all such
rights against Subcontraciors, and Engineer, and all other
individuals or entities identified in the Supplementary
Conditions to be listed as insured or additionat insured
(and the officers, directors, partners, employees, agents,
consultants and subcontractors of each and any of them)
under such policies for losses and damages so caused.
None of the above waivers shall extend to the rights that
any party making such waiver may have to the proceeds
of ingurance held by Owner as irusice or otherwise
payable under any policy so issued.

B. Owner waives all rights against Contractor,
Subcontractors, and Engineer, and the officers, directors,
partners, employees, agents, consultants  and
subcontractors of each and any of them for:

1. loss due to business interruption, loss of use,
or other consequential loss extending beyond direct
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physical loss or damage to Owner’s property or the Work
caused by, arising out of, or resulting from fire or other
perils whether or not insured by Owner; and

2, loss or damage to the completed Project or
part thereof caused by, arising out of, or resulting from
fire or other insured peril or cause of loss covered by any
property insurance maintained on the completed Project
or part thereof by Owner during partial utilization
pursuant to Paragraph 14.05, afier Substantial Completion
pursuant to Paragraph 14.04, or after final payment
pursuant fo Paragraph 14.07.

C. Any insurance policy maintained by Owner
covering any loss, damage or consequential loss referred
to in Paragraph 5.07.B shall contain provisions to the
effect that in the event of payment of any such loss,
damage, or consequential loss, the insurers will have no
rights of recovery against Confractor, Subcontractors, or
Engineer, and the officers, directors, partners, employees,
agents, consultants and subcontractors of each and any of
them.

5.08 Receipt and Application of Insurance Proceeds

A. Any insured loss under the policies of
insurance required by Paragraph 5.06 will be adjusted
with Owner and made payable to Owner as fiduciary for
the insureds, as their interests may appear, subject to the
requirements of any applicable mortgage clause and of
Paragraph 5.08.B. Owner shall deposit in a separate
account any money so received and shall distribute it in
accordance with such agreement as the parties in interest
may reach. If no other special agreement is reached, the
damaged Work shall be repaired or replaced, the moneys
so received applied on account thereof, and the Work and
the cost thercof covered by an appropriate Change Order .

B. Owner as fiduciary shall have power to adjust
and seftle any loss with the insurers unless onc of the
parties in interest shall object in writing within 15 days
afier the occurrence of loss fo Owner’s exercise of this
power. If such objection be made, Owner as fiduciary
shall make settlement with the insurers in accordance with
such agreement as the parties in interest may reach. If no
such agreement among the pariies in interest is reached,
Owner as fiduciary shall adjust and settle the loss with the
insurers and, if required in writing by any party in
interest, Owner as fiduciary shall give bond for the proper
performance of such duties.

509  Acceptance of Bonds and Insurance; Option to
Replace

A. If either Owner or Confractor has any
objection to the coverage afforded by or other provisions
of the bonds or insurance required to be purchased and
maintained by the other party in accordance with Article 5
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on the basis of non-conformance with the Contract
Documents, the objecting party shall so notify the other
party in writing within 10 days after receipt of the
certificates (or other evidence requested) required by
Paragraph 2.01.B. Owner and Contractor shall each
provide fo the other such additional information in respect
of insurance provided as the other may reasonably
request, If either party does not purchase or maintain afl
of the bonds and insurance required of such party by the
Contract Documents, such party shall notify the other
party in writing of such failure to purchase prior fo the
start of the Work, or of such failure to maintain prior to
any change in the required coverage. Without prejudice to
any other right or remedy, the other party may elect to
obtain equivalent bonds or insurance to protect such other
party's interests at the expense of the party who was
required fo provide such coverage, and a Change Order
shall be issued to adjust the Contract Price accordingly.

5.10  Partial Utilization, Acknowledgment of Property
Insurer

A. If Owner finds it necessary to occupy or use a
portion or portions of the Work prior to Substantial
Completion of all the Work as provided in Paragraph
14,05, no such use or occupancy shafl commence before
the insurers providing the property insurance pursuant to
Paragraph 5.06 have acknowledged notice thereof and in
writing effected any changes in coverage necessitated
thereby. The insurers providing the property insurance
shall consent by endorsement on the policy or policies,
but the property insurance shall not be canceled or
permitted to lapse on account of any such partial use or
oecupancy.

ARTICLE 6 - CONTRACTOR’S RESPONSIBILITIES

6.01 Supervision and Superintendence

A. Contractor shall supervise, inspect, and direct
the Work competently and efficiently, devoting such
attention thereto and applying such skills and expertise as
may be necessary to perform the Work in accordance with
the Contract Documents. Contractor shall be solely
responsible for the means, methods, techniques,
sequences, and procedures of construction. Contractor
shall not be responsible for the negligence of Owner or
Engineer in the design or specification of a specific
means, method, technique, sequence, or procedure of
construction which is shown or indicated in and expressly
required by the Contract Documents.

B. At all times during the progress of the Work,
Contractor shall assign a competent resident
superintendent who shall not be replaced without written
notice to Owner and Engineer except under extraordinary
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circumstances. The superintendent will be Contractor’s
representative at the Site and shall have authority fo act on
behalf of Contractor. All communications given to or
received from the superintendent shall be binding on
Contractor.

6.02 Labor; Working Hours

A. Contractor shall provide competent, suitably
qualified personnel to survey and lay out the Work and
perform construction as required by the Contract
Documents. Contractor shall at all times maintain good
discipline and order at the Site.

B. Except as otherwise required for the safety or
protection of persons or the Work or property at the Site
or adjacent thereto, and except as otherwise stated in the
Contract Documents, all Work at the Site shall be
performed during regutar working hours, Contractor will
not permit the performance of Work on a Saturday,
Sunday, or any legal holiday without Owner’s written
consent (which will not be unreasonably withheld) given
after prior written notice to Engineer.

6.03 Services, Materials, and Equipment

A. Unless otherwise specified in the Contract
Documents, Contractor shall provide and assume full
responsibility for all services, materials, equipment, labor,
transportation, construction equipment and machinery,
tools, appliances, fuel, power, light, heat, telephone,
water, sanitary facilities, temporary facilities, and all other
facilities and incidentals necessary for the performance,
testing, start-up, and completion of the Work.

B. All materials and equipment incorporated into
the Work shall be as specified or, if not specified, shall be
of good quality and new, except as otherwise provided in
the Contract Documents. All special warranties and
guarantees required by the Specifications shall expressly
run to the benefit of Owner, If required by Engineer,
Contractor shall furnish satisfactory evidence (including
reports of required tests) as to the source, kind, and
quality of materials and equipment.

C. All materials and equipment shall be stored,
applied, installed, connected, erected, protecied, used,
cleaned, and conditioned in accordance with instructions
of the applicable Supplier, except as otherwise may be
provided in the Contract Documents.

6.04  Progress Schedule

A. Contractor shall adhere to the Progress
Schedule established in accordance with Paragraph 2.07
as it may be adjusted from time to time as provided
below.
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I. Contractor shall submit to Engineer for
acceptance (fo the extent indicated in Paragraph 2.07)
proposed adjustments in the Progress Schedule that will
not result in changing the Contract Times. Such adjust-
ments will comply with any provisions of the General
Requirements applicable thereto.

2. Proposed adjustments in the Progress
Schedule that will change the Confract Times shall be
submitted in accordance with the requirements of Article
12. Adjustments in Contract Times may only be made by
a Change Order.

6.05  Substitutes and "Or-Equals™

A. Whenever an item of material or equipment is
specified or described in the Contract Documents by
using the name of a proprietary item or the name of a
particular Supplier, the specification or description is
intended to establish the type, function, appearance, and
quality required. Unless the specification or description
contains or is followed by words reading that no like,
equivalent, or “or-equal”® item or no substitution is
permitted, other items of material or equipment or
material or equipment of other Suppliers may be
submitted to Engineer for review under the circumstances
described below.

1. "Or-Fgual” Ilems: If in Engineer’s sole
discretion an item of material or equipment proposed by
Contractor is functionally equal to that named and
sufficiently similar so that no change in related Work will
be required, it may be considered by Engineer as an
“or-equal” itern, in which case review and approval of the
proposed item may, in Engineer’s sole discretion, be
accomplished without compliance with some or all of the
requirements for approval of proposed substitute items.
For the purposes of this Paragraph 6.05.A.1, a proposed
item of material or equipment will be considered
functionally equal to an item so named if:

a. in the exercise of reasonable judgment
Engineer determines that:

1} it is at least equal in materials of
consfruction, quality, durability, appearance,
strength, and design characteristics;

2) it will reliably perform at least
equally well the function and achieve the resulis
imposed by the design concept of the completed
Project as a functioning whole,

3) it has a proven record of performance
and availability of responsive service; and

b. Coniracior certifies that, if approved and
incorporated into the Work;
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1) there will be no increase in cost to
the Owner or increase in Contract Times, and

2) it will conform substantially to the
detailed requirements of the item named in the
Contract Documents,

2. Substitute Items

a. If in Engineer’s sole discretion an item of
material or equipment proposed by Contractor
does not qualify as an “or-equal” item under
Paragraph 6.05.A.1, it will be considered a
proposed substitute item.

b. Contractor shall submit sufficient information
as provided below fo allow Engineer to deter-
mine that the item of material or equipment
proposed is essentially equivalent to that named
and an acceptable substitute therefor. Requests
for review of proposed substitute items of
material or equipment will not be accepted by
Engineer from anyone other than Contractor.

¢. The requirements for review by Engineer will
be as set forth in Paragraph 6.05.A.2.d, as
supplemented in the General Requirements and
as Engineer may decide is appropriate under the
circumstances.

d. Contractor shall make written application o
Engineer for review of a proposed substitute item
of material or equipment that Coniractor seeks fo
furnish or use. The application:

1) shall certify that the proposed
substitute item will:

a) perform adequately the functions and
achieve the results called for by the
general design,

b) be similar in substance to that
specified, and

c) be suited to the same use as that
specified;

2) will state:

a) the extent, if any, to which the vse of
the proposed substitute item will
prejudice Contractor’s achievement of
Substantial Completion on time;

by whether or not use of the proposed
substituie item in the Work will require
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a change In any of the Contract
Documents (or in the provisions of any
other direct contract with Owner for
other work on the Project) to adapt the
design to the proposed substifuie item;
and

c) whether or not incorporation or use
of the proposed substitute item in
connection with the Work is subject to
payment of any license fee or royalty;

3) will identify:

a) all variations of the proposed
substitute item from that specified , and

b) available engineering, sales,
maintenance, repair, and replacement
services;

4) and shall contain an itemized
estimate of all costs or credits that will result
directly or indirectly from use of such substitute
item, including costs of redesign and claims of
other contractors affected by any resulting
change,

B. Substitute  Construction Methods or
Procedures: Tf a specific means, method, technique,
sequence, or procedure of construction is expressly
required by the Contract Documents, Contractor may
furnish or utilize a substitute means, method, fechnique,
sequence, or procedure of construction approved by
Engineer, Contractor shall submit sufficient information
to allow Engineer, in Engineer’s sole discretion, to
determine that the substitute proposed is equivalent to that
expressly called for by the Contract Documents. The
requirements for review by Engineer will be similar to
those provided in Paragraph 6.05.A.2.

C. Engineer’s Evaluation: Engineer will be
allowed 21 days within which to evaluate each proposal
or submiftal made pursuant to Paragraphs 6.05.A and
6.05.B. Engineer may require Contractor fo fumish
additional data about the proposed substitute item.
Engineer will be the sole judge of acceptability. No “or-
equal” or substitute will be ordered, installed or utilized
until Engineer’s review is complete, which will be
evidenced by either a Change Order for a substitute or an
approved Shop Drawing for an “or-equal.” Engineer will
advise Contractor in writing of any negative
determination.

0. Special Guarantee: Owner may require
Contractor to furnish at Contractor’s expense a special
performance guarantee or other surefy with respect to any
substitute,
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E. Engineer’s Cost Reimbursement. Engineer
will record Engineer’s costs in evaluating a substitute
proposed or submitted by Contractor pursuant to
Paragraphs 6.05.A.2 and 6.05.B Whether or not Engineer
approves a substitute item so proposed or submitted by
Confractor, Contractor shall reimburse Owner for the
charges of Engineer for evaluating each such proposed
substitute. Contractor shall also reimburse Owner for the
charges of Engineer for making changes in the Contract
Documents (or in the provisions of any other direct
contract with Owner) resulting from the acceptance of
each proposed substitute.

F. Contracfor's Expense: Contractor shall
provide all data in support of any proposed substitute or
“or-equal” at Contractor’s expense.

6.06 ° Concerning Subcontractors, Suppliers, and
Others

A. Contractor shall not employ any
Subcontractor, Supplier, or other individual or entity
(including those acceptable to the Owner as indicated in
Paragraph 6.06.B), whether initially or as a replacement,
against whom the Owner may have reasonable objection.
Contractor shall not be required to employ any
Subcontractor, Supplier, or other individual or entity to
furnish or perform any of the Work against whom
Contractor has reasonable objection.

B. If the Supplementary Conditions require the
identity of cerfain Subcontractors, Suppliers, or other
individuals or enfities fto be submitted to Owner in
advance for acceptance by Owner by a specified date
prior to the Effective Date of the Agreement, and if
Contractor has submitted a list thereof in accordance with
the Supplementary Conditions, Owner’s acceptance
(either in writing or by failing fo make written objection
thereto by the date indicated for acceptance or objection
in the Bidding Documents or the Contract Documents) of
any such Subcontractor, Supplier, or other individual or
entity so identified may be revoked on the basis of
reasonable objection after due investigation, Contractor
shall submit an acceptable replacement for the rejected
Subcontractor, Supplier, or other individual or entity, and
the Contract Price will be adjusted by the difference in the
cost occasioned by such replacement, and an appropriate
Change Order will be issued . No acceptance by Owner of
any such Subcontractor, Supplier, or other individual or
entity, whether initially or as a replacement, shall
constitute a waiver of any right of Owner or Engineer to
reject defective Work,

C. Contractor shall be fully responsible to Owner
and Engineer for all acts and omissions of the
Subcontractors, Suppliers, and other individuals or
entities performing or furnishing any of the Work just as
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Contractor is responsible for Contractor’s own acts and
omissions. Nothing in the Contract Documents:

1. shall create for the benefit of any such
Subcontractor, Supplier, or other individual or entity any
contractual relationship between Owner or Engineer and
any such Subconiractor, Supplier or other individual or
entity, nor

2. shall create any obligation on the part of
Owner or Engineer to pay or to see to the payment of any
moneys due any such Subcontractor, Supplier, or other
individual or entity except as may otherwise be required
by Laws and Regulations.

D. Contractor shall be solely responsible for
scheduling and coordinating the Work of Subcontractors,
Suppliers, and other individuals or entities performing or
furnishing any of the Work under a direct or indirect
contract with Contractor.

E. Contractor shall require all Subcontractors,
Suppliers, and such other individuals or entities
performing or furnishing any of the Work to communicate
with Engineer through Contractor.

F. The divisions and sections of the
Specifications and the identifications of any Drawings
shall not control Contractor in dividing the Work among
Subcontractors or Suppliers or delineating the Work to be
performed by any specific trade.

G. All Work performed for Contractor by a
Subcontractor or Supplier will be pursuant to an
appropriate agreement between Contractor and the
Subcontractor or Supplier which specifically binds the
Subcontractor or Supplier to the applicable terms and
conditions of the Contract Documents for the benefit of
Owner and Engineer. Whenever any such agreement is
with a Subcontractor or Supplier who is listed as an
additional insured on the property insurance provided in
Paragraph 5.06, the agreement befween the Contractor
and the Subconiracior or Supplier will contain provisions
whereby the Subcontractor or Supplier waives all rights
against Owner, Contractor, and Engineer,, and all other
individuals or entities identified in the Supplementary
Conditions to be listed as insureds or additional insureds
(and the officers, directors, pariners, employees, agents,
consultants and subcontractors of each and any of them)
for all losses and damages caused by, arising out of,
relating to, or resulting from any of the perils or canses of
loss covered by such policies and any other property
insurance applicable to the Work. ¥f the insurers on any
such policies require separate waiver forms o be signed
by any Subconfractor or Supplier, Contractor will obtain
the same.
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6.07  Patent Fees and Royalties

A. Contractor shall pay all license fees and
royalties and assume all costs incident to the use in the
performance of the Work or the incorporation in the Work
of any invention, design, process, product, or device
which is the subject of patent rights or copyrights held by
others. If a particular invention, design, process, product,
or device is specified in the Contract Documents for use
in the performance of the Work and if to the actual
knowledge of Owner or Engineer ifs use is subject fo
patent rights or copyrights calling for the payment of any
license fee or royalty to others, the existence of such
rights shall be disclosed by Owner in the Contract
Documents.

B. To the fullest extent permitted by Laws and
Regulations, Contractor shall indemnify and hold harm-
less Owner and Engineer, and the officers, directors,
pariners, employees, agents, consultants  and
subcontractors of each and any of them from and against
all claims, costs, losses, and damages (including but not
fimited to all fees and charges of engineers, architects,
attomeys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of
or relating to any infringement of patent rights or copy-
rights incident to the use in the performance of the Work
or resulting from the incorporation in the Work of any
invention, design, process, product, or device not
specified in the Contract Documents,

6.08 Permits

A. TUnless otherwise provided in the
Supplementary Conditions, Contractor shall obtain and
pay for all construction permits and licenses. Owner shall
assist Contractor, when necessary, in obtaining such
permits and licenses. Contractor shall pay ali govemn-
mental charges and inspection fees necessary for the
prosecution of the Work which are applicable at the time
of opening of Bids, or, if there are no Bids, on the
Effective Date of the Agreement. Owner shall pay all
charges of utility owners for connections for providing
permanent service to the Work.

6.09  Laws and Regulations

A. Coniractor shall give all notices required by
and shall comply with all Laws and Regulations
applicable to the performance of the Work. Except where
otherwise expressly required by applicable Laws and
Regulations, neither Owner nor Engineer shall be respon-
sible for monitoring Contractor’s compliance with any
Laws or Regulations.

B. If Contractor performs any Work knowing or
having reason to know that it is confrary to Laws or
Regulations, Contractor shall bear all claims, costs,
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losses, and damages (including but not limited io all fees
and charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to such Work.
However, it shall not be Contractor's primary
responsibility to make certain that the Specifications and
Drawings are in accordance with Laws and Regulations,
but this shall not relieve Contractor of Contractor’s
obligations under Paragraph 3.03.

C. Changes in Laws or Regulations not knowa at
the time of opening of Bids (or, on the Effective Date of
the Agreement if there were no Bids) having an effect on
the cost or time of performance of the Work shall be the
subject of an adjustment in Contract Price or Contract
Times. If Owner and Contractor are unable fo agree on
entitlement to or on the amount or extent, if any, of any
such adjustment, a Claim may be made therefor as
provided in Paragraph 10.05.

6.10 Taxes

A. Contractor shall pay all sales, consumer, use,
and other similar taxes required fo be paid by Confractor
in accordance with the Laws and Regulations of the place
of the Project which are applicable during the
performance of the Work.

6.11 Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas

1. Contractor shall confine construction equip-
ment, the storage of materials and equipment, and the
operations of workers to the Site and other areas
permitted by Laws and Regulations, and shall not
unreasonably encumber the Site and other areas with
construction equipment or other materials or equipment.
Contractor shall assume full responsibility for any
damage to any such land or area, or to the owner or
occupant thereof, or of any adjacent land or areas
resulting from the performance of the Work.

2. Should any claim be made by any such owner
or occupant because of the performance of the Work,
Contractor shall promptly settle with such other party by
negotiation or otherwise resolve the claim by arbitration
or other dispute resolution proceeding or at law,

3. To the fullest extent permitted by Laws and
Regulations, Contractor shall indemnify and hold harm-
less Owner and Engineer, and the officers, directors,
partners,  employees, agents, consultants and
subcontractors of each and any of them from and against
all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of
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or relating to any claim or action, legal or equitable,
brought by any such owner or occupant against Owner,
Engineer, or any other party indemnified hereunder to the
extent caused by or based upon Contractor's performance
of the Work.

B. Removal of Debris During Performance gf the
Work: During the progress of the Work Contractor shall
keep the Site and other areas free from accumulations of
waste materials, rubbish, and other debris, Removal and
disposal of such waste materials, rubbish, and other debris
shall conform to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of
the Work Contractor shalt clean the Site and the Work
and make it ready for utilization by Owner. At the
completion of the Work Contractor shall remove from the
Site all tools, appliances, construction equipment and
machinery, and swrplus materials and shall restore to
original condition all property not designated for
alteration by the Contract Documents,

B, Loading Structures: Confractor shall not load
nor permit any part of any structure to be loaded in any
manner that will endanger the structure, nor shall
Contractor subject any part of the Work or adjacent
property to stresses or pressures that will endanger i,

6.12 Record Documents

A. Contractor shall maintain in a safe place at the
Site one record copy of all Drawings, Specifications,
Addenda, Change Orders, Work Change Directives, Field
Orders, and written interpretations and clarifications in
good order and annotated fo show changes made during
construction. These record documents together with all
approved Samples and a counterpart of all approved Shop
Drawings will be maintained on site and available to
Engineer for reference. Upon completion of the Work,
these record decuments, Samples, and Shop Drawings
will be delivered to Engineer for Owner.

613 Safety and Profection

A. Contractor shall be solely responsible for
initiating, maintaining and supervising all safety
precautions and programs in connection with the Work,
Contractor shall take all necessary precautions for the
safety of, and shall provide the necessary protection to
prevent damage, injury or loss to:

1. all persons on the Site or who may be affected
by the Work;

2. all the Work and materials and equipment to
be incorporated therein, whether in storage on or off the
Site; and
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3. other property at the Site or adjacent thereto,
including trees, shrubs, lawns, walks, pavements,
roadways, structures, utilities, and Underground Facilities
not designated for removal, relocation, or replacement in
the course of construction.

B. Contractor shall comply with all applicable
Laws and Regulations relating to the safety of persons or
property, or to the protection of persons or property from
damage, injury, or loss; and shall erect and maintain all
necessary safeguards for such safety and protection.
Contractor shall notify owners of adjacent property and of
Underground Facilities and other utility owners when
prosecution of the Work may affect them, and shall
cooperafe  with them in the protection, removal,
relocation, and replacement of their property.

C. All damage, injury, or loss to any property
referred to in Paragraph 6.13.A.2 or 6.13.A.3 caused,
directly or indirectly, in whole or in part, by Contractor,
any Subcontractor, Supplier, or any other individual or
entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of
them may be liable, shall be remedied by Contractor
(except damage or loss affributable fo the fault of
Drawings or Specifications or to the acts or omissions of
Owner or Engineer or , or anyone employed by any of
them, or anyone for whose acts any of them may be
liable, and not attributable, directly or indirectly, in whole
or in part, to the fault or negligence of Contractor or any
Subcontractor, Supplier, or other individual or entity
directly or indirectly employed by any of them).

D. Contractor’s duties and responsibilities for
safety and for protection of the Work shall continue until
such time as all the Work is completed and Engineer has
issued a notice to Owner and Confractor in accordance
with Paragraph 14.07B that the Work is acceptable
{(except as otherwise expressly provided in connection
with Substantial Completion).

6.14  Safety Representative

A. Contractor shall designate a qualified and
experienced safety representative at the Site who shall not
be replaced without written notice to Owner and Engineer
except under extraordinary circumstances and whose
duties and responsibilities shall be the prevention of
accidents and the maintaining and supervising of safety
precantions and programs,

6.15 Hazard Communication Programs

A. Confractor shall be responsible for
coordinating any exchange of material safety data sheets
or other hazard communication information required to be
made available to or exchanged between or among
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employers at the Site in accordance with Laws or
Regulations.

6.16 Emergencies

A. In emergencies affecting the safety or
protection of persons or the Work or property at the Site
or adjacent thereto, Contractor is obligated to act to
prevent threatened damage, injury, or loss. Contractor
shall give Engineer prompt written notice if Confractor
believes that any significant changes in the Work or
variations from the Contract Documents have been caused
thereby or are required as a result thereof. If Engineer
determines that a change in the Contract Docaments is
required because of the action taken by Contractor in
response to such an emergency, a Work Change Directive
or Change Order will be issued.

6.17  Shop Drawings and Samples

A. Contractor shall submit Shop Drawings and
Samples to Engineer for review and approval in
accordance with the acceptable Schedule of Submittals
{as required by Paragraph 2.07). Bach submittal will be
identified as Engineer may require.

1. Shop Drawings

a. Submit number of copies specified in the
General Requirements.

b. Data shown on the Shop Drawings will be
complete with respect to quantities, dimensions,
specified performance and design criteria,
materials, and similar data to show Engineer the
services, materials, and equipment Contractor
proposes to provide and to enable Engineer fo
review the information for the limited purposes
required by Paragraph 6.17.D.

2. Samples: Contractor shall also submit
Samples to Engineer for review and approval in
accordance with the acceptable Schedute of Submittals.

a. Submit number of Samples specified in the
Specifications.

b, Clearly identify each Sample as to material,
Supplier, pertinent data such as catalog numbers,
the use for which intended and other data as
Engineer may require to enable Engineer to
review the submittal for the limited purposes
required by Paragraph 6.17.D.

B. Where a Shop Drawing or Sample is required
by the Contract Documents or the Schedule of Submittals,
any related Work performed prior to Engineer’s review
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and approval of the pertinent submittal will be at the sole
expense and responsibility of Contractor.

C. Submittal Procedures

1. Before submitting each Shop Drawing or
Sample, Contractor shall have determined and verified:

a. all field measurements, quantities, dimensions,
specified performance and design eriteria,
installation requirements, materials, catalog
numbers, and similar information with respect
thereto;

b. the suitability of all materials wiih respect to
intended use, fabrication, shipping, handling,
siorage, assembly, and installation pertaining to
the performance of the Work;

¢. all information refative fo Contractor’s respon-
sibilities for means, methods, technigues,
sequences, and procedures of construction, and
safety precautions and programs incident thereto;
and

d. shall also have reviewed and coordinated each
Shop Drawing or Sample with other Shop
Drawings and Samples and with the require-
ments of the Work and the Contract Documents,

2. Each submittal shall bear a stamp or specific
written certification that Contractor has satisfied
Contractor’s obligations under the Contract Documents
with respect to Confractor’s review and approval of that
submittal.

3. With each submitial, Contractor shall give
Engineer specific written notice of any variations that the
Shop Drawing or Sample may have from the requirements
of the Contract Documents, This notice shall be both a
written communication separate from the Shop Drawing’s
or Sample Submittal; and, in addition, by a specific
notation made on each Shop Drawing or Sample
submitted to Engineer for review and approval of each
such variation.

D. Engineer’s Review

1. Engineer will provide timely review of Shop
Drawings and Samples in accordance with the Schedule
of Submittals acceptable to Engineer. Engineer’s review
and approval will be only to determine if the items
covered by the submiitals will, after installation or
incorporation in the Work, conform to the information
given in the Confract Documents and be compatible with
the design concept of the completed Project as a
functioning whole as indicated by the Contract
Documents.

007200-24




Bulkhead 497 Repairs NASKW

2. Engineer’s review and approval will not
extend io means, methods, techniques, sequences, or
procedures of construction {except where a particular
means, method, technigue, sequence, or procedure of con-
struction is specifically and expressly called for by the
Contract Documents) or to safety precautions or programs
incident thereto, The review and approval of a separate
item as such will not indicate approval of the assembly in
which the item functions.

3. Engineer’s review and approval shall not
relieve Contractor from responsibility for any variation
from the requirements of the Contract Documents unless
Contractor has complied with the requirements of
Paragraph 6.17.C.3 and Engineer has given writien
approval of each such variation by specific written
notation thereof incorporated in or accompanying the
Shop Drawing or Sample. Engineer’s review and approval
shall not relieve Contractor from responsibility for
complying with the requirements of Paragraph 6.17.C.1.

E. Resubmittal Procedures

1. Contractor shall make corrections required by
Engineer and shall return the required number of
corrected copies of Shop Drawings and submit, as
required, new Samples for review and approval
Contractor shall direct specific attention in writing to
revisions other than the corrections called for by Engineer
on previous submittals.

6.18 Continiing the Work

A. Confractor shall carry on the Work and adhere
to the Progress Schedule during all disputes or disagree-
ments with Owner. No Work shall be delayed or
posiponed pending resolution of any disputes or
disagreements, except as permitted by Paragraph 15.04 or
as Owner and Contractor may otherwise agree in writing.

6.19  Contracior's General Warranty and Guarantee

A. Contractor warrants and guarantees to Owner
that all Work will be in accordance with the Contract
Documents and will not be defective. Engineer and its
Related Entities shall be entitled to rely on representation
of Contractor’s warranty and guarantee.

B. Confractor’s warranty and guarantee
hereunder excludes defects or damage caused by;

1. abuse, modification, or improper maintenance
or operation by persons other than Contractor,
Subcontractors, Suppliers, or any other individual or
entity for whom Contractor is responsible; or

2. normal wear and tear under normal usage.
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C. Contractor’s obligation to perform and
complete the Work in accordance with the Contract
Documents shall be absolute. None of the following will
constifute an acceptance of Work that is not in accordance
with the Confract Documents or a release of Contractor’s
obligation to perform the Work in accordance with the
Contract Documents:

1. observations by Engineer;

2. recominendation by Engineer or payment by
Owner of any progress or final payment;

3. the issuance of a certificate of Substantial
Completion by Engineer or any payment related thereto
by Owner;

4, use or occupancy of the Work or any part
thereof by Owner;

5. any review and approval of a Shop Drawing or
Sample submittal or the issuance of a notice of
acceptability by Engineer;

6. any inspection, test, or approval by others; or

7. any correction of defective Work by Owner,

6.20 Indemmification

A. To the fullest extent permitted by Laws and
Regulations, Contractor shall indemnify and hold ham-

less\Owner and Engineer, and the officers, directors,
partne employees, agenis, consultants  and
subcontragtors of each and any of them from and against

osts, losses, and damages (including but not

=e | 2y, - lable to
bo(u 2 i frytoor
de Sectlon 00-43 1 1 wWork
1tseli), mcludmg the loss ok ug resu[tmg therelrom but
only to the extent caused by ahy negligent act or omission
of Contractor, any Subcontractsr, any Supplier, or any
individual or entity directly or indivectly employed by any
of them to perform any of the WorkM\or anyone for whose
acts any of them may be liable .

arn

B. In any and all claims agatst Owner or
Engineer or any of their respective consultants, agents,
officers, directors, parters, or employees\ by any
employee {or the survivor or personal representative of
such employee) of Contractor, any Subcontractok, any
Supplier, or any individual or entity directly or indirégtly
employed by any of them to perform any of the Work,
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yone for whose acts any of them may be liable, the
indemnification obligation under Paragraph 6.20.A shall
not be limited in any way by any limitation on the amount

{fication obligations of Contractor
under Paragraph 6.20.A. shall not extend fo the liability of
Engineer and Engineer’s wfficers, directors, pariners,

give them, if that is the primary cause of the inj
damage.

6.21  Delegation of Professional Design Services

A. Contractor will not be required to provide
professional design services unless such services are
specifically required by the Contract Documents for a
portion of the Work or unless such services are required
to carry out Contractor’s responsibilities for consfruction
means, methods, techniques, sequences and procedures.
Contractor shall not be required to provide professional
services in violation of applicable law.

B. ¥ professional design services or
certifications by a design professional related to systems,
materials or equipment are specifically required of
Contractor by the Confract Documenis, Owner and
Engineer will specify all performance and design criteria
that such services must satisfy. Contractor shall cause
such services or certifications fo be provided by a
properly licensed professional, whose signature and seal
shall appear on all drawings, calculations, specifications,
certifications, Shop Drawings and other submittals
prepared by such professional. Shop Drawings and other
submittals related to the Work designed or certified by
such professional, if prepared by others, shall bear such
professional’s written approval when submitted to
Engineer,

C. Owner and Engineer shall be entitled to rely
upon the adequacy, accuracy and completeness of the
services, certifications or approvals performed by such
design professionals, provided Owner and Engineer have
specified to Contractor all performance and design criteria
that such services must satisfy.
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D. Pursuant to this Paragraph 6.21, Engineer’s
review and approval of design calculations and design
drawings will be only for the limited purpose of checking
for conformance with performance and design criteria
given and the design concept expressed in the Contract
Documents. Engineer’s review and approval of Shop
Drawings and other submittals (except design calculations
and design drawings) will be only for the purpose stated
in Paragraph 6.17.D.1.

E. Contractor shall not be responsible for the

adequacy of the performance or design criteria required
by the Contract Documents.

ARTICLE 7 - OTHER WORK AT THE SITE

7.01 Related Work at Site

A. Owner may perform other work related to the
Project at the Site with Owner’s employees, or via other
direct contracts therefor, or have other work performed by
utility owners. If such other work is not noted in the
Contract Documents, then:

1. written notice thereof will be given to
Confractor prior to starting any such other work; and

2. if Owner and Contractor are unable to agree
on entitlement to or on the amount or extent, if any, of
any adjustment in the Contract Price or Contract Times
that should be allowed as a result of such other work, a
Claim may be made therefor as provided in Paragraph
10.05.

B. Confractor shall afford each other contractor
who is a party to such a direct contract, each utility owner
and Owner, if Owner is performing other work with
Owner’s employees, proper and safe access to the Site, a
reasonable opportunity for the introduction and storage of
materials and equipment and the execution of such other
work, and shall properly coordinate the Work with theirs.
Contractor shall do all cutting, fitting, and patching of the
Work that may be required to properly connect or other-
wise make its several parts come together and properly
infegrate with such other work. Contractor shall not
endanger any work of others by cutting, excavating, or
otherwise altering their work and will only cut or alter
their work with the written consent of Engineer and the
others whose work will be affected. The duties and
responsibilities of Contractor under this Paragraph are for
the benefit of such utility owners and other contractors to
the extent that there are comparable provisions for the
benefit of Contractor in said direct confracts between
Owner and such utility owners and other contractors.
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C. If the proper execution or results of any part
of Contractor’s Work depends upon work performed by
others under this Article 7, Contractor shall inspect such
other work and promptly report to Engineer in writing any
delays, defecis, or deficiencies in such other work that
render it unavailable or unsuitable for the proper
execution and results of Contractor’s Work. Contractor’s
failure to so report will constitute an acceptance of such
other work as fit and proper for infegration with
Contractor’s Work except for latent defects and
deficiencies in such other work.

7.02 Coordination

A, If Owner intends to contract with others for
the performance of other work on the Project at the Site,
the following will be set forth in Supplementary
Conditions:

i. the individual or entity who will have
authority and responsibility for coordination of the
activities among the various contractors will be identified;

2. the specific matters to be covered by such
authority and responsibility will be itemized; and

3. the extent of such authority and
responsibilities will be provided.

B. Unless otherwise provided in the
Supplementary Conditions, Owner shall have sole
authority and responsibility for such coordination.

703 Legal Relationships

A. Paragraphs 7.01.A and 7.02 are not applicable
for utilities not under the control of Owner.

B. Each other direct contract of Owner under
Paragraph 7.01.A shall provide that the other contractor is
lizble to Owner and Contractor for the reasonable direct
delay and disruption costs incurred by Contractor as a
result of the other contractor’s actions or inactions.

C. Contractor shall be liable to Owner and any
other confractor for the reasonable direct delay and
disruption costs incurred by such other contractor as a
result of Contractor’s action or inactions.

ARTICLE 8 - OWNER’S RESPONSIBILITIES

8.01 Communications to Contractor

A. Except as otherwise provided in these General
Conditions, Owner shall issue all communications to
Contractor through Engineer.
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8.02  Replacement of Engineer

A. In case of termination of the employment of
Engineer, Owner shall appoint an engineer to whom
Contractor makes no reasonable objection, whose status
under the Contract Documents shall be that of the former
Engineer.

8.03 Furnish Data

A. Owner shall promptly furnish the data
required of Owner under the Contract Documents.

8.04  Pay When Due

A. Owner shall make payments fo Confractor
when they are due as provided in Paragraphs 14.02.C and
14.07.C.

8.05  Lands and Easements; Reports and Tests

A. Owner’s duties in respect of providing lands
and easements and providing engineering surveys to
establish reference points are set forth in Paragraphs 4.01
and 4.05. Paragraph 4.02 refers to Owner’s identifying
and making available to Contractor copies of reports of
explorations and tests of subsurface conditions and
drawings of physical conditions in or relating to existing
surface or subsurface structures at or contiguous to the
Site that have been utilized by Engineer in preparing the
Contract Documents.

8.06 Insurance

A. Owner’s responsibilities, if any, in respect to
purchasing and maintaining liability and property
insurance are set forth in Article 5.

8.07  Change Orders

A. Owner is obligated to execute Change Orders
as indicated in Paragraph 10.03.

8.08  Inspections, Tests, and Approvals

A, Owner’s responsibility in respect to certain
inspections, tests, and approvals is set forth in Paragraph
13.03.B.

8.09  Limitations on Owner's Responsibilities

A, The Owner shall not supervise, direct, or have
control or authority over, nor be responsible for,
Contractor’s means, methods, techniques, sequences, or
procedures of construction, or the safety precautions and
programs incident thereto, or for any failure of Contractor
to comply with Laws and Regulations applicable to the
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performance of the Work. Owner will not be responsible
for Contractor’s failure to perform the Work in
accordance with the Contract Documents,

8.10 Undisclosed Hazardous Environmental

Condition

A, Owner’s responsibility in respect fo an
undisclosed Hazardous Environmental Condition is set
forth in Paragraph 4.06.

8.11 Evidence of Financial Arrangements

A, If and to the extent Owner has agreed to
furnish Contractor reasonable evidence that financial
arrangements have been made to satisfy Owner’s
obligations under the Contract Documents, Owner’s
responsibility in respect thereof will be as set forth in the
Supplementary Conditions.

ARTICLE 9 - ENGINEER’S STATUS DURING
CONSTRUCTION

9.01 Owner's Representative

A. Engineer will be Owner’s representative
during the construction period. The duties and responsi-
bilities and the limitations of authority of Engineer as
Owner’s representative during construction are set forth
in the Contract Documents and wiil not be changed with-
out written consent of Owner and Engineer.

9.02 Visits to Site

A. Engineer will make visits to the Site at
intervals appropriate to the various stages of construction
as Engineer deems necessary in order to observe as an
experienced and qualified design professional the
progress that has been made and the quality of the various
aspects of Contractor’s executed Work, Based on infor-
mation obtained during such visits and observations,
Engineer, for the benefit of Owner, will determine, in
general, if the Work is proceeding in accordance with the
Confract Documents. Engineer will not be required to
make exhaustive or continuous inspections on the Site to
check the quality or quantity of the Work. Engineer’s
efforts will be directed toward providing for Owner a
greater degree of confidence that the completed Work will
conform generally to the Contract Documents. On the
basis of such visits and observations, Engineer will keep
Ovwner informed of the progress of the Work and will
endeavor to guard Owner against defective Work.

B. Engineer’s visits and cbservations are subject
to all the limitations on Engineer’s authority and
responsibility set forth in Paragraph 9.09. Particularly, but
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without limitation, during or as a result of Engineer's
visits or observations of Contractor's Work Engineer will
not supervise, direct, control, or have authority over or be
responsible for Coniractor’s means, methods, techniques,
sequences, or procedures of construction, or the safety
precautions and programs incident thereto, or for any
failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

9.03  Project Representative

A, If Owner and Engineer agree, Engineer will
furnish a Resident Project Representative to assist
Engineer in providing more extensive observation of the
Work. The authority and responsibilities of any such
Resident Project Representative and assistants will be as
provided in the Supplementary Conditions, and limita-
tions on the responsibilities thereof will be as provided in
Paragraph 9.09. If Owner designates another representa-
tive or agent to represent Owner at the Site who is not
Engineer’s consuliant, agent or employee, the
responsibilities and authority and limitations thereon of
such other individual or entity will be as provided in the
Supplementary Conditions.

9.04 Authorized Variations in Work

A. Engineer may authorize minor variations in
the Work from the requirements of the Contract
Documents which do not involve an adjustment in the
Contract Price or the Contract Times and are compatible
with the design concept of the completed Project as a
functioning whole as indicated by the Confract
Documents. These may be accomplished by a Field Order
and will be binding on Owner and also on Contractor,
who shall perform the Work involved promptly, If Owner
or Contractor believes that a Ficld Order justifies an
adjustment in the Coniract Price or Contract Times, or
both, and the parties are unable to agree on entitlement to
or ont the amount or extent, if any, of any such adjustment,
a Claim may be made therefor as provided in Paragraph
10.05.

9.05  Rejecting Defective Work

A. Engineer will have authority to reject Work
which Engineer believes to be defective, or that Engineer
believes will not produce a completed Project that con-
forms to the Contract Documents or that will prejudice
the integrity of the design concept of the completed
Project as a functioning whole as indicated by the
Confract Documents. Engineer will also have autherity to
require special inspection or testing of the Work as
provided in Paragraph 13.04, whether or not the Work is
fabricated, installed, or completed.

9.06 Shop Drawings, Change Orders and Payments
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A. In connection with Engineer’s authority, and
limitations thereof, as to Shop Drawings and Samples, see
Paragraph 6.17.

B. In connection with Engineer’s authority, and
limitations thereof, as to design calculations and design
drawings submitted in response to a delegation of
professional design services, if any, see Paragraph 6.21.

C. In connection with Engineer’s authority as to
Change Orders, see Articles 10, 11, and 12.

D. In connection with Engineer’s authority as to
Applications for Payment, see Article 14.

9.07 Determinations for Unit Price Work

A. Engineer will determine the actual quantities
and classifications of Unit Price Work performed by
Contractor. Engineer will review with Contractor the
Engineer’s preliminary determinations on such matters
before rendering a written decision thereon (by recom-
mendation of an Application for Payment or otherwise),
Engineer's written decision thereon will be final and
binding (except as modified by Engineer to reflect
changed factual conditions or more accurate data) upon
Owner and Contractor, subject to the provisions of
Paragraph 10.05.

9.08  Decisions on Requirements of Contract
Documents and Acceptability of Work

A. Engineer will be the initial interpreter of the
reguirements of the Contract Documents and judge of the
acceptability of the Work thereunder. All matters in
question and other matters between Owner and Contractor
arising prior to the date final payment is due relating to
the acceptability of the Work, and the interprefation of the
requirements of the Contract Documents pertaining to the
performance of the Work, will be referred initially to
Engineer in writing within 30 days of the event giving rise
to the question.

B. Engineer will, with reasonable prompiness,
render a written decision on the issue referred, If Owner
or Contractor believe that any such decision entitles them
to an adjustment in the Contract Price or Contract Times
or both, a Claim may be made under Paragraph 10.05.
The date of Engineer’s decision shall be the date of the
event giving rise to the issues referenced for the purposes
of Paragraph 10.05.B.

C. Engineer’s written decision on the issue
referred will be final and binding on Owner and
Contractor, subjsct to the provisions of Paragraph 10.05,

D. When functioning as interpreter and judge
under this Paragraph 9.08, Engineer will not show
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partiality to Owner or Contractor and will not be liable in
connection with any interpretation or decision rendered in
good faith in such capacity.

9.09  Limitations on Engineer’s Authority and
Responsibifities

A. Neither Engineer’s authority or responsibility
under this Article 9 or under any other provision of the
Confract Documents nor any decision made by Engineer
in good faith either to exercise or not exercise such
authority or responsibility or the undertaking, exercise, or
performance of any authority or responsibility by
Engineer shall create, impose, or give rise to any duty in
contract, tort, or otherwise owed by Engineer to
Contractor, any Subcontractor, any Supplier, any other
individual or entity, or fo any surety for or employee or
agent of any of them.

B. Engineer will not supervise, direct, control, or
have authority over or be responsible for Contractor’s
means, methods, techniques, sequences, or procedures of
construction, or the safety precautions and programs
incident thereto, or for any failure of Confractor fo
comply with Laws and Regulations applicable to the per-
formance of the Work. Engineer will not be responsible
for Confractor’s failure to perform the Work in
accordance with the Contract Documents.

C. Engineer will not be responsible for the acts
or omissions of Contractor or of any Subcontractor, any
Supplier, or of any other individual or entity performing
any of the Work.

D. Engineer’s review of the final Application for
Payment and accompanying documentation and all
maintenance and operating instructions, schedules,
guarantees, bonds, certificates of inspection, tests and
approvals, and other documentation required to be
delivered by Paragraph 14.07.A will only be to determine
generally that their content complies with the require-
ments of, and in the case of certificates of inspections,
tests, and approvals that the results certified indicate
compliance with the Contract Documents,

E. The Ilimitations upon authority and
responsibility set forth in this Paragraph 9.09 shall also
apply to, the Resident Project Representative, if any, and
assistants, if any.

ARTICLE 10 - CHANGES IN THE WORK; CLAIMS

10.01  Authorized Changes in the Work

A. Without invalidating the Contract and without
notice to any surety, Owner may, at any time or from time
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to time, order additions, deletions, or revisions in the
Work by a Change Order, or a Work Change Directive.
Upon receipt of any such document, Contractor shall
promptly proceed with the Work involved which will be
performed under the applicable conditions of the Contract
Documents (except as otherwise specifically provided).

B. If Owner and Contractor are unable to agree
on entitlement to, or on the amount or extent, if any, of an
adjustment in the Contract Price or Contract Times, or
both, that should be allowed as a result of a Work Change
Directive, a Claim may be made therefor as provided in
Paragraph 10.05.

10.02  Unauthorized Changes in the Work

A. Contractor shall not be entitled to an increase in the
Contract Price or an extension of the Contract Times with
respect to any work performed that is not required by the
Contract Documents as amended, modified, or
supplemented as provided in Paragraph 3.04, except in the
case of an emergency as provided in Paragraph 6.16 or in
the case of uncovering Work as provided in Paragraph
13.04.B.

10.03  Execufion of Change Orders

A. Owner and Contractor shall execute
appropriate Change Orders recommended by Engineer
covering:

I. changes in the Work which are: (i) ordered by
Owner pursuant to Paragraph 10.01.A, (fi) required
because of acceptance of defective Work under Paragraph
13.08.A or Owner’s correction of defective Work under
Paragraph 13.09, or {iii) agreed to by the parlies;

2. changes in the Coniract Price or Contract
Times which are agreed to by the parties, including any
vndisputed sum or amount of time for Work actually
performed in accordance with a Work Change Directive;
and

3. changes in the Confract Price or Contract
Times which embody the substance of any written
decision rendered by Engineer pursuant to Paragraph
10.05; provided that, in lieu of executing any such
Change Order, an appeal may be taken from any such
decision in accordance with the provisions of the Contract
Documents and applicable Laws and Regulations, but
during any such appeal, Contractor shall carry on the
Work and adhere to the Progress Schedule as provided in
Paragraph 6.18.A.

10.04  Notification to Surety

A. If notice of any change affecting the general
scope of the Work or the provisions of the Contract
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Documents (including, but not limited to, Contract Price
or Contract Times) is required by the provisions of any
bond to be given to a surety, the giving of any such notice
will be Contractor’s responsibility. The amount of each
applicable bond will be adjusted to reflect the effect of
any such change.

10,05  Claims

A. Engineer’s Decision Required: All Claims,
except those waived pursuant to Paragraph 14.09, shall be
referred to the Engineer for decision. A decision by
Engineer shall be required as a condition precedent to any
exercise by Owner or Contractor of any rights or remedies
either may otherwise have under the Confract Documents
or by Laws and Regulations in respect of such Claims,

B. Notice: Written notice stating the general
nature of each Claim, shall be delivered by the claimant to
Engineer and the other party to the Contract promptly (but
in no event later than 30 days) after the start of the event
giving rise thereto. The responsibility to substantiate a
Claim shall rest with the party making the Claim, Notice
of the amount or extent of the Claim, with supporting data
shall be delivered to the Engineer and the other party to
the Contract within 60 days after the start of such event
(unless Engineer allows additional time for claimant fo
submit additional or more accurate data in support of such
Claim). A Claim for an adjustment in Contract Price shall
be prepared in accordance with the provisions of
Paragraph 12.01.B. A Claim for an adjustment in Contract
Time shall be prepared in accordance with the provisions
of Paragraph 12.02.B. Each Claim shall be accompanied
by claimant's written statement that the adjustment
claimed is the entire adjustment to which the claimant
believes it is entitled as a result of said event. The
opposing party shall submit any response to Engineer and
the claimant within 30 days after receipt of the claimant’s
last submittal (unless Engineer allows additional time).

C. Engineer’s Action: Engineer will review each
Claim and, within 30 days after receipt of the last
submittal of the claimant or the last submittal of the
opposing party, if any, take one of the following actions
in writing;

1. deny the Claim in whole or in part,
2. approve the Claim, or

3. notify the parties that the Engineer is unable to
resolve the Claim if, in the Engineer’s sole discretion, it
would be inappropriate for the Engineer to do so. For
purposes of further resolution of the Claim, such notice
shall be deemed a denial.
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D. In the event that Engineer does not take action
on a Claim within said 30 days, the Claim shall be
deemed denied.

E. Engineer's written action under Paragraph
10.05.C or denial pursuant to Paragraphs 10.05.C.3 or
10.05D will be final and binding upon Owner and
Contractor, unless Owner or Contractor invoke the
dispute reselution procedure set forth in Article 16 within
30 days of such action or denial.

F. No Claim for an adjustment in Contract Price
or Contract Times will be valid if not submitted in
accordance with this Paragraph 10.05.

ARTICLE 11 - COST OF THE WORK;,

ALLOWANCES; UNIT PRICE WORK

1101 Cost of the Work

A. Costs Included: The term Cost of the Work
means the sum of all costs, except those excluded in
Paragraph 11.01.B, necessarily incurred and paid by
Contractor in the proper performance of the Work., When
the value of any Work covered by a Change Order or
when a Claim for an adjustment in Contract Price is
determined on the basis of Cost of the Work, the costs to
be reimbursed to Contractor will be only those additional
or incremental costs required because of the change in the
Work or because of the event giving rise to the Claim.
Except as otherwise may be agreed to in writing by
Owner, such costs shall be in amounts no higher than
those prevailing in the locality of the Project, shall include
only the following items, and shall not include any of the
costs ifemized in Paragraph 11.01.B.

1. Payroll costs for employees in the direct
employ of Contractor in the performance of the Work
under schedules of job classifications agreed upon by
Owner and Contractor. Such employees shall include,
without limitation, superintendents, foremen, and other
personnel employed full time at the Site, Payroll costs for
employees not employed full time on the Work shall be
apportioned on the basis of their time spent on the Work.
Payroll costs shall include, but not be limited to, salaries
and wages plus the cost of fringe benefits, which shall
include social security contributions, unemployment,
excise, and payroll taxes, workers’ compensation, health
and retirement benefits, bonuses, sick leave, vacation and
holiday pay applicable thereto. The expenses of
performing Work outside of regular working hours, on
Saturday, Sunday, or legal holidays, shall be included in
the above to the extent authorized by Owmer,

2. Cost of all materials and equipment furnished
and incorporated in the Work, including costs of
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transportation and storage thereof, and Suppliers’ field
services required in connection therewith. AN cash
discounts shall accrue to Contractor unless Owner
deposits funds with Contractor with which to make
payments, in which case the cash discounts shall accrue to
Owner, All frade discounts, rebates and refunds and
returns from sale of surplus materials and equipment shall
accrue to Owner, and Contractor shalt make provisions so
that they may be obtained.

3. Payments made by Contractor to
Subcontractors for Work performed by Subcontractors. If
required by Owner, Contractor shall obtain competitive
bids from subcontractors acceptable to Owner and
Contractor and shall deliver such bids to Owner, who will
then determine, with the advice of Engineer, which bids,
if any, will be acceptable. If any subcontract provides that
the Subcontractor is o be paid on the basis of Cost of the
Work plus a fee, the Subcontractor’s Cost of the Work
and fee shall be determined in the same manner as
Contractor’s Cost of the Work and fee as provided in this
Paragraph 11.01.

4, Costs of special consultants (including but not
limited to engineers, architects, testing laboratories,
surveyors, attorneys, and accountants) employed for
services specifically related to the Work.

5. Supplemental costs including the following:

a. The proportion of necessary transportation,
travel, and subsistence expenses of Contracior’s
employees incurred in discharge of duties
connected with the Work.

b. Cost, including transportation  and
maintenance, of all materials, supplies, equip-
ment, machinery, appliances, office, and
temporary facilities at the Site, and hand tools
not owned by the workers, which are consumed
in the performance of the Work, and cost, less
market value, of such items used but not
consumed which remain the property of
Contractor.

c. Rentals of all construction equipment and
machinery, and the parts thereof whether rented
from Contractor or others in accordance with
rental agreements approved by Owner with the
advice of Engineer, and the costs of
transportation, loading, unloading, assembly,
dismantling, and removal thereof. All such costs
shall be in accordance with the terms of said
rental agreements. The rental of any such equip-
ment, machinery, or parts shall cease when the
use thereof is no longer necessary for the Work.
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d. Sales, consumer, use, and other similar taxes
related to the Work, and for which Contractor is
liable, imposed by Laws and Regulations.

e, Deposits lost for causes other than negligence
of Contractor, any Subcontractor, or anyone
directly or indirectly employed by any of them or
for whose acts any of them may be liable, and
royalty payments and fees for permits and
licenses,

f. Losses and damages (and related expenses)
caused by damage to the Work, not compensated
by insurance or otherwise, sustained by
Contractor in connection with the performance
of the Work (except losses and damages within
the deductible amounts of property insurance
established in accordance with Paragraph
5.06.D), provided such losses and damages have
resulted from causes other than the negligence of
Contractor, any Subcontractor, or anyone
directly or indirectly employed by any of them or
for whose acts any of them may be liable., Such
losses shall include setflements made with the
written consent and approval of Owner. No such
losses, damages, and expenses shall be included
in the Cost of the Work for the purpose of
determining Contractor’s fee,

g. The cost of utilities, fuel, and sanitary
facilities at the Site.

h. Minor expenses such as telegrams, long
distance telephone calls, telephone service at the
Site, expresses, and similar petty cash items in
connection with the Work.

i. The costs of premiums for all bonds and
insurance Contractor is required by the Contract
Documents to purchase and maintain,

B. Costs Exeluded: The term Cost of the Work
shall not include any of the following items:

1. Payroll costs and other compensation of
Contractor’s officers, executives, principals (of pariner-
ships and sole proprietorships), general managers, safety
managers, engineers, architects, estimators, attomneys,
auditors, accountants, purchasing and contracting agents,
expediters, timekeepers, clerks, and other personnel
employed by Contractor, whether at the Site or in
Contractor’s principal or branch office for general
administration of the Work and not specifically included
in the agreed upon schedule of job classifications referred
to in Paragraph 11.01.A.1 or specifically covered by
Paragraph 11.01.A.4, all of which are fo be considered
administrative costs covered by the Contractor’s fee.
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2. Expenses of Contractor’s principal and branch
offices other than Contractor’s office at the Site.

3. Any part of Contractor’s capital expenses,
including interest on Contractor’s capital employed for
the Work and charges against Contractor for delinquent
payments.

4, Costs due to the negligence of Contractor, any
Subcontractor, or anyone directly or indirectly employed
by any of them or for whose acts any of them may be
liable, including but not limited to, the correction of
defective Work, disposal of materials or equipment
wrongly supplied, and making good any damage to

property.

5. Other overhead or general expense costs of
any kind and the costs of any item not specifically and
expressly included in Paragraphs 11.01.A and 11.01.B.

C. Contractor’s Fee: When all the Work is
performed on the basis of cost-plus, Contractor’s fee shall
be determined as set forth in the Agreement. When the
value of any Work covered by a Change Order or when a
Claim for an adjustment in Confract Price is determined
on the basis of Cost of the Work, Contractor’s fee shall be
determined as set forth in Paragraph 12.01.C.

D. Documentation: Whenever the Cost of the
Work for any purpose is to be determined pursuant to
Paragraphs 11.01.A and 11.01.B, Contractor will establish
and maintain records thereof in accordance with generally
accepted accounting practices and submif in a form
acceptable to Engineer an itemized cost breakdown
together with supporting data.

11.02  Allowances

A. Tt is understood that Contractor has included
in the Contract Price all allowances so named in the
Contract Documents and shall cause the Work so covered
to be performed for such sums and by such persons or
entities as may be acceptable to Owner and Engineer.

B. Cash Allowances
1. Contractor agrees that:

a. the cash allowances include the cost fo
Contractor (less any applicable trade discounts)
of materials and equipment required by the
allowances to be delivered at the Site, and all
applicable taxes; and

b. Contractor’s costs for unloading and handling
on the Site, labor, installation, overhead, profit,
and other expenses contemplated for the cash
allowances have been included in the Contract

0072006-32




Bulkhead 497 Repairs NASKW

Price and not in the allowances, and no demand
for additional payment on account of any of the
foregoing will be valid.

C. Contingency Allowance

1. Contractor agrees that a contingency allowance, if any,
is for the sole use of Owner to cover manticipated costs.

D. Prior to final payment, an appropriate Change
Order will be issued as recommended by Engineer to
reflect actual amounts due Contractor on account of Work
covered by allowances, and the Contract Price shall be
correspondingly adjusted.

11.03  Unit Price Work

A. Where the Contract Documents provide that
all or part of the Work is to be Unit Price Work, initially
the Contract Price will be deemed to include for all Unit
Price Work an amount equal fo the sum of the unit price
for each separately identified item of Unit Price Work
times the estimated quantity of each item as indicated in
the Agreement.

B. The estimated quantities of items of Unit
Price Work are not guaranteed and are solely for the
purpose of comparison of Bids and determining an initial
Contract Price. Determinations of the actual gquantities
and classifications of Unit Price Work performed by
Contractor will be made by Engineer subject to the
provisions of Paragraph 9.07.

C. Each unit price will be deemed to include an
amount considered by Contractor to be adequate to cover
Confractor's overhead and profit for each separately
identified item.

D. Owner or Confractor may make a Claim for
an adjustment in the Contract Price in accordance with
Paragraph 10.05 if:

1. the quantity of any item of Unit Price Work
performed by Contractor differs materially and
significantly from the estimated quantity of such item
indicated in the Agreement; and

2. there is no corresponding adjustment with
respect any other item of Work; and

3. Contractor believes that Contractor is entitled
to an increase in Contract Price as a result of having
incurred additional expense or Owner believes that Owner
is entitled to a decrease in Contract Price and the parties
are unable to agree as to the amount of any such increase
or decrease.
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ARTICLE 12 - CHANGE OF CONTRACT PRICE;
CHANGE OF CONTRACT TIMES

12.01  Change of Contract Price

A. The Contract Price may only be changed by a
Change Order. Any Claim for an adjustment in the
Contract Price shall be based on written notice submitted
by the party making the Claim to the Engineer and the
ofther party to the Contract in accordance with the
provisions of Paragraph 10.05.

B. The value of any Work covered by a Change
Order or of any Claim for an adjustment in the Contract
Price will be determined as follows:

1. where the Work involved is covered by unit
prices contained in the Contract Documents, by
application of such unit prices to the quantities of the
items involved (subject to the provisions of Paragraph
11.03) or

2. where the Work involved is not covered by
unit prices contained in the Contract Documents, by a
mutually agreed lump sum (which may include an
allowance for overhead and profit not necessarily in
accordance with Paragraph 12.01.C.2); or

3. where the Work involved is not covered by
unit prices contained in the Contract Documents and
agreement to a lump sum is not reached under Paragraph
12.01.B.2, on the basis of the Cost of the Work (deter-
mined as provided in Paragraph 11.01) plus a
Contractor’s fee for overhead and profit (determined as
provided in Paragraph 12.01.C).

C. Contractor’s Fee: The Contractor’s fee for
overhead and profit shall be determined as follows:

1. a mutually acceptable fixed fee; or

2. if a fixed fee is not agreed upon, then a fee
based on the following percentages of the various portions
of the Cost of the Work:

a, for costs incurred under Paragraphs 11.01.A.1
and 11.01.A.2, the Contractor’s fee shall be 15
percent;

b. for costs incurred under Paragraph 11.01.A.3,
the Contractor’s fee shall be five percent;

¢. where one or more tiers of subcontracts are on
the basis of Cost of the Work plus a fee and no
fixed fee is agreed upon, the intent of Paragraph
12.01.C.2.a is that the Subconiractor who
actually performs the Work, at whatever tier, will
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be paid a fee of 15 percent of the costs incurred
by such Subcontractor under Paragraphs
11.01.A.1 and 11.01.A.2 and that any higher tier
Subcontractor and Contractor will each be paid a
fee of five percent of the amount paid to the next
lower tier Subcontractor;

d. no fee shall be payable on the basis of costs
itemized under Paragraphs 11.01.A.4, 11.01.A.5,
and 11.01.B;

* e. the amount of credit to be allowed by
Contractor to Owner for any change which
results in a net decrease in cost will be the
amount of the actual net decrease in cost plus a
deduction in Contractor’s fee by an amount equal
to five percent of such net decrease; and

f. when both additions and credits are involved
in any one change, the adjustment in
Contractor’s fee shall be computed on the basis
of the net change in accordance with Paragraphs
12.01.C.2.a through 12.01.C.2.e, inclusive.

12.02  Change of Contract Times

A. The Contract Times may only be changed by
a Change Order, Any Claim for an adjustment in the
Contract Times shall be based on written notice submitted
by the party making the Claim to the Engineer and the
other party to the Contract in accordance with the
provisions of Paragraph 10.05,

B. Any adjustment of the Contract Times
covered by a Change Order or any Claim for an adjust-
ment in the Confract Times will be determined in
accordance with the provisions of this Article 12,

12.03  Delays

A. Where Coniractor is prevented from
completing amy part of the Work within the Contract
Times due to delay beyond the control of Contractor, the
Contract Times will be extended in an amount equal to
the time lost due to such delay if a Claim is made therefor
as provided in Paragraph 12.02.A. Delays beyond the
control of Contractor shall include, but not be limited to,
acts or neglect by Owner, acts or neglect of utility owners
or other confractors performing other work as
contemplated by Article 7, fires, floods, epidemics,
abnormal weather conditions, or acts of God.

B. If Owner, Engineer, or other contractors or
utility owners performing other work for Owner as
contemplated by Article 7, or anyone for whom Owner is
responsible, delays, disrupts, or interferes with the per-
formance or progress of the Work, then Contractor shall
be entitled to an equitable adjustment in the Contract
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Price or the Contract Times, or both. Contractor’s
entitlement to an adjustment of the Contract Times is
conditioned on such adjustment being essential to
Contractor’s ability to complete the Work within the
Contract Times.

C. If Contractor is delayed in the performance or
progress of the Work by fire, flood, epidemic, abnormal
weather conditions, acts of God, acts or failures to act of
utility owners not under the control of Owner, or other
causes not the fault of and beyond control of Owner and
Contractor, then Contractor shall be entifled to an
equitable adjustment in Contract Times, if such adjust-
mertt is essential to Contractor’s ability to complete the
Work within the Coniract Times. Such an adjustment
shall be Contractor’s sole and exclusive remedy for the
delays described in this Paragraph 12.03.C,

D. Owner, Engineer and the Related Entities of
each of them shall not be liable to Contractor for any
claitns, costs, losses, or damages (including but not
limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) sustained by
Contractor on or in connection with any other project or
anticipated project.

E. Contractor shall not be entitled to an adjust-
ment in Contract Price or Contract Times for delays
within the control of Contractor. Delays attributable fo
and within the control of a Subcontractor or Supplier shall
be deemed to be delays within the control of Contractor.

ARTICLE 13 - TESTS AND INSPECTIONS;
CORRECTION, REMOVAL OR ACCEPTANCE OF
DEFECTIVE WORK

13.01  Notice of Defects

A. Prompt notice of all defective Work of which
Owmner or Engineer has actual knowledge will be given to
Contractor. All defective Work may be rejected,
corrected, or accepted as provided in this Article 13.

13.02  Access fo Work

A. Owner, Engineer, their consultants and other
representatives and personnel of Owner, independent
testing laborateries, and governmental agencies with
jurisdictional inferests will have access to the Site and the
Work at reasonable fimes for their observation,
inspecting, and testing, Contractor shall provide them
proper and safe conditions for such access and advise
them of Contractor’s Site safety procedures and programs
so that they may comply therewith as applicable.
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13.03  Tests and Inspections

A. Contractor shall give Engineer timely notice
of readiness of the Work for all required inspections,
tests, or approvals and shall cooperate with inspection and
testing personnel to facilitate required inspections or tests.

B. Owner shall employ and pay for the services
of an independent testing laboratory to perform all
inspections, tests, or approvals required by the Contract
Documents except:

1. for inspections, tests, or approvals covered by
Paragraphs 13.03.C and 13.03.D below;

2. that costs incurred in connection with tests or
inspections conducted pursuant to Paragraph 13.04.B
shall be paid as provided in said Paragraph 13.04.C; and

3. as otherwise specifically provided in the
Contract Documents.

C. If Laws or Regulations of any public body
having jurisdiction require any Work (or part thereof)
specifically to be inspected, tested, or approved by an
employee or other representative of such public body,
Contractor shall assume full responsibility for arranging
and obtaining such inspections, tests, or approvals, pay all
costs in connection therewith, and furnish Engineer the
required certificates of inspection or approval,

D. Contractor shall be responsible for arranging
and obtaining and shall pay all costs in connection with
any inspections, tests, or approvals required for Owner’s
and Engineer’s acceptance of materials or equipment o
be incorporated in the Work; or acceptance of materials,
mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the
Work. Such inspections, tests, or approvals shall be
performed by organizations acceptable to Owner and
Engineer.

E. If any Work (or the work of others) that is to
be inspected, tested, or approved is covered by Contractor
without written concurrence of Engineer, it must, if
requested by Engineer, be uncovered for observation.

F. Uncovering Work as provided in Paragraph
13.03.E shall be at Contractor’s expense unless
Contractor has given Engineer timely notice of
Contractor’s intention to cover the same and Engineer has
not acted with reasonable promptness in response to such
notice,

13.04  Uncovering Work

A. If any Work is covered contrary to the written
request of Engineer, it must, if requested by Engineer, be
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uncovered for Engineer’s observation and reptaced at
Contractor’s expense,

B. If Engineer considers it necessary or advisable
that covered Work be observed by Engineer or inspected
or tested by others, Contractor, at Engineer’s request,
shall uncover, expose, or otherwise make available for
observation, inspection, or testing as Engineer may
require, that portion of the Work in question, fumishing
all necessary labor, material, and equipment.

C, If it is found that the uncovered Work is
defective, Contractor shall pay all claims, costs, Iosses,
and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to such
uncovering, exposure, observation, inspection, and
testing, and of satisfactory replacement or reconstruction
(including but not limited to all costs of repair or
replacement of work of others); and Owner shall be
entitled to an appropriate decrease in the Contract Price. If
the parties are unable to agree as to the amount thereof,
Owner may make a Claim therefor as provided in
Paragraph 10.05.

D. If, the uncovered Work is not found to be
defective, Confractor shall be allowed an increase in the
Contract Price or an extension of the Contract Times, or
both, directly attributable to such uncovering, exposure,
observation, inspection, testing, replacement, and
reconstruction. If the parties are unable to agree as to the
amount or extent thereof, Contractor may make a Claim
therefor as provided in Paragraph 10.05,

13.05  Owner May Stop the Work

A. If the Work is defective, or Confractor fails fo
supply sufficient skilled workers or suitable materials or
equipment, or fails to perform the Work in such a way
that the completed Work will conform to the Contract
Documents, Owner may order Contractor to stop the
Work, or any portion thereof, until the cauwse for such
order has been eliminated; however, this right of Owner
to stop the Work shall not give rise to any duty on the part
of Owner to exercise this right for the benefit of
Confractor, any Subcontractor, any Supplier, any other
individual or entify, or any surety for, or employee or
agent of any of them.

13.06  Correction or Removal of Defective Work

A. Promptly after receipt of notice, Contractor
shall correct all defective Work, whether or not
fabricated, installed, or completed, or, if the Waork has
been rejected by Engineer, rernove it from the Project and
replace it with Work that is not defective. Contractor shall
pay all claims, costs, losses, and damages (including but
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net limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution cosis) arising out of
or relating to such correction or removal (including but
not limited to all costs of repair or replacement of work of
others).

B. When correcting defective Work under the
terms of this Paragraph 13.06 or Paragraph 13.07,
Contractor shall take no action that would void or other-
wise impair Ownet’s special warranty and guarantee, if
any, on said Work.

13.07 Correction Period

A, If within one year after the date of Substantial
Completion {or such longer period of time as may be
prescribed by the terms of any applicable special
guarantee required by the Contract Documents} or by any
specific provision of the Contract Documents, any Work
is found to be defective, or if the repair of any damages to
the land or areas made available for Contractor’s use by
Owner or permitted by Laws and Regulations as
contemplated in Paragraph 6.11.A is found to be
defective, Contractor shall promptly, without cost to
Owner and in accordance with Owner’s written
instructions: '

1. repair such defective land or areas; or
2. correct such defective Work; or

3. if the defective Work has been rejected by
Owner, remove it from the Project and replace it with
Work that is not defective, and

4. satisfactorily correct or repair or remove and
replace any damage to other Work, to the work of others
or other [and or areas resulting therefrom.

B. If Contractor does not promptly comply with
the terms of Owner’s written instructions, or in an
emergency where delay would cause serious risk of loss
or damage, Owner may have the defective Work
corrected or repaired or may have the rejected Work
removed and replaced. All claims, costs, losses, and
damages (including but not limited to all fees and charges
of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) arising out of or relating to such correction or repair
or such removal and replacement (including but not
limited to ali costs of repair or replacement of work of
others) will be paid by Contracfor.

C. In special circumstances where a particular
item of equipment is placed in continuous service before
Substantial Completion of all the Work, the correction
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period for that item may start o run from an earlier date if
so provided in the Specifications.

D. Where defective Work (and damage to other
Work resulting therefrom) has been corrected or removed
and replaced under this Paragraph 13.07, the correction
period hereunder with respect to such Work will be
extended for an additional period of one year after such
correction or removal and replacement has been
satisfactorily completed.

E. Contractor’s obligations under this Paragraph
13.07 are in addition fo any other obligation or warranty,
The provisions of this Paragraph 13.67 shall not be
construed as a substitute for or a waiver of the provisions
of any applicable statuie of limitation or repose.

13.08  Acceptance of Defective Work

A. If, instead of requiring correction or removal
and replacement of defective Work, Owner (and, prior to
Engineer’s recommendation of final payment, Engineer)
prefers to accept it, Owner may do so. Contractor shall
pay all claims, costs, losses, and damages (including but
not limited to ail fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) attributable to
Owner’s evaluation of and determination to accept such
defective Work (such costs to be approved by Engineer as
to reascnableness) and the diminished value of the Work
to the extent not otherwise paid by Contractor pursuant to
this sentence. If any such acceptance occurs prior fo
Engineer’s recommendation of final payment, a Change
Order will be issued incorporating the necessary revisions
in the Confract Documents with respect to the Work, and
Owner shall be entitled to an appropriate decrease in the
Contract Price, reflecting the diminished value of Work
so accepted. If the parties are unable to agree as to the
amount thereof, Owner may make a Claim therefore as
provided in Paragraph 10.05. If the acceptance occurs
after such recommendation, an appropriate amount will be
paid by Contractor to Owner,

13.09  Owner May Correct Defective Work

A. If Contractor fails within a reasonable time
after written notice from Engineer to correct defective
Work or to remove and replace rejected Work as required
by Engineer in accordance with Paragraph 13.06.A, or if
Contractor fails to perform the Work in accordance with
the Contract Documents, or if Contractor fails to comply
with any other provision of the Confract Documents,
Owner may, after seven days written notice to Contractor,
correct or remedy any such deficiency.

B. In exercising the rights and remedies under
this Paragraph 13.09, Owner shall proceed expeditiously,
In connection with such corrective or remedial action,
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Owner may exclude Contractor from all or part of the
Site, take possession of all or part of the Work and
suspend Confracior’s services related thereto, take
possession of Contractor’s tools, appliances, construction
equipment and machinery at the Site, and incorporate in
the Work all materials and equipment stored at the Site or
for which Owner has paid Contractor but which are stored
elsewhere. Coniractor shall allow Owner, Owner’s
representatives, agents and employees, Owner’s other
contractors, and Engineer and Engineer’s consultants
access to the Site to enable Owner to exercise the rights
and remedies under this Paragraph,

C. All claims, costs, losses, and damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) incurred or sustained by Owner in exercising the
rights and remedies under this Paragraph 13.09 will be
charged against Contractor, and a Change Order will be
issued incorporating the necessary revisions in the
Contract Documents with respect to the Work; and Owner
shall be entitled to an appropriate decrease in the Contract
Price. If the parties are unable to agree as to the amount of
the adjustment, Owner may make a Claim therefor as
provided in Paragraph 10.05. Such claims, costs, losses
and damages will include but not be limited to all costs of
repair, or replacement of work of others desiroyed or
damaged by correction, removal, or replacement of
Contractor’s defective Work.

D. Contractor shall not be allowed an extension
of the Contract Times because of any delay in the
performance of the Work atiributable fo the exercise by
Owner of Owner’s rights and remedies under this
Paragraph 13.09.

ARTICLE 14 - PAYMENTS TO CONTRACTOR AND
COMPLETION

14.01  Schedule of Values

A_. The Schedule of Values established as
provided in Paragraph 2.07.A will serve as the basis for
progress payments and will be incorporated into a form of
Application for Payment acceptable to Engineer. Progress
payments on account of Unit Price Work will be based on
the number of units cornpleted.

14.02  Progress Payments
A. Applications for Payments
1. At least 20 days before the date established in

the Agreement for each progress payment (but not more
often than once a month), Contractor shall submif to
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Engineer for review an Application for Payment filled out
and signed by Contractor covering the Work completed as
of the date of the Application and accompanied by such
supporting documentation as is required by the Contract
Documents. If payment is requested on the basis of
materials and equipment not incorporated in the Work but
delivered and suitably stored at the Site or at another
location agreed to in writing, the Application for Payment
shall also be accompanied by a bill of sale, invoice, or
other documentation warranting that Owner has received
the materials and equipment free and clear of all Liens
and evidence that the materials and equipment are
covered by appropriate property insurance or other
arrangements to protect Owner’s interest therein, all of
which must be satisfactory to Owner,

2. Beginning with the second Application for
Payment, each Application shall include an affidavit of
Contractor stating that all previous progress payments
received on account of the Work have been applied on
account to discharge Confractor’s legitimate obligations
associated with prior Applications for Payment.

3. The amount of retainage with respect to
progress payments will be as stipulated in the Agreement.

B. Review of Applications

1. Engineer will, within 10 days after receipt of
each Application for Payment, either indicate in writing a
recommendation of payment and present the Application
to Owner or return the Application to Contractor
indicating in writing Engineer’s reasons for refusing to
recommend payment. In the latter case, Coniractor may
make the necessary corrections and resubmit the
Application.

2. Engineer’s recommendation of any payment
requested in an Application for Payment will constitute a
representation by Engineer to Owner, based on Engineer’s
observations on the Site of the executed Work as an
experienced and qualified design professional and on
Engineer's review of the Application for Payment and the
accompanying data and schedules, that to the best of
Engineer’s knowledge, information and belief:

a. the Work has progressed to the point
indicated;

b. the quality of the Work is generally in
accordance with the Contract Documents
{subject to an evaluation of the Work as a
functioning whole prior to or upon Substantial
Completion, to the results of any subsequent
fests called for in the Contract Documents, to a
final  determination of quantities and
classifications for Unit Price Work under
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Paragraph 9.07, and to any other qualifications
stated in the recommendation); and

c. the conditions precedent to Contractor’s being
entitled to such payment appear to have been
fulfilled in so far as it is Engineer’s
responsibility to observe the Work.

3. By recommending any such payment Engineer
will not thereby be deemed to have represented that:

a. inspections made to check the qualify or the
quantity of the Work as it has been performed
have been exhaustive, extended to every aspect
of the Work in progress, or involved detailed
inspections of the Work beyond the
responsibilities specifically assigned to Engineer
in the Contract Documents; or

b. that there may not be other matters or issues
between the parties that might entitle Contractor
to be paid additionally by Owner or entitle
Owner to withhold payment fo Contractor.

4, Neither Engineer’s review of Contractor’s
Work for the purposes of recommending payments nor
Engineer’s recommendation of any payment, including
final payment, will impose responsibility on Engineer:

a. to supervise, direct, or control the Work, or

b. for the means, methods, techniques,
sequences, or procedures of construction, or the
safety precautions and programs incident thereto,
or

¢. for Contractor’s failure to comply with Laws
and Regulations applicable to Coniractor’s
performance of the Work, or

d. to make any examination to ascerfain how or
for what purposes Contractor has used the
moneys paid on account of the Contract Price, or

e. to determine that title to any of the Work,
materials, or equipment has passed to Owner free
and clear of any Liens.

5. Engineer may refuse to recommend the whole
or any part of any payment if, in Engineer’s opinion, it
would be incorrect to make the representations to Owner
stated in Paragraph 14.02.B.2. Engineer may also refuse
to recommend any such payment or, because of sub-
sequently discovered evidence or the resuits of
subsequent inspections or tests, revise or revoke any such
payment recommendation previously made, to such extent
as may be necessary in Engineer’s opinion to protect
Owner from loss because:
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a, the Work is defective, or completed Work has
been damaged, requiring correction or
replacement;

b. the Contract Price has been reduced by
Change Orders;

¢. Owner has been required to correct defective
Work or complete Work in accordance with
Paragraph 13.09; or

d. Engineer has actual knowledge of the
occurrence of any of the events enumerated in
Paragraph 15.02.A.

C. Payment Becomes Due

1. Ten days afier presentation of the Application
for Payment to Owner with Engineer’s recommendation,
the amount recormmended will (subject to the provisions
of Paragraph 14.02.D) become due, and when due will be
paid by Owner to Contractor.

D. Reduction in Payment

1. Owner may refuse to make payment of the full
amount recommended by Engineer because:

a. claims have been made against Owner on
account of Contractor’s performance or
furnishing of the Work;

b. Liens have been filed in connection with the
Work, except where Contractor has delivered a
specific bond satisfactory to Owner to secure the
satisfaction and discharge of such Liens;

¢. there are other items enfitling Owner fo a
set-off against the amount recommended; or

d. Owner has actual knowledge of the occurrence
of any of the events enumerated in Paragraphs
14.02.B.5.a through 14.02.B.5.c or Paragraph
15.02.A.

2, If Owner refuses to make payment of the full
amount recommended by Engineer, Owner will give
Contractor immediate written notice (with a copy to
Engincer) stating the reasons for such action and promptly
pay Contractor any amount remaining after deduction of
the amount so withheld. Owner shall promptly pay
Contractor the amount so withheld, or any adjustment
thereto agreed to by Owner and Contractor, when
Contractor corrects to Owner’s satisfaction the reasons for
such action.
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3. If it is subsequently determined that Owner’s
refusal of payment was not justified, the amount wrong-
fully withheld shall be freated as an amount due as
determined by Paragraph 14.02.C.1.

14.03  Contractor's Warranty of Tiile

A. Contractor warrants and guarantees that title
to all Work, materials, and equipment covered by any
Application for Payment, whether incorporated in the
Project or not, will pass to Owner no later than the time of
payment free and clear of all Liens,

14.04  Substantial Completion

A. When Contractor considers the entire Work
ready for its intended use Contractor shall notify Owner
and Engineer in writing that the entire Work is
substantiafly complete (except for items specifically listed
by Confractor as incomplete) and request that Engineer
issue a certificate of Substantial Completion.

B. Promptly after Contractor’s notification,
Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of
completion. If Engineer does not consider the Work sub-
stantially complete, Engineer will notify Contractor in
writing giving the reasons therefor.

C. If Engineer considers the Work substantially
complete, Engineer will deliver to Owner a tentative
certificate of Substantial Completion which shall fix the
date of Substantial Completion. There shall be attached to
the certificate a tentative list of items to be completed or
corrected before final payment. Owner shall have seven
days after receipt of the fentative certificate during which
to make written objection to Engineer as to any provisions
of the certificate or aftached list. If, after considering such
objections, Engineer concludes that the Work is not
substantially complete, Engineer will within 14 days after
submission of the tentative certificate to Owner nofify
Contractor in writing, stating the reasons therefor, If, after
consideration of Owner’s objections, Engineer considers
the Work substantially complete, Engineer will within
said 14 days execute and deliver to Owner and Contractor
a definitive certificate of Substantial Completion (with a
revised fentative list of items to be completed or
corrected) reflecting such changes from the tentative
certificate as Engineer believes justified after considera-
tion of any objections from Owner.,

D. At the time of delivery of the tentative
certificate of Substantial Completion, Engineer will
deliver to Owner and Contractor a written recommenda-
tion as to division of responsibilities pending final pay-
ment between Owner and Contractor with respect to
security, operation, safety, and protection of the Work,
maintenance, heat, utilities, insurance, and warranties and
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guarantees. Unless Owner and Confractor agree otherwise
in writing and so inform Engineer in writing prior to
Engineer’s issuing the definitive certificate of Substantial
Completion, Engineer’s aforesaid recommendation will
be binding on Owner and Contractor until final payment.

E. Owner shall have the right to exclude
Confractor from the Site after the date of Substantial
Completion subject to allowing Confractor reasonable
access 1o complete or correct items on the tentative list.

14.05  Partial Utilization

A. Prior to Substantial Completion of all the
Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been
identified in the Contract Documents, or which Owner,
Engineer, and Contractor agree constitufes a separately
functioning and usable part of the Work that can be used
by Owner for its intended purpose without significant
interference  with Contractor’s performance of the
remainder of the Work, subject to the following
conditions.

1. Owner at any time may request Confractor in
writing to permit Owner to use or occupy any such part of
the Work which Owner believes to be ready for its
intended use and substantially complete, If and when
Contractor agrees that such part of the Work is
substantially complete, Contractor will certify to Owner
and Engineer that such part of the Work is substantially
complete and request Engineer to issue a certificate of
Substantial Completion for that part of the Work,

2. Contractor at any time may notify Owner and
Engineer in writing that Contractor considers any such
part of the Work ready for its intended use and
substantially complete and request Engineer fo issue a
certificate of Substantial Completion for that part of the
Work.

3. Within a reasonable time after either such
request, Owner, Confractor, and Engineer shall make an
inspection of that part of the Work fo determine its status
of completion, If Engineer does not consider that part of
the Work to be substantially complete, Engineer will
notify Owner and Contractor in writing giving the reasons
therefor. If Engineer considers that part of the Work to be
substantially complete, the provisions of Paragraph 14.04
will apply with respect to certification of Substantial
Completion of that part of the Work and the division of
responsibility in respect thereof and access thereto.

4. No use or occupancy or separate operation of
part of the Work may oceur prior to compliance with the
requirements of Paragraph 5.10 regarding property
insurance.
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14.06  Final Inspection

A. Upon written notice from Contractor that the
entire Work or an agreed portion thereof is complete,
Engineer will promptly make a final inspection with
Owner and Contractor and will notify Contractor in
writing of all particulars in which this inspection reveals
that the Work is incomplete or defective. Contractor shall
immediately take such measures as are necessary to
complete such Work or remedy such deficiencies.

14.07  Final Payment
A. Application for Payment

1. After Contractor has, in the opinion of
Engineer, satisfactorily completed all corrections
identified during the final inspection and has delivered, in
accordance with the Contract Documents, all maintenance
and operating instructions, schedules, guarantees, bonds,
certificates or other evidence of insurance certificates of
inspection, marked-up record documents {as provided in
Paragraph 6.12), and other documents, Contractor may
make application for final payment following the
procedure for progress payments.

2. The final Application for Payment shall be
accompanied (except as previously delivered) by:

a. all documentation called for in the Confract
Documents, including but not limited to the
evidence of insurance required by Paragraph
5.04B.7;

b. consent of the surety, if any, to final payment;

c. a list of all Claims against Owner that
Contractor believes are unsettled; and

d. complete and legally effective releases or
waivers (satisfactory to Owner) of all Lien rights
arising out of or Liens filed in connection with
the Work.

3. In Heu of the releases or waivers of Liens
specified in Paragraph 14.07.A.2 and as approved by
Owner, Contractor may furnish receipts or releases in full
and an affidavit of Contractor that: (i) the releases and
receipts include all labor, services, material, and equip-
ment for which a Lien could be filed; and (ii) all payrolls,
material and equipment bills, and other indebtedness
connected with the Work for which Owner or Owner's
property might in any way be responsible have been paid
or otherwise satisfied. If any Subcontractor or Supplier
fails to furnish such a release or receipt in full, Confractor
may fumish a bond or other collateral satisfactory to
Omer to indemnify Owner against any Lien.
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B. Engineer’s Review of Application and
Acceptance

1. If, on the basis of Engineer’s observation of
the Work during construction and final inspection, and
Engineer’s review of the final Application for Payment
and accompanying documentation as required by the
Contract Documents, Engineer is satisfied that the Work
has been completed and Contractor’s other obligations
under the Contract Documents have been fulfilled,
Engineer will, within ten days after receipt of the final
Application for Payment, indicate in writing Engineer’s
recommendation of payment and present the Application
for Payment to Owner for payment. At the same time
Engineer will also give written notice to Owner and
Contractor that the Work is acceptable subject to the
provisions of Paragraph 14.09, Otherwise, Engineer will
retum the Application for Payment to Contractor,
indicating in writing the reasons for refusing fo
recommend final payment, in which case Contractor shall
make the necessary corrections and resubmit the
Application for Payment.

C. Payment Becomes Due

1. Thirty days afier the presentation to Owner of
the Application for Payment and accompanying
documentation, the amount recommended by Engineer,
less any sum Owner is entitled fo set off against
Engineer’s recommendation, including but not limited to
liquidated damages, will become due and , will be paid by
Owner to Contractor.

14.08  Final Completion Delayed

A, If, through no fault of Contractor, final
completion of the Work is significantly delayed, and if
Engineer so confirms, Owner shall, upon receipt of
Contractor’s final Application for Payment (for Work
fully completed and accepted) and recommendation of
Engineer, and without terminating the Confract, make
payment of the balance due for that portion of the Work
fully completed and accepied. If the remaining balance to
be held by Owner for Work not fully completed or
corrected is less than the retainage stipulated in the
Agreement, and if bonds have been furnished as required
in Paragraph 5.01, the written consent of the surety to the
paymen{ of the balance due for that portion of the Work
fully completed and accepted shall be submitted by
Contractor to Engineer with the Application for such
payment. Such payment shall be made under the terms
and conditions governing final payment, except that it
shall not constitute a waiver of Claims.

1409  Waiver of Claims
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A. The making and acceptance of final payment
will constitute:

1. a waiver of all Claims by Owner against
Contractor, except Claims arising from unsettled Liens,
from defective Work appearing after final inspection
pursuant to Paragraph 14.06, from failure to comply with
the Contract Documents or the terms of any special
guarantees specified therein, or from Coniractor’s
continuing obligations under the Confract Documents;
and

2. a waiver of all Claims by Coniractor against
Owner other than those previously made in accordance
with the requirements herein and expressly acknowledged
by Owner in writing as still unsettied.

ARTICLE 15 - SUSPENSION OF WORK AND
TERMINATION

15.01  Owner May Suspend Work

A. At any time and without cause, Owner may
suspend the Work or any portion thereof for a pericd of
not more than 9% consecutive days by notice in writing to
Contractor and Engineer which will fix the date on which
Work will be resumed. Contractor shall resume the Work
on the date so fixed. Contractor shall be granted an
adjustment in the Contract Price or an extension of the
Contract Times, or both, directly attributable to any such
suspension if Contractor makes a Claim therefor as
provided in Paragraph 10.05.

15.02  Owner May Terminate for Cause

A. The occurrence of any one or more of the
following events will justify termination for cause:

1. Contractor’s persistent failure to perform the
Work in accordance with the Contract Documents
(including, but not limited to, failure to supply sufficient
skilled workers or suitable materials or equipment or
failure to adhere to the Progress Schedule established
under Paragraph 2.07 as adjusted from time to time
pursuant to Paragraph 6.04);

2. Contractor’s disregard of Laws or Regulations
of any public body having jurisdiction;

3. Contractor’s disregard of the authority of
Engineer; or

4. Contractor’s violation in any substantial way
of any provisions of the Contract Documents.

5024721

B. If one or more of the events identified in
Paragraph 15.02.A occur, Owner may, after giving
Contractor {and surety ) seven days written notice of its
intent to terminate the services of Contractor:

1. exclude Contractor from the Site, and take
possession of the Work and of all Confractor’s tools,
appliances, construction equipment, and machinery af the
Site, and use the same to the full extent they could be
used by Contractor (without liabilify to Contractor for
trespass or conversion),

2. incorporate in the Work all materials and
equipment stored at the Site or for which Owner has paid
Conftractor but which are stored elsewhere, and

3. complete the Work as Owner may deem
expedient.

C. If Owner proceeds as provided in Paragraph
15.02.B, Contractor shall not be entitled to receive any
further payment until the Work is completed. If the
unpaid balance of the Contract Price exceeds all claims,
costs, losses, and damages (including but not limited to all
fees and charges of engincers, architects, attorneys, and
other professionals and all court or arbitration or other
dispute resolution costs) sustained by Owner arising out
of or refating fo completing the Work, such excess will be
paid fo Contractor. If such claims, costs, losses, and
damages exceed such unpaid balance, Contractor shall
pay the difference to Owner. Such claims, costs, losses,
and damages incurred by Owner will be reviewed by
Engincer as to their reasonableness and, when so
approved by Engineer, incorporated in a Change Order.
When exercising any rights or remedies under this
Paragraph Owner shall not be required to obtain the
lowest price for the Work performed.

D. Notwithstanding Paragraphs 15.02.B and
15.02.C, Contractor’s services will not be terminated if
Contractor begins within seven days of receipt of notice
of intent to terminate to correct its failure to perform and
proceeds diligently to cure such failure within no more
than 30 days of receipt of said nofice.

E. Where Contractor’s services have been so
terminated by Owner, the termination will not affect any
rights or remedies of Owner against Corntractor then
existing or which may thereafter accrue. Any retention or
payment of moneys due Contractor by Owner will not
release Contractor from liahility.

F. If and to the extent that Confractor has
provided a performance bond under the provisions of
Paragraph 5.01.A, the termination procedures of that bond
shall supersede the provisions of Paragraphs 15.02.B, and
15.02.C.
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15.03  Owner May Terminate For Convenience

A. Upon seven days written notice fo Contractor
and Engineer, Owner may, without cause and without
prejudice to any other right or remedy of Owner,
terminate the Contract. In such case, Contractor shall be
paid for (without duplication of any items}:

1. completed and acceptable Work executed in
accordance with the Confract Documents prior to the
effective date of termination, including fair and
reasonable sums for overhead and profit on such Work;

2. expenses sustained prior to the effective date
of termination in performing services and fumishing
labor, materials, or equipment as required by the Contract
PDocuments in connection with uncompleted Work, plus
fair and reasonable sums for overhead and profit on such
expenses;

3. all claims, costs, losses, and damages
(including but not limited to all fees and charges of
engineers, archifects, attorneys, and ofher professionals
and all court or arbitration or other dispute resolution
costs) incurred in settlement of terminated contracts with
Subcontractors, Suppliers, and others; and

4. reasonable expenses directly attributable to
termination.

B. Contractor shall not be paid on account of loss
of anticipated profits or revenue or other economic loss
arising out of or resulting from such termination.

15.04  Contractor May Siop Work or Terminate

A. If, through no act or fault of Contractor, (i)
the Work is suspended for more than 90 consecutive days
by Owner or under an order of court or other public
authority, or (ii) Engineer fails to act on any Application
for Payment within 30 days after it is submitted, or (i)
Owner fails for 30 days to pay Contractor any sum finally
determined to be due, then Contractor may, upon seven
days written notice to Owner and Engineer, and provided
Owner or Engineer do not remedy such suspension or
failure within that time, terminate the Confract and
recover from Owner payment on the same ferms as
provided in Paragraph 15.03.

B. In lieu of terminating the Contract and
without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment
within 30 days after it is submitted, or Owner has failed
for 30 days to pay Contractor any sum finally determtined
to be due, Contractor may, seven days after written notice
to Owner and Engineer, stop the Work until payment is
made of all such amounts due Contractor, including
interest thereon. The provisions of this Paragraph 15.04
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are not intended to preclude Contractor from making a
Claim under Paragraph 10.05 for an adjustment in
Contract Price or Contract Times or otherwise for
expenses or damage directly atiributable to Contractor’s
stopping the Work as permitted by this Paragraph.

ARTICLE 16 - DISPUTE RESOLUTION

16.01  Methods and Procedures

A. Either Owner or Confractor may request
mediation of any Claim submitted to Engineer for a
decision under Paragraph 10.05 before such decision
becomes final and binding. The mediation will be
governed by the Construction Industry Mediation Rules
of the American Arbitration Association in effect as of the
Effective Date of the Agreement. The request for
mediation shall be submitted in writing to the American
Arbitration Association and the other party to the
Contract. Timely submission of the request shall stay the
effect of Paragraph 10.05.E.

B. Owner and Contractor shall participate in the
mediation process in good faith. The process shall be
concluded within 60 days of filing of the request. The
date of termination of the mediation shall be determined
by application of the mediation rules referenced above.

C. If the Claim is not resolved by mediation,
Engineer’s action under Paragraph 10.05.C or a denial
pursuant (o Paragraphs 10.05.C.3 or 10.05.D shall become
final and binding 30 days after termination of the
mediation unless, within that time period, Owner or
Contractor:

1. elects in writing to invoke any dispute
resolution process provided for in the Supplementary
Conditions, or

2, agrees with the other party to submif the
Claim to another dispute resolution process, or

3. gives writien notice to the other party of their

intent to submit the Claim to a court of competent
jurisdiction.

ARTICLE 17 - MISCELLANEOQUS

17.01  Giving Notice

A. Whenever any provision of the Confract
Documents requires the giving of wiitten notice, it will be
deemed to have been validly given if:
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1. delivered in person to the individual or fo a
member of the firm or to an officer of the corporation for
whom it is intended, or

2. delivered at or sent by registered or certified
mail, postage prepaid, to the last business address known
to the giver of the notice.

17.02  Computation of Times

A. When any period of time is referred to in the
Contract Documents by days, it will be computed to
exclude the first and include the last day of such period. If
the last day of any such period falls on a Saturday or
Sunday or on a day made a legal holiday by the law of the
applicable jurisdiction, such day will be omitted from the
computation,

17.03  Cumulative Remedies

A. The duties and obligations imposed by these
General Conditions and the rights and remedies available
hereunder to the parties hereto are in addition to, and are
not to be construed in any way as a limitation of, any
rights and remedies available to any or all of them which
are otherwise imposed or available by Laws or
Regulations, by special warranty or guarantee, or by other
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provisions of the Contract Documents. The provisions of
this Paragraph will be as effective as if repeated
specifically in the Contract Documents in connection with
each particular duty, obligation, right, and remedy to
which they apply.

17.04  Survival of Obligations

A. Al representations, indemnifications,
warranties, and guarantees made in, required by, or given
in accordance with the Conitract Documents, as well as all
continuing  obligations indicated in the Contract
Documents, will survive final payment, completion, and
acceptance of the Work or termination or completion of
the Contract or termination of the services of Contractor.

17.05  Controlling Law

A. This Contract is to be governed by the law of
the stae in which the Project is located,

17.06  Headings
A. Aricle and paragraph headings are inserted for

convenience only and do not constitute parts of these
General Conditions.
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ATTACHMENT A
CITY OF KEY WEST

Certification of Construction Compliance with Specifications and Plans

Project Number

PO Number

Project Name

Prime Contractor for the above referenced contract hereby verifies based on personnel
knowledge or reasonable investigation and good faith belief, all Quality Control functions and
Quality Control sampling and test results are in substantial compliance with the pertinent
specification requirements for this project The represents work completed between

and . Exceptions are listed

below.

(add addition sheets as required)
Item No.

Exception:

A false statement or omission made in connection with this certification is sufficient cause for
suspension, revocation, or denial of qualification to bid, and a determination of non-
responsibility, and may subject the person and /or entity making the false statement to any civil
and criminal penalties available pursuant to applicable State and Federal Law.

Contractor: Date:

State of Florida
County of:

Sworn to and subscribed before me this day

of ,

By,
{print name of person signing certification)

Notary Public

Commission Expires
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Company Enrollment Form

RAPIDGate Company Enroliment Form

Thank you for enroliing in the RAPIDGate® Program. Please follow these instructions:
1. Complete the Enrollment Information {Part A).
2. Carefully read and sign the RAPIDGate User Agreement; Companies (Part B).
3. Fax the entire form fo 503-824-5320, attention RAPIDGate Customer Service,
4. |If you have any questions, please call 1-877-RAPIDGate (1-877-727-4342).

Part A: Enrollment Information

The following information is required and must be completed by an authorized
representative of your company.

At which installation Is your company enrolling? NAVAL AIR STATION, KEY
WEST, FL

Does your company require 24x7 access to the installation? ] Yes [ | No

Are you enrolled in the RAPIDGate Program at another installation? [ ] Yes [ [ No

If yes, list the installation(s) at which you are enrolled:

Your Company Information

Company Name:

Websife Address:

Phone: Fax:

Billing Address:

City: State: Zip Code:

Country:

Tenant Sponsor Information (This is a government agent at the instafiation
that can verify your company's legitimate business).
Sponsor Organization (i.e. Commissary, Security Office, Hospital, AAFES):

Sponsor’'s Name:

Sponsor’s Title:

Sponsor’'s Email:

Sponsor’'s Phone:

Contract No.: Expiration Date:

A ~ .
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Billing Information

Company Enrollment Fee*: $199 Employee Registration Fee*: $159

*The fees to enroli in Multi-Facility is at a discounted rate. Contact RAPIDGate
Customer Service at 1-877-727-4342 to find out about the rates. Eid Passport, Inc.
reserves the right to change the RAP/DGate Program fees at iis sole discretion.

Payment Method (Please Select): Visa[] MasterCard [] Discover[J AMEXQO
Check?* [7] Electronic Check* (Fill out bottom of page 3.) [J

If Credit Card: Cardholder's Name:

Credif Card Number:

Security Code {3 or 4 digits):

Credit Card Expiration: Month: Year:

Credit Card Holder’s Billing Address:

City: State: Zip Code:

Expected Number of Employee Registrations:

Please list the names of authorized participating employees names here only if
you want the registration fees billed to the form of payment selected above. Do not
list the employees’ personal information. Attach an additional page for more than 10
authorized employees.

SEE ATTACHED LIST

@ [N |o o & |w e |

©

10,

Please initial the appropriate box:

] authorize payment to enroll my company and to register the number of
employees with the form of payment cited above.

| authorize payment to enroll my company with the form of payment listed above.

* Checks should be made payable to Eid Passport, Inc. Please mail to:
Eid Passport, Inc.
10450 SW Nimbus Avenue, Bldg R-A
Portland, OR 97223
Attention: Accounts Receivable
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Representative from Your Company in Charge of RAPIDGate
Administration (“RAPIDGate Company Administrator”)

Name: Email:
Title:
Phone: Fax:

Individual Enrolling Company Check here [_| if this individual can be a
second point of contact for the RAPIDGate Program. (This person will have the same
authorities as the parson listed above).

Name: Email;
Title:
Phone; Fax:

Electronic Check Authorization (Only applicable if you are paying by
electronic check).

Name as appears on Check:

Account Number:

Routing Number:

Check Number:

Authorized Debit Amount:

Signature Date

I acknowledge that the origination of ACH transactions to my account must comply with
the provisions of U.S. law. | agree to notify merchant in writing of any changes in my
account information or termination of this authorization 15 days prior to the due date of
the charges. [ understand that cancellations must be made in writing and [ will not
dispute merchant debiting my checking/savings account, so long as the amount
corresponds to the terms indicated in this contract.

The RAPIDGate Program contains products and services subjact fo U.S. Patent No. 6,779,721,

L4 d“’ The RAPIDGate Program is provided by Eid Passport, Inc.
-1005-02 RAPIDGate Company Enroliment Form
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Eid Passport and RAPIDGate are trademarks of Eid Passport, Inc.

B. RAPIDGate USER AGREEMENT: COMPANIES

Terms and Conditions of Your Company’s Enroliment, and Renewal of Enrollment,
in Eid Passport, Inc.’s RAPIDGate® Program.

Please carefully read the following terms and conditions of this RAP/DGate User Agreement ("Agreement”). It is a legally
binding contract and affects your company's legal rights.

By signing this Agreement below, and in consideration of the mutual covenants, terms and conditions described in this
Agreement, you (1) certify that you have the autherty to bind your company to the ferms and conditions of this
Agreement; (2) accept, on behalf of your company, the terms and conditions of this Agreement; and (3) agree, on behalf
of your company, to be bound by the terms and condifiens of this Agreement.

Eid Passport, Inc. (“Eid Passport”) enters into this Agreement with your company on behalf of itself and on behalf of its
related companies, subsidiaries, affillates and successors.

1. Definitions
For purposes of this Agreement, the following definitions apply:
#Applicant” is an individual who has registered to become an authorized RAPIDGate badgeholder.

#Authorized RAPIDGate badgeholder” is an individual who has passed a RAP/DGate background screening, meets all
other RAPIDGate program eligibility requirements, and has been issued a RAPIDGate badge, thereby entitling the
individual to the RAFIDGate program access privileges at parficipaling facililies.

“Background screening” and “background screenings” refer fo a process by which RAP/DGate applicants and
authorized RAPIDGate badgeholders consent to ongoing review of certain information relating to thelr background, to
deiermine whether they meet the RARIDGate programy’s eligibility requirements.

“Company” refers io the company, department or entity that enrolls in the RAPIDGate program.

“Enroll” is the procedure by which a company seeks and obtalns authorization for its employees to register for the
RAPIDGate program.

“Faii” refers to a background screening result by which an individual is determined to NOT meet the RAP/DGate
background screening criteria, and which disqualifies the individual from being an authorized RAPIDGate badgeholder.

“Participating facility” is any military or olher governmental base, installation, depariment, organization, building, unit,
site or other location that offers RAPIDGate access privileges to authorized RAPIDGate badgeholders.

“Pass” refers to a background screening result by which an individual is determined to meet the RAPIDGale background
screening criteria, and which qualifies the individual to be an authorized RAPIDGate badgeholder if the individual meets
all RAPIDGate progeam eligibility requirements.

"RAPIDGate badge” is a credential that is issued fo authorized RAP/DGate badgeholders. Depending upon the
participating facility, the RAPIDGate badge may be issued elther by Eid Passport or by the United States government, and
may contain Radio Frequency Identification (“RFID") or other identifying fechnology.

“RAPIDGate Company Administrator” Is an employee of a company that is enrolled in the RAPIDGate program, whom
the company assigns to be in charge of the company’s internal RAP/DGate administration.

“Register” is the procedure by which an applicant initiates the process to become an authorized RAPIDGale
badgeholder.

2. RAPIDGate Program Introduction

Welcome to Eid Passport's RAPIDGate program! The RAP/DGate program has been developed to enhance access
security at participating Unfted States military and other government faclliies. It also is designed fo improve on-site
access for eligible companies and their employees who conduct official business on such facilities on a recurring basis.

The enroliment process is simple. First, your company must receive approval from a pariicipating facility to enroll in the
RAPIDGate program. Next, your company completes all required enroliment documentation and pays the RAPIDGate
errollment fee. Eid Passport then validates your company’s eligibility to enrell in the RAPIDGate program. Upon
enrollment, your company provides RAP/DGate Customer Service with & list of approved employees and pays for their
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RAPIDGate registrations. Those employees may then register for the RAPIDGate program al the RAPIDGale
Registration Station located at the participating facility(tes) for which your company is enrolled.

Eid Passport will carefully screen each individual who regisiers for the RAPIDGate program. As part of the registration
process, each applicant must pass a confidential RAPIDGate background screening. Each applicant who passes the
background screening and who meats all other RAPIDGate program efigibility requirements will be issued a RAPIDGaie
badge to wear for enfrance onto parficipating faciliies. The RAPIDGale badge is part of an integrated sofution that iets
tha participating facility know that the individual is an authorized RAP/DGate badgeholder who meets the RAPIDGate
program eligibility requirements for access to the facility. Depending upoen the participating faciiity, the RAPIDGate badge
may contain RFID or other identifying technology fo record when the RAP/DGate badgeholder arrives at and departs a
participating facility, and to frack the RAPIDGate badgehoider’s whereabouts while on-site af the participating faciiity.

Your company’s RAPIDGate enrollment, and its authorized RAPIDGate badgeholders” access privileges, are valid for a
set period of time as determined by the participating facility, provided that your company and its autherized RAPIDGate
badgeholders continue to meet the RAPIDGate program eligibility requirements at all imes. Eid Passport may conduct
periodic background screenings of your company’s autherized RAP/DGate badgeholders on a regular basis, to verify their
continued eligibility. Renewals in the RAPIDGate program are subject ic your company's, and iis authorized RAPIDGate
badgeholders’, continued eligibility.

Some pariicipating facilities maintain the RAPIDGate program as an optional service. Such faciliffes do not require
companies or their employees to join the RAPIDGate program; employees who are not authorized RAPIDGale
badgeholders continue fo have access privileges to the participafing facility pursuant 1o the facility's usual eniry
requirements and procedures. Al other participafing facllities, employees will not be allowed to enler the parlicipating
facitity unless they are authorized RAPIDGate badgeholders. Please check with RAPIDGale Customer Service or the
participating facility for details.

3. The RAPIDGate Program Is NOT a Pre-Employment or Empioyee Screening Service

The RAPIDGate program Is not a pre-employment or employee screening service, Eld Passport conducts background
screenings of your company’s employees solely for the purpose of determining their eligibility to be authorized
RAPIDGate badgeholders, Your company may not use the RAPIDGate program, including the RAPIDGate background
screenings, for pre-employment or employment-related purposes.

BY SIGNING THIS AGREEMENT BELOW, YOU AGREE, ON BEHALF OF YOUR COMPANY, THAT YOUR
COMPANY WILL NOT USE THE RAP/DGate PROGRAM, INCLUDING THE RAPIDGate BACKGROUND
SCREENINGS, FOR ANY PRE-EMPLOYMENT OR EMPLOYMENT-RELATED PURPOSES. YOU FURTHER AGREE,
ON BEHALF OF YOUR COMPANY, THAT YOUR COMPANY WilLL DEFEND, INDEMNIFY AND ROLD HARMLESS
EID PASSPORT, iTS RELATED COMPANIES, OFFICERS, DIRECTCRS, EMPLOYEES, AGENTS, SUBSIDIARIES OR
AFFILIATES, AND ANY AGENCY OF THE UNITED STATES GOVERNMENT, FOR AND OF ANY CLAIMS,
DEMANDS, OR CAUSES OF ACTION MADE AGAINST EID PASSPORT OR ANY AGENCY OF THE UNITED STATES
GOVERNMENT ARISING FRCM ANY PRE-EMPLOYMENT OR EMPLOYMENT-RELATED ACTION TAKEN BY YOUR
COMPANY AGAINST ANY INDIVIDUAL, RELATING IN ANY WAY TO OR ARISING IN ANY WAY FROM THE

RAPIDGate PROGRAM.
4. Confidentlal Background Screenings (Required)

Eid Passport takes seriously its commitment to security. Thal is why Eid Passport restricis its RAPIDGate program io
companies and their employees who, at all times, meet all RAPIDGate program eligibllity requirements including the
RAPIDGate background screening criteria established for participating facilifies.

To register for the RAPIDGate program and to become an authorized RAPIDGate badgeholder, your company’s
employees must consent to undergo, and must pass, a background sctréening to verify their eligibiiity. Additional
background screenings may be conducled on authorized RAP/DGate badgeholders at any time or times, to verify their
continued eligibility. By registering with the RAPIDGate pregram, the employees consent to such background screenings.

Background screenings will be conducted on individuals under circumstances that may include but are not limited 1o the
following:

When they first register for the RAPIDGate program

Pericdically and at any fime or times while they are authorized RAP/IDGate badgehclders

When your company renews its employees’ RAPIDGate badges

At any time upen request by the participating facility(ies) for which the employees are authorized RAPIDGale

badgeholders
+ At any tims upon request by any governmenfal department or agency that issues RAPDGate badges (see

Section 5, below)
*« Al any time, in Eid Passport's sole discrefion, to verify that authorized RAPIDGate badgsholders meet the

RAPIDGate program's eligibifity requirements

* & & @

ANY EMPLOYEE WHO DOES NOT CONSENT TO UNDERGO THE RAPIDGate BACKGROUND SCREENINGS, IS
INELIGIBLE TO BE AN AUTHORIZED RAPIDGate BADGEHOLDER.
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Eid Passport contracts with one or more third-party background screening providers to conduct RAPIDGate background
screenings. The data obtained during the registration process and/or through the background screenings may vary by
participating facility and may include any or all of the following:

Individual Information:

Name

Social Security Number

Company-issued Employee Ideniification Number
individual pholo

Date of birth

Fingerprints

Address

Phene number

Social Security Number verification

Felony and misdemeancer convictions
Outstanding warrants

Sexual offender convictions

Tereorist or OFAC watch lists

Driver's license (including all information and images stored on the license}

® & & % ¥ " " " " 8"

Public records may be used in the background screening repoerts, such as civil andfor criminal records. Your company’s
employees have the right to dispute the information on the report and 1o request additional disclosures provided under
section 606(b) of the Fair Credit Reporting Act "FCRA", and a written summary of the employee's rights pursuant 1o
section 609(c) of the FCRA.

If any background screenings produces a “fail” result, Eid Passport and/or ifs third-party background screening providers
will so nofify the affected employee. Eld Passport also may nofify your company, and possibly also the parficipaling
facility(ies), of the employee's “fail” result, In the event of a “fail” resuft, the employee, and only the empioyee, will be
provided with a copy of his or her background screening repert. The employee will be afforded an opportunity to dispute
the information in it. If the employee does not timely dispute the background screening results or, if the employee does 50
but is unsuccessfud in changing the results, the employee will not qualify to be an authorized RAPIDGate badgeholder.
Your company, and possibly also the participating facility(les) and/or other agency of the United States government, wili
be so notified.

Eid Passport and/or its third-parly background screening providers will NOT provide your company with a copy of the
background screening reports or disclose fo your company the contents of the background screening reports. Eid
Passport may provide the participating facility(ies) and/or other United States government agency with the name and/or
other identifying information of your company's employees who are authorized RAPIDGate badgeholders. In addition,
depending upon the type of RAPIDGate badge that s issued to your company’s autherized RAPIDGate badgeholders
{see Section 5, below), Eid Passport aiso may provide your company, andfor the participating facility(ies} and/or other
agency of the United Siafes government, with records of the authorized RAPIDGate badgeholders’ arrival and depariure
history, and/or records of their whereabouts, at the pardicipating facility(ies).

YOU HEREBY AUTHORIZE EID PASSPORT AND/OR ITS THIRD-PARTY BACKGROUND SCREENING
PROVIDER(S) TO RETAIN YOUR COMPANY’S EMPLOYEES’ DATA, AND ANY UPDATES TO THAT DATA, FOR A
COMMERCIALLY REASONABLE PERIOD OF TIME. EID PASSPORT AND ITS THIRD-PARTY BACKGROUND
SCREENING PROVIDERS ARE COMMITTED TO MAINTAINING THIS DATA IN THE STRICTEST OF CONFIDENCE,
AND FOLLOW STRINGENT FAIR INFORMATION PRACTICES IN ACCORDANCE WITH THE FCRA AND OTHER
APPLICABLE LAWS AND REGULATIONS,

5. Rights and Obligations of Enrolled Companlies and Authorized RAP!DGate Badgeholders

+  RAPIDGate badge, The RAPIDGate hadge is for the sole and exclusive use of the authorized RAPIDGate
badgeholder. The RAPIDGate badgeholder may not share, lend or transfer his or her RAPIDGate badge 1o
anyone else.

The RAPIDGate badge by ifself does not guarantee quick access 1o, or any access to, any participating facility.
For security reasons and under applicable laws, rules and regulations, ihe pariicipating facifity always has the
final say on who may enter, and under what circumstances.

The RAPIDGate badge may be issued by Eid Passport, or it may be issued directly by the participating facility
or another agency or department of the United States government. A government-issued RAPIDGate badge
may entitle your company andfor its authorized RAPIDGate badgeholders fo cerfain government privileges or
rights, and/or impose upon your company andfor its authorized RAP/DGale badgeholders cerlain government
obligations or restrictions, in addition to but outside of and unrelated 1o the RAPIDGate program. Eid Passport
assumes no responsibilily or liability whatsoever for government content or functiens of government-issued
RAPIDGate badges.

In the event that an Eid Passpori-issued RAP/DGate badge Is lost, damaged or stolen, the authorized
RAPIDGate badgeholder must immediately notify your company. In the event that a government-issued
RAPIDGate badge is lost, damaged or stolen, the authorized RAP/DGate badgehofder must immediately notify
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the government depariment or agency that issued the RAPIDGate badge, and follow the depariment's or
agency’s instructions and procedures. In addition, if an authorized RAPIDGate badgeholder stops working for
your company, or is otherwise disqualified as an authorized RAPIDGate badgeholder, the individual must
immediately refurn the RAPIDGate badge to your company or, in the case of a government-issued RAPIDGale
badge, to the tssuing government agency.

Depending upon the facitity, the RAPIDGate badge may conlain radio frequency identification ("RFID™ or other
identifying technology. Such technology aflows Eid Passport to record when authorized RAPIDGate
badgeholders arrive at and depart the participating facility, andfor to irack the whereabouts of authorized
RAPIDGate badgeholders while they are on-site at the facility. Please check with RAPIDGate Customer
Service for details on whether the RAP/DGate badge issued fo your company's authorized RAPIDGate
badgeholders confains this technology.

e« Background screenings, At any time or times while your company's employees are authorized RAPIDGate
badgeholders, they are subject fo periodic background screenings, as often as deemed required by Fid
Passport and at its sole discretion. This is done to verify that at all times the employees continue to meet the

RAPIDGale program eligibilily requirements. (See Section 4, above.)

+  Designation of RAPIDGate Company Administrator. As part of the enroliment process, your company must
designate an employee to serve as its RARPIDGate Company Administrator. Please provide RAPIDGate
Customer Service with the name, telephone number, postal address and email address of the Vendor
Administrator, in the space provided in Part A, Enrollment Form, above.,

*  Personnel or background changes. affecting an authorized RAPIDGate badgehofder. Your company must

promptly notify RAPIDGate Customer Service of any changss in the employment or background status of its
authorized RAPIDGate badgeholders that could affect their RAPIDGate eligibility. Circumsiances giving rise 1o
this duty fo notify include but are not fimited fo an authorized RAPIDGate badgeholder's separation from
employment, change in job duties eliminating the need to conduct official business on the participating
facility(tes); felony or misdemeanor convictions; outstanding warrants; sexual offender convictions; or placement
on Terrorist or OFAC walch lists.

+  Refunds. No refunds will be made fo or on behalf of your company, or to or on behalf of any of its employees, if
an employee does not pass a RAPIDGate background screening or is disqualified as an authorized RAPIDGate
badgeholder. In such event, your company and is employees will have no remedies or other financial recourse
against Eid Passport or its related companies, officers, directors, employees, agents, subsidiaries or affiliafes,
or against any agency of the United States government.

6. RAPIDGate program renewal
a. Company renewal

RAPIDGate Customer Service will conlact your company shortly before expiration of its RAPIDGate enroliment.  If your
company wishes to renew its enrcliment, it may do so by paying the RAPIDGate enrollment renewal fee. Your company's
enrollment renewal is subject to the approval of the participating facility and to your company’s continued eligibility in alf
other respects.

b. Authorized RAFPIDGate badgeholder renewals

If your company renews its enroliment for another term, RAPIDGate will notify it of the names of its autherized
RAFIDGate badgeholders whose RAFIDGate badges are due fo expire. Your company may authorize renewal of their
RAPIDGate badges for another term, by paying their renewal fee. It may be necessary for the individuals to re-register at
the Registration Sfation at the participating facility(ies). Reneawal is contingent vpon thelr passing a RAPIDGate
background screening and in all other respects meeting the RAPIDGate program efigibility requirements. (See Section 4,
above.)

Your company is responsible for deciding which RAPIDGate badges to renew. [f an authorized RAPIDGate badgeholder
does not wish his or her RAP/DGate badge to be renewed, he or she must so nolify your company’s RAPIDGate
Company Administrator at least 45 days before expiration of the RAPIDGate badge. YOU HEREBY AGREE, ON
BEHALF OF YOUR COMPANY, THAT YOUR COMPANY WILL DEFEND, INDEMNIFY AND HOLD HARMLESS EiD
PASSPORT AND ITS RELATED COMPANIES, OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, SUBSIDIARIES
AND AFFILIATES, AND ANY AGENCY OF THE UNITED STATES GOVERNMENT, OF AND FROM ANY AND ALL
CLAIMS, DEMANDS OR CAUSES OF ACTION ARISING FROM YOUR COMPANY'S RENEWAL, OR FAILURE TO
RENEW, ANY RAP/DGate BADGE FOR ANY COMPANY EMPLOYEE.

7. Grounds for revoking RAPIDGate program enroliment and access privileges

a. Your company
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Your company’s RAPIDGate enroliment is valid for a specified term, provided that af all times it meets the RAPIDGate
program eligibility requirements. If at any time your company fails to meet any RAPIDGate program eligibifity
requirements, ifs enrollment will be subject to revocation. If at any fime your company no longer is enrolled in the
RAPIDGate program, its authorized RAPIDGate badgeholders no longer willi be eligible for the RAPIDGate program, and
their RAP/DGate badges will be deactivated.

Your company could lose its eligibility o be enrolled in the RARP/DGale program, and have ils RAP/DGate enroliment
revoked, on grounds including but not limited to:

+« The participating facility(ies) for which your company Is enrolled in the RAPIDGate program no longer
participates in the RAPIDGate program

«  The participating facility({ies), or other agency or department of the United Siates government, withdraws your
company’s authorization fo be enrolled in the RAPIDGate program

s Your company does not pay its RAPIDGate enroliment or renewal fee

+  Your company violates any term or condition of this Agreement

+  Anauthorized RAPIDGate badgeholder of your company violates any term or condition of his or her
RAPIDGate Individual User Agreement,

b. RAPIDGate badges

The RAPIDGate badges Issued to your company's employees are valid for a specified term, provided that the employees
af all times meet the RAPIDGate program eligibility requirements. If at any time an authorized RAP/DGate badgeholder
falls to meet any of the RARPIDGate program eligibility requirements, the individual will lose his or her RAPIDGate program
eligibility, and his or her RAPIDGate badge will be deactivated. Your company’s authorized RAPIDGate badgeholders
may lose their RAPIDGate program eligibility, and be subject to deactivation of their RAP/DGate badge, on grounds
including but not limited fo:

The authorized RAPIDGate badgeholder no fonger works for your company

The authorized RAP/DGate badgeholder does not pass a RAPIDGate background screening

The authorized RAPIDGate badgeholder's work functions no fenger include visiting the participating facitity(ies)

Your company requests to remove the authorized RAP/DGate badgeholder from the RAP/DGate program

Your company na longer is eligible, or otherwise ends its enroliment in, the RAPIDGate program

The facility{ies) for which your company is enrolled in the RAP/DGate program no longer participates in the

RAPIDGate program

»  The facility(ies), or other agency or department of the United States government, withdraws your company's
authorization to be enrolled in the RAPIDGate program

+« The facllity(ies), or other agency or depariment of the United States government, withdraws the individual's
authorization as a RAPIDGate badgeholder and/or requires deactivation of the individual's RAPIDGate badge

»  The authorized RAP/DGate badgeholder violates any term or condition of his or her RAPIDGate Individual
User Agreement

»  The authorized RAPIDGate badgeholder uses the RAPIDGate program to access the participating facility(ies)

for any reason other than for offictal business,

8. General Restrictlons, Limitations and Resolution of Disputes

+  This enroliment does not by itself confer on your company or its employees any rights or privileges under the
RAPIDGate program. Enrollment is subject to the approval of the participating facility(ies). In addition, your
company's enroliment Is subject to the terms and conditions set forth in this Agreement. Your company’s
employees who register for the RAPIDGate program are subject to the terms and conditions of their RAP/DGate
Individual User Agreement.

+» This enroliment does not guarantee your company's authorized RAPIDGate badgeholders access fo any
participating facility. The pariicipating facility(fes) maintains the right fo deny enfrance fo your company’s
authorized RAPIDGate badgeholders and to take any security precautions it deems necessary, including but
not limited to conducting random inspections of your company's authorized RAPIDGale badgehelders andfor
their vahicles,

*  Your company’s enroliment is valid only for the parficipating facility(fes) that have authorized your company to
enrolt in the RAP/DGate program and for which your company has enroiled.

¢« A pariicipating facility may revoke your company’s, andfor its authorized RAP/DGate badgehofders’, access
privileges under the RAPIDGate program at any time for any reason. You agree on behalf of your company
that, in such event, your company and its employees have no financial, legaf or other remedies against Eid
Passport or any of its related companies, officers, directors, employees, agents, subsidiaries or affiliates, or
agains! any agency of the United States Government.

»  Eid Passport takes pride in its background screening service but cannot guarantee the accuracy of the data
obtained. As explained in Section 4, above, your company's employees have the right {o dispute a *fail” result
of a RAPIDGate background scfeening. You agree on behalf of your company that neither your company,
nor its employees, has any remedy, in eguity or law, and will initiate no fegal action, against Eid
Passport or any of its related companies, officers, directors, employees, agents, subsidfaries or
affiliates, or against any agency of the Unifed Sfales government, arising from any dispute over the
accuracy or completeness of data derived from a RAPIDGate background screening, or arising from an
employee not passing a RAPIDGate background screening.
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»  RAPIDGate badges that are issued by the government may enfitle the authorized RAPIDGale badgeholders
and/or your company {o certain government privileges or rigifs, or impose upon them cerain government
obligations or restrictions, in addition to bul outside of and unrelated o the RAP/IDGate program. Eid Passport
assumes no responsibility or liability whatsoever for government content or functions of government-issued
RAPIDGate badges. You agree on behaif of your company that neither your company, nor its
empioyees, has any remedy, in equify or law, and will initiate no legaf action, against Eid Passport or
any of its related companies, officers, directors, employees, agents, subsidiaries or affiliates, arising
from any dispute over any government cortent or functions of government-issued RAPIDGate badges.,

s  FEid Passport contracts with one or more third parties to conduct RAPIDGate background screenings. Such
third party(ies) conform to the highest standards of care with respect to protection of personally identifiable data.
Eid Passport sfores on its own servers only limited personally identifiable information on RAPIDGate
participants. Eid Passport does not store on its servers, and maintaing no database containing, the contents of
background screenings conducted on RAPIDGate participants. Such data is stored with Eid Passport's third-
party background screening provider(s). You agree on behalf of your company that neither your company
nor its employees has any remedy, In equity or law, and will initiate no legal action, against Eid
Passport or any of its related companies, officers, directors, employees, agents, subsidiaries or
affiliiates, arising from the storage of any personally identifiable data on any employee that is nof
maintained on Eid Passport's own servers or contained in Eid Passport's own database,

+  You agree that, if your company has a dispule with Eid Passpori arising from or relating 1o the RAPIDGate
program, your company will so notify Eid Passport in writing within six months of the event or the action giving
rise to the dispute, at the address listed in Section A, Enrollment Form, above, You agree that your company
will make every effort o resolve the dispuie informally. You further agree that, in the event of a breach of this
Agreement by Eid Passport, your company’s sole and exclusive remady wili be an amount equal io your
company's envoliment fee for the year in which the breach cccurred.,

+  This Agreemeni is govemned by the laws of the State of Oregon, notwithstanding conflicts of laws principles,
You agree that any legal action brought under this Agreement must be brought in Washington County, Cregon.
The prevailing party shall be entitled to recover its/his/her legal costs and attorney’s fees.

« If any provision of this Agreement is found by a proper fegal authority to be unenforceable, that provision shall
be severed and the remainder of this Agreement shall continue in full force and effect.

This Agreement constitutes the eniire agreement between your company and Eid Passport with respect io the
RAPIDGate program, This Agreement supersedes any proposal or any prior or contemporaneous writings or other
agreement, orat or written, and any other communications or representations between your company and Eid Passport
relating {o the RAPIDGate program.

| hereby (1) cerlify that [ have the authority to bind my company to the terms and conditions of this Agreement; (2) accept,
on behalf of my company, the terms and conditions of this Agreement; and {3) agree, on behalf of my company, fo ba
bound by the terms and conditions of this Agreement.

31 Jan 2012
Name (Signed} Date
Name {Printed)
Title

Name of company on whose behalf i'ndlvidua] is signing

®2005-7, Eid Passport, Inc,

¢ B® The RAPIDGale Program is provided by Eid Passport, Inc.
i The RAPIDGate Program contains products and services subject to U.S. Patent No. 6,779,721,
Eid Passport and RAPIDGate are trademarks of Eid Passport, Inc.
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