EMPLOYMENT AGREEMENT

THIS AGREEMENT is entered into on November 8, 2008 by and between the City of Key West, Florida, a
local governmental agency operating under the taws of the State of Florida and the Charter of the City of Key West,
Florida, ("City”), whose main business address is 525 Angela Street, Key West, Florida 33040, and SHAWN D.
SMITH, an attorney licensed to practice law in the State of Florida, {“Attorney"), whose residence address is 13 Blue
Water Drive, Key West, Florida 33040; and City and Attorney hereby agree as follows: -

1. Recitals. The following recitals are an integral part of this Agreement and have been accepted as true by the
parties and are part of the inducement for each party to execute this Agreement.

A. City desires to employ an attorney licensed to practice law in the State of Florida to be the attorney for the
City of Key West (the "City Attorney”),

B. City has determined that it is in the best interests of the citizens of the City of Key West that the City
Attorney wilt be a full-time employee of the City.

C. After an exiensive selection process, the City voted to hire Shawn D. Smith as City Attorney at a duly
noticed pubiic meeting on October 24, 2008.

2. Employment. Attorney is hereby employed by City as City Attorney.

3. Full Time Employment and Customary Benefits. City and Attorney agree that the position of City Attorney witt
be a full-time position. The parties recognize the hours worked by Attorney will necessarily require time outside typical
office hours. Attorney will dedicate an average of at least forty (40) hours per week to the duties specified herein.
Attorney shall receive all benefits typically accruing to employees of the City, including but not limited to the
entitiement to annual and sick leave, parking privileges, health, dental, vision and prescription drug coverage.

4. Sole Client. In partial consideration for the agreements to be performed by the City for the benefit of Attorney as
contained elsewhere in this Agreement, Attorney agrees that he will not provide legal services, whether for a fee or
pro bono, for any other person or entity without the express written approval of the City. it is the general intent of this
section that Attorney will have no other private or public clients. Notwithstanding the foregoing, City recognizes that
the Attorney currently has a large private practice that will have to be wound down to comply with the terms of this
agreement. Accordingly, City and Attorney agree that Attorney shall immediately upon the execution of this
agreement, with due diligence and best efforts, endeavor to close that private practice. Attorney will not engage any
new clients upon execution of this agreement. Unless otherwise agreed as provided herein, Attorney's private
practice will be closed within six months of the execution of this agreement. City further recognizes that during the
term of this agreement, Attorney may receive compensation for services performed prior to the execution of this
agreement and during the wind down period specified above.

5. Term of Agreement; Termination; Cancellation.

A. Normal Term. The normal term of this Agreement will be for a period of forty-eight (48) calendar months,
commencing at 9:00 A.M. on the 22™ day of December 2006 and ending at 5:00 P.M. on the 21* day of December
2010. However, City and Attorney agree that there will also be a “transition term” under this agreement, as specified
in subparagraph B below, which is not included as part of the “normal term” of this agreement.

B. Transition Term. It is recognized between City and Attorney that it is in the best interests of the parties
and the citizens of the City of Key West that a transition period between the current City Attorney and the City
Attorney described herein occur. Accordingly, notwithstanding any other provision of this Agreement, Attorney and
City further agree as follows:

1. Immediately upon execution of this Agreement and until commencement of the Normal Termn
specified above, Attorney will devote at least ten hours per week to working with the current City Attorney and City
staff to ensure a smooth transition between attorneys. Such time shall include but not be limited to attendance at
various Board and Commission meetings, review of case files and meetings with key City staff on relevant issues.

2. Attorney shall be compensated at an hourly rate of SEVENTY-NINE DOLLARS ($79.00) per hour
for work performed during the transition term and until such time as the commencement of the Normal Term of
employment specified in paragraph 5A above.
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3. During this transition term it is recognized that Attorney is an independent contractor and not a City
employee. According, attorney shall not be entitled to any benefits or other remuneration until the commencement of
the “Normal Term" specified above. The current City Attorney shall verify the hours expended by Attorney and
payment shall be made lo Attorney upon submission of an invoice in accordance with City's standard payment
process.

C. Extension of Term. This Agreement will automatically renew for successive periods of one year unless
either the City or Attormey gives the other written notice of its or his intent to modify or terminate the Agreement. Such
written notice will be given not less than one hundred twenty (120) days prior to the expiration of any then exiting term
of this Agreement. For a renewal term year, the base salary will be increased in the same manner as the yearly
increases specified in paragraph six of this agreement.

D. Termination of Agreement

1. By City for Cause. This Agreement may be terminated by City only for cause, and onfy by
majority vote of the City Commissioners at a public meeting at which the issue is duly noticed and held. At least six
members of the Commission shali be present and voting on the issue. At least fifteen (15) days prior to the date on
which the agenda for the City Commissioners is prepared that contains the item of termination to be acted upon, City
will provide to Attorney a detailed written statement of the reason or reasons for which termination is being sought.
The statement will include, but not be limited to, the act or acts, omission or omissions, or default or defaults which
form the basis for which termination is sought, along with the relevant date or dates, time or times, and location or
iocations.

2. By Attorney for Breach. This Agreement may be terminated by Attorney upon a breach of this
Agreement by City, provided the City has not cured the breach within thirty (30) days foliowing receipt of the nofice of
the breach. If the breach has not been cured, termination will be effective on the thirty-first (31%) day following receipt
of written notice from Attorney by the City.

3. By Normal Expiration. This Agreement is terminated upon its normal expiration date as stated in
Saction 5.A.

4. Definition. As used in paragraph D.1 above, "for cause” will mean (a) dishonesty with respect to
the business and operation of the City; (b) confirmed violation of the City's drug policy; (¢) unlawhul refusal to
cooperate in an investigation regarding any aspect of the business or operation of the City, which investigation is
conducted by or at the express direction of the City; (d) conviction of a crime which is classified as a felony or a crime
involving moral turpitude; or (e} gross neglect or willful or intentional misconduct.

E. Cancellation by City. City may cancel this Agreement without cause, effective thirty (30) days after giving
written notice to Attorney. Such cancellation will be by majority vote of the City at a duly noticed public meeting, with
at least six City Commissioners present and voting. Upon the effective date of cancellation, Attorney will be entitied to
receive from City, and within fifteen (15) days will be paid by City, a sum equal to the tota! of the prospective benefits
that would have been earned by Attorney as if still employed under this Agreement for the six (6) calendar months
following the effective date of cancellation. For purposes of this section, "prospective benefits” shall mean the
combined base salary, transportation allowance, dues, fees, and costs required to be paid undsr "professional
memberships”; the contributions to be made under the City's Retirement System; all unused sick leave and annual
leave hours without regard to any caps imposed by the City. However, in no event will City be required to
compensate attomey for more than the number of menths and benefits remaining during any unexpired term under
this Agreement.

F . Resignation by Attorney. In the event that Attorney resigns from the position of City Attorney prior to the
normal expiration date of this Agreement, he will not be entitled to any payment for any sums provided for in
paragraph 5E above. To effect such resignation, Attorney shall deliver written Notice of Resignation to the City
through the City Clerk. Such resignation shall be accepted by the City without prejudice and without recourse to any
administrative or civil proceedings, and the resignation shall be effective as of the date given in the written notice.

G. Appointment to County, State, or Federal position. In the event that Attorney accepts an appointment
to a county, state or federal judicial or quasi-judiciat position during the initial term or any extension
term of this Agreement, Attorney will give written notice to the City through the City Clerk. The acceptance of the
appointment shall be considered as a resignation by Attorney.

Shawn D. Smith Employment Agreement
Page 2 of 4



6. Base Salary. The City will pay to Attorney, as and for a base salary, the sum of ONE HUNDRED SIXTY-FIVE
THOUSAND DOLLARS ($165,000.00) per annum for the first year of employment; the base salary shall increase
each year of this Agreement at the same percentage rate as afforded to City department heads and managers in each
particular fiscai year,

7. Transportation Allowance. Attorney agrees that he will be responsibie for providing his own motor vehicle for
transportation within the limits of Monroe County that may be necessary, required, or appropriate in fuffilling his
responsibilities and duties under this Agreement. In lieu of the preparation, maintenance, submission, review,
approval, and auditing of detailed travel expense reimbursement forms, and as partial consideration for Attorney's
entering into this Agreement, City agrees to pay to Attorney the sum of TWO HUNDRED FIFTY DOLLARS ($250.00)
per month as and for a transportation allowance. For travel out of Monroe County by motor vehicle, Attorney will be
reimbursed by City on a per trip basis at the rate allowed for under Chapter 112, Florida Statutes, or at the rate
allowed by any City Ordinance, whichever is greater.

8. Travel Reimbursement. City agrees to pay to or reimburse Attomey for the costs of meals, other expenses and
lodging incurred by Atterney that may be necessary, required, or appropriate in fulfiling Attorneys duties and
responsibilities under this Agreement. Meals, other expenses and lodging will be paid for or reimbursed at the rates
specified in Section 112.061, Florida Statutes, or as permitted under City Ordinance, whichever is greater.

9. City Retirement System. City agrees that Attorney will be a member of the General Employees Retirement Plan of
the City. City and Attorney will contribute such amounts at such times in accordance with standard City policy and
procedure.

10. Duties and Responslhilities.

A. General. Attorney will have those responsibilities and perform those duties which are listed in the City
Charter, the City Code of Ordinances, and which are listed in the Position Description attached hereto as exhibit “A”
and incorporated herein. If a duty or responsibility contained in the Position Description is in conflict with a duty or
responsibility contained in this Agreement, the duty or responsibility in this Agreemenit will prevail,

B. Availability. Attorney will be reasonably available to City Commissloners and key City staff twenty-four
(24) hours per day. Such availability will be by telephone or electronic messaging, or in person. Attorney will obtain
and maintain cellular telephone service and provide to City Commissioners and key City staff the telephone number.
City agrees that such telephone service is of benefit to the City, and agrees to pay to Attorney the sum of ninety-five
dollars {$95.00) per month as partial reimbursement of the costs of obtaining and maintaining celiular telephone
service,

C. Ethical Considerations. City and Attorney agree that, in general, it is the City Commission as a political
body that is the client entity of the Attorney. However, as recognized by the Rules of Professional Conduct of The
Florida Bar, the attorney-client relationship for organizational and governmental agencies is not the same as the
attorney-client relationship for private individuals, and Attorney's professional refationship with the City will be
consistent with the requirements of Rule 4-1.13 of the Rules of Professional Conduct of The Florida Bar.

D. Performance Review. The City shall review the performance of Attorney once annually within sixty (60)
days of Attorney’s anniversary of hire date. Within six (6) months of the execution of this Agreement, City and
Attorney shall develop a form for use in such performance review, which will delineate a series of objective criteria
for review. Based upon the results of any annual performance review, the City may elect to raise the percentage
increase in the base salary amount due for the coming year above that specified in paragraph six.

11. Professional Development and Memberships. The City shall pay for all reasonable and custornary

professional dues for the Attorney as budgeted, including membership in the Florida Bar and its relevant sections, and
the Monroce County Bar Association. The City also agrees to budget for and to pay the reasonable costs incurred by
Attorney in attending seminars, continuing legal education courses, City-related events and out-of-county meetings as
may be necessary or appropriate to Attorney's duties and responsibilities under this Agreement.
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12. Personal Leave. The City and Aftorney agree that, due the variety of hours worked and requirements of the
position of City Attorney, interference with Attorney's family life is to be expected and it is recognized that Attorney
may from to time absent himself during normal business hours for personal or family time; provided, however, that
Attorney remains reasonably available to City Commissioners, the City Manager, and key City staff by telephone or
other electronic means. Such parsonal time or family time will not be considered or debited against vacation time.

13. indemnification. The City will defend, hold harmless, and indemnify Attorney against any tort, professional
liability, or other legal demand, claim, or action which is retated directly or indirectly to Attorney's lawful actions in his
capacity as City Attorney.

14. Miscellaneous Provisions. This agreement is made in the State of Florida and be governed by Florida law. This
is the entire agreement between the parties and may not be modified or amended except by a written document
signed by the party against whom enforcement is sought. This agreement may be signed in more than one
counterpart, in which case sach counterpart will constitute an original of this agreement. Paragraph headings are for
convenience onty and are not infended to expand or restrict the scope or substance of the provisions of this
agreement. Wherever used herein, the singular will include the piural, the plural will include the singular, and
pronouns will be read as masculine, feminine or neuter as the context requires. If any provision of this agreement is
held invalld or unenforceable, the remainder of the agreement shalt remain in full force and effect, and the offending
provision shall be amended to the nearest legally permissible term as permitied by law so as to effectuate the intent of
the parties. This Agreement is a joint result of the parties’ negotiations and shall not to be construed against any party
on the hasis of authorship. The prevailing party in any litigation, arbitration or mediation relating to this agreament will
be entitled to recover its reasonable attorneys’ fees from the other party for all matters, including, but not limited to,
appeals. Venue for any litigation involving this agreement shall be Monroe County, Florida.

IN WITNESS WHEREOF the parties have executed this Agreement on this _27 day of November 2006,

MORGANJACPHERSCN,

et

CITY CLERK
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