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PHONE: {305) 809-3770 Office of the Clty Attorney POST OFFICE BOX 1409
FAX: {(305) 809-3771 KEY WEST, FL 33041-1409

Memorandum

TO: Mayor & City Commissioners

FROM: Shawn D. Smith, City Attorney

RE: Franchise holder’s suggested changes to template ordinance
DATE: 25 September 2015

Mayor & Commissioners

What follows is "ltem 2" for reference material at second reading of the template franchise
ordinance. It was previously provided under my memo of 22 January 2015. The document was
prepared by City View, Conch Tour Train & Buggy Bus, which includes their comments to the
ordinance approved at first reading. City View's comments are in red. Buggy Bus/ Conch Train's
comments are in blue. The original ordinance provisions are in black in the typical format.

Take care

Shawn D. Smith



CRDINANCE NO. . Formoen Height: 14°

AN CRDINANCE OF THE CITY OF KEY WEAT,

FLORIDA, AMENDING CEAFTER 78 OF THE CODE OF This copy is HTA's
ORDIMANCES BY AMENDING ARTICLEZ V, nmﬁ: Draft in the white
“3IGETSEEING  VERICLES PURSUANT .
FRANCHISE” TO INCLUDE ADDITIONS TO SECTION b?f:kg_round with
7@-251 ENTITLID "FRANCHISE  APPLICATION CityViews
PROCESS”; AND AMENDING SEC. 78-252 ENTITLED comments in the
“CITY COMMISSION CONSIDERATION OF DULY- )
SURCITTED  APPLICATIONY GOVERNING  TEHE shaded margin,

PROCES§ AND REQUIREMENTS FOR APPLYING FOR,
GRANTING AND RENEWING BSICHTSIEING VEHICLE <«————{CityView aiso
FRANCHISES; PROVIDING FOR SEVERABILITY; speaks for Duck
PROVIDING FOR REFEAL OF INCONSISTENT -
PROVISIONS; PROVIDING FGR AN ETFECTIVE DATE Tours Seafari

WHEREAS, the City Commi=sion desires to revise the
Vehicle For Hire Ordinance, chapter 78 of the Code of
Crdinances, to make changes to its regulations to reflect
current conditions in the vehicles for hire industry in Key
Wast;

WHEREAS, the City Commission finds that a revision to
Chapter 78 would promote the health, safety and welfare of

the citizens of Key West; and

HOW, THEREFORE, BE IT ORDAINED BY THE CITY OF KEY WEST

FLORIDA:

Section 1: That Chapter 78, Article V of the Code
of Ordinances is hareby amended as follows*:

Saa. 78-251. Franchise Application Procass.

(a} Any person or corporation desiring to obtain a new
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ORDINANCE NO.

AN CORDINANCE OF THE CITY OF KEY WEST,
FLORIDA, AMENDING CHAPTER 78 OF THE CODE OF
ORDINANCES BY AMENDING ARTICLE V, ENTITLED
YN IGHTHEEING VEHICLES PURSUANT T
FRANCHISE” TO INCLUDE ADDITIONS TO 3SECTION
78-281 ENTITLED "FRANCHISE APFLICATICN
PROCESS7; AND AMENDING SEC. 78-252 ENTITLED
“CITY COMMIESION CONSIDERATION OF DULY-
SUBMITTED APPLICATION” GOVERHNING THE
FROCESS AND REQUIREMENTE FOR APPLYING FOR,
GRANTING AND RENZWING SIGHTSEEING VEEICLE
FRANCHIBES ; FROVIDING FOR SEVERABILITY;
PROVIDING FOR REPEAL OF INCONSISTENT
PROVIAIONS: PROVIDING FOR AN EFFECTIVE DATE
WHEREA3, the City commission desires to revise the
Vehicle For Hire Ordinance, chapter 78 of the Code of
Ordinances, to make changes to its regulaticns to reflect
current conditicns in the vehicles for hire industry in Key

West;
WHERERS, the City Commission finds that a revigion to
Chapter 78 would promote the health, safety and welfare of

the citizens of Key West; and

NOW, THEREFORE, BE IT ORDATNED BY THE CITY OF KEY 'WEST
FLORIDA;

Section 1: That Chapter 78, Article V of the Code
of Ordinances is hereby amended ag follows*:
S8ec. 78-251. Franchisa Application Process.

(a) Any persen or corporation desiring to obtain a new
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or renewal franchise to operate sightseeing motor wehicles
pursuant to this article V shall file an application with
the city manager, along with an application fee of
$5,000.00 made payable to the City of Key West to subsidize
the costa of processing applications,

(b} In order for a franchlse application to be
considered by the city commission, the application shall
contain the following (all submitted in electronic and

paper format) to the city manager:

(1} Proposed franchise ordinance meeting the

requisites of section 78-252(a);:

*(Coding: Added language is underlined: deleted

e S

language is struyek—through.)

{2) If the applicant is a corporation, a letter
of good standing issued by the Florida Department of

8tate, Division of Corporations, certifying that the

applicant is either a Florida corporation, or a

foreign corporation, which is duly registered with the
Florida Division of Corporations;

(3) Proposed number of wehicles te be operafed
Height: 12’

under the franchise, with true and accurate

photographs of the vehicles to be usad

, Gross vehicle
operation, along with accurate dimensions seatin .
seam waight: 26,000 Ibs.
capacity, fully loaded welght and turning radius of Driver seat above
- Ll
such vehicles; ground: 80 )
Also the question
(4} Proposed fixed route, schedules, stops and about trains and

Cityview's ability to

houra of the operation delineated on a Key West city ) a
compete with this

rap and a plan to minimize noise and traffic impacts farge capacity
on the reaidents and guests of the City of Key West; vehicle type to the
extant the city

wants to continue
this fong vehicle
type.
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and

(5) Proposed script of the sightseeing tour to

be given to passengers.

(c) Upen receipt of an_application Maybe extend 1o 21
meeting all the reguirements listed in this Articl or 30 days and the
idea that
sesddon, the city manager shall deem an application rduly- applications be
submitted”., The applicant shall meet with the manager submitted at a

cardain e mf v e

and the city attorney within fourtsen {(14) ys of receipt

of a duly-submitted spplication to discusa contents of the

application and any suggested modifications. asd &The city

manager shall place the item as an oxdinance for first
reading to appear on the agenda for a regularly scheduled
city commission meeting occurring within 60 days of the
city manager's designation of the application aa being
duly-submitted.
Bec, 78-252. - City commisaion conaideration of duly—
submitted application.

The Key West City Commission has plenary authority
regarding any duly-submitted franchise application.

Consistent with the requirements specified in this
chapter, the city commission may grant any application,
deny any applicatiqn, or grant any application with
amendments, or cenditions, upon any reason in which the
city commission deems appropriate for the protection of
health, safety and welfare and which advances the public
convenience.

(a) Subject to the above plenary authority, the city
commisaicn shall not approve a proposed franchise ordinance
hereunder unless such franchise ordinance includes:

{1) A provision requiring: that the franchisee

shall, at all times, maintain 1iability insurance in an
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amount of not less than $10,000,000.00 7er cccurrence. Such
insurance shall comply with the laws and regulations of the
State of Florida. All insurance policies insuring said
sightseeing/shuttle vehicles shall be issued by an
insurance company registered to do businesz in the State of
Florida, subject to the laws and regulations of the State
of Florida. Imsurers isguing the above-referenced policies
must maintain an A.M. Best rating of no lass than "A". The
City of Rey West shall be named asz an additional insured on
all liability policies. The policies shall coentain a waiver
of subregation provision whereas the franchisee’s insurer
waives any claim against the City of Key West. Certificates
¢f ingurance shall be filed and maintained with the city
clerk evidencing the minimum limits of insurance cited
above. Rll policies shall provide they may not be
terminated or modified without the insursr providing tha
city et least 30 days' advance notice. The franchisee shall
immediately notify the city of any cancellation of such
insurance.

At the reguest of the city manager, the franchisea
£hall meet with the city's representatives to review the
extent and amount of insurance coverage provided hereunder,
Should the city manager believe that the coverage provided
is not sufficient to protect its interest, 1t may specify
the increased level of insurance required. If franchisee
objacts to the level of coverage, clty and franchiszee shall
enter into a binding arbitration within 15 days of the date
of the dispute to resclve the issue. If city and franchigee
are unable to agree on a neutral arhitrator, each party
shall select an arbitrator whe will then appeint a thirg
arbitrator to resolve the matter. If an arbltrator is not

selected through no fault of the city, the coverage
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reguired by the city shall be placed.

{2} A provision requiring an annual franchise
fee be paid to the City of Xey Weat in an amount e
the greater of (i) five percent of gro=s
receives from all sources derivad from{mations pursuant

to the franchise agreement {iﬁcluding T ]

Bt dyerttarageand——ghuttle servicses)*, or (li)

§7,500.00 per wvehicle authorized in the franchise agreemsnt
{this amount shall be referred to as the "minimum
guarantee"). The 57,500.00 per vehicle fee 3shall be
increased yearly in an amount equal teo the increase in the
United States Consumer Price Index (CPI-U) as published by
the Bureau of Labor Statistics. Said five percent shall be
paid at the end of each calendar month with a 15-day grace
period. The yearly guaranteed minimum payment of $7,500.00
per wshicle shall be payable at the end of each 12-month
period with a ten-day grace period. Failure tc pay any sum
when due shall result in imposition of interest at the rate
of 18 percent per annum of the delinguent amount per month
or such maximum amount permitted by law until paid in full.

(3} A provision which includes, with detail and
specificlty, each and every location where vehicles
operated pursuant to the franchise will pick up or dro
passengers {hersinafter referred to as "stop(a)".

(4) A provisien requiring that the oity manager
shall have the authority to disapprove any stop, which in
the city manager's opinion disrupts traffic, city
operations, or is’ otherwise unreasonably injuricus to the
public welfare. Should franchises or any affected party or

entlty disagree with the decision of the city manager, it
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Eliminate all third
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shall, by £iling written notice with the city clerk appeal
the decision to the city commission.

Should franchisee disagree with the decision of the
city manager, 1t =hall, by filing written notice with the
city clerk within three days of the city manager's written
determination, appeal the decision to the city commission.

Upon the establishment of any proposed stop, the
clty manager shall mail notice to all property owners and
franchisees located within 300 reet of the proposed stop.
Such property owners and franchisees shall have 20 days
from the malling of the notice to appeal the decision of
the city manager to the clty commission in accordance with
the provisions of this chapter. The city manager shall also
cause notlice te be mailed to all property owners and
franchisees located within 300 feet of any location that
the city manager has denied the franchisee an opportunity
to establish a stop, and for which the franchises has
appealed, informing them of the city commission meeting at
which such appeal will bs considered.

The c¢ity commiseion shall set the matter for
hearing with appropriate public notice for the next
regularly scheduled commission meeting. By majerity vote,
the commission may affirm, reverse or modify the dewision
of the city manager based upon the factors considered by
the city manager and those contained in subsection (b)
below.

Such awthorized stops shall be for the leoading and
unloading of passengers only. The franchisee shall not
solicit persons or transact ticket sales on the city
streets or sidewalks. The city manager shall have the
authority to move stops and to reasonably regulate their
use by the franchisee, including requiring of the sharing
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of stops with other franchisees. The location of stops may
be marked on clty streets in accordance with the City Code
of Ordinances by the city for the benefit of the
franchisee. The franchisee, with the consent of the city
manager, may install signage at such stops subject to any
applicable city regulations. If the city should lawfully
decide to alter or change the grade of any strest or to
make any other public improvements which, in the city
manager's sole discretion, requires the franchisse to
relocate, modify, or otherwise alter its operations under
thig franchise, the city manager shall give the franchisee
at least 48 hours notice of such decision and may require
the franchisee to remove itz signs, vehicles, or other
property in order to facilitate such city project. The
franchisee shall acknowledge and agree te release the city
from any losses, injuries, or damages it may suffer as a
result of such declsion by the city. The movement or
relocation of any stops on public property shall be applied
equally to all operators under clty franchises. The city
shall net reguire a franchisee to relocate, tetmporarily or
otherwize, unless the same request is made to all gsimilarly
situated franchisees.

{5) A provision which delineates, with detai
specificity, the fixed route of the operation ong with an

acknowledgment that ne operator of a sightseeing vehicle

authorized under the franchisee shall drive at such a slow

speed as to impode—ex —*block the normal and reasonable

movement of traffic. The route should Frwin Hran it 44

net unduly interfere with tﬁ;ce

and enjoyment of the eitizens of Key West.cheuid—any

Perhaps
incorparating the
existing state traffic
law that addresses
this concept.

Consider a process
for the routes and
schedule similar to
the existing
approval of stops,
where the City
Manager appraves
during the term.
City commissian
approves routes
submitted with the
application as it is
NOw.
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shall have the asuthority to revise the authorized Ffized

foute o address reasonable concerns regarding  health,

safety, and welfare of the public.

-

If any .fra.l:lchise applicant proposes to utiligze

amphibicus vehicle(a) in their operation, the route shall

be limited from the origin of the ercursion directly to the

point of entry inte the water along the largest and safest

streets possible and returning from the water directly to

the point of disembarkation likewise along the most direct

route using the largest and safest streets possible.

(6) If the franchise permits shuttle operations, «
provision which requires all such shuttle operations to be
subject to the franchise fem provisions;

(7] A provision including the duration and term of

‘-/_

qeliminated. Also

LTy MIEW BiGi
hahevas s sectrn,
Shouid be omiltag
as the Ciy would
e able to address
23ch sduahon
mdividuaily Daser
upon a2l faciors
IAciet an aniest o
the Cdy
ICammissian ‘o

This paragraph
should be removed
as it is our opinion
that this wouid
vioiate the existing
Duck Tours Seafari
franchise and
settiemment
agreament. By
addressing
maximum
dimensions, the
concem of
oversized
amphibious
vehicles would be

routes shouid be

the franchise, which duration or term shall not exceed ten

years. 1If a franchise is granted for ten (:0} vears, it

addressed with the
individual franchise
agreements, See

previous comment.

2hall be in the foxm of a five (3) year term, autcomatically

renewed for a second

five (9) ye=ar term subjecr to Ci e
Manager review of franchisea's oo tatdng—a
Page B of 14
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on clarifying the
standard for
renewal. Perhaps
expand criteria if

needed




eopengtratod—adhiierence to the terms and conditions of the

franchise agreement;

(8) A provisien which, subject to due process
considerations, acthorizes the «city, upen  reascnable
notice, to terminate the franchise ordinance upon a finding
that the ocperator has defaulted under, or otherwise
violated, the franchise agreement and has not corrected the
default after reascnable notice;

{9) A provision requiring the franchisee to

indemnify the City of Key West for any and all claims

related to the franchisee's operatio;

(10) provision whereby the operator expressly
acknowledges that the operater is prohibited from
transacting ticket sales on the streets or sidewalks of the

city; and

(11) R provision requiring that all tour and
shuttle vehicles operated pursuant to the franchise

agreement use propane fuel or =ome other environmentally

sensitive alternative fusl. Ifa—propescd—vehiste presenbly

= e L i I & 33
S Ee—an—eRvironmentadiy—sonsitive—Enel —Gha

(12) L provision requiring the fran
its gross revenues and paymen © the city audited at
lazst every ohmoe. s by a cextified public accounting
firm pursuant to generally accepted accounting principles,

and the results of said audit be promptly transmitted to

the city. City shall alsoc retaln the right te have gross
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revenues and payments to the city audited at its own
expense by a certified public accounting firm selected by
city upon 14 daya' written notice to franchisee and further
provided that the results of such audit be immediately
transmitted to franchisee promptly upon completion. Upon 14
days' written notice to franchisee, city shall be permitted
to inspect franchlsee's books, records and other pertinent
tinancial information to ensure compliance with the

provisions of paragraph (2} above.

This should be
changed to the
Propozed number of operation being in
vehicles placed into mervice within sixty (60} days business within a

time frame. The

P d t f . T .
from the effective date of the franchise agresment he number of vehicies

number of permitted vehiclas allowed under the Ffranchise and a phase in of
) those vehicles
agreement shall be reduced by the number not placed into should be
service within 60 days of the service effective date of the addressed in an
franchise agreament individual
a » .
= franchise.
14) A provision reguiring the franchise operator
Lo keep records of the number of wvehicles operated each day Determine the
and the number of fare paying passengers on each vehicle./ purpose_for this
information
The records shall be provided to the City on a monthly depending upon
basis to determine the percentage of occupancy and how the cnty
regulates the
ridership, number or capacity
* R B 0 I e 2 S 0,52 R St B e T 3 . of VethIES.
e TN o el e ) v 2 Lk AL 2 R R

We agree witl
efiminating ne

"l ¢ 1 LN el e 1 o Ao oy wn
RS re g AE XL peotet —~at—ieas ¥ e iry—per

+86%)—eeoupanay doliowing
paragrapls The
Cily Manage: may
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(18) A provision that requires a franchisV“'This information is

operater to report any damage to persons or propeni

involving a wehicle used in the operation of the chise

within twenty-four (24) hours of mn ogcurrence

{19} A provision that details the Franchisea's

plan to contrel =cund from the tour’s narration. Ne—seusd

sightseaine —wvehioler The City Manager shall have the

avthozrigy Lo detexmine if Franchisee hes uciiized

reasonakle mean

1]

including the best technolegy practicabie

baged upon the wvehicle design and kest scund reduction

already recorded by
the police
depariment and
court records. The
existing information
wollld also provide
the outcome of who

technology utilizatien. €
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(21) A provision detailing the parking/and/_

Storage plan for the vehicles when not in use.

22 A provision that details the training plan

Eor the operators of each asightseeing wvehicle, including

but not limited to licensure reguirements and ensuring

historical sccuracy of tour narration.

(b} Subject to the plenary authority of the eity

commigsion regarding the issuance and renewal of Franchise
hereunder, factors which the city commission may shall take

into consideration in acting wupon a duly submitted

franchise application include, but are not limited to, the
following:

(1} Public safety;

{2) Traffic impacts, including whéther the grant
of a franchise would unreascnably“increase congeation in
the historle district;

(3) Performance history of the applicant, if
applicable;

(4) Financial responsibility and wherewithal of
applicant;

(5) Consistency of vehicle aesthetics and eity
environment;

{€) Consistency between vehicle aesthetics and

historical neighborhoods;
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(7) Environmental impacts:
(8) Capacity and volume of noncommercial and

commerclal traffic:

(9)Public input; =rd

{10#) Any other factors im which legislative
bodies would normally consider in acting upon proposed
oxdinances.

Section 2: If any section, provision, clause,
phrase, or application of this Ordinance is held invalid or
unconstitutional for any reason by any court of competent
jurisdiction, the remaining provisions of this Grdinance
#hall be deemed severable therefrom and shall be construed
as reasonable and necessary te achieve the lawful purposes
of this Ordinance.

Bection 3: All Ordinances or parts of Ordinances
of said City in conflict with the provisions of this
Ordinance are hereby suparseded to the extent of such
conflict.

Section 4: This Ordinance shall go into effect
immediately upon its passage and adoption and
authentication by the signature of the presiding officer
and the Clerk of the Commission.

Read and passed on first reading =t a regular meeting

hald this day of . 2015,

Read and passed on final reading at a reqular meeting
held this day of ¢ 2015.

Authenticated by the presiding officer and clerk of
the Commisaion on day of y 2015,

Filed with the Clerk , 2015,

Mayor Craig cCates
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