§51.103

preference by operation of law, the Di-
rector will permit the concessioner to
exercise a renewal preference for the
contract subject to and in accordance
with the otherwise applicable right of
preference terms and conditions of this
part, including, without limitation, the
requirement for submission of a re-
sponsive proposal pursuant to the
terms of an applicable prospectus. The
Director, similarly, will permit any
holder of a 1965 Act concession con-
tract that a court of competent juris-
diction determines in a final order is
entitled to a renewal preference, for
any reason, to exercise a right of pref-
erence in accordance with the other-
wise applicable requirements of this
part, including, without limitation, the
requirement for submission of a re-
sponsive proposal pursuant to the
terms of an applicable prospectus.

§51.103 Severability.

A determination that any provision
of this part is unlawful will not affect
the validity of the remaining provi-
sions.

Subpart M—Information Collection

§51.104 Have information collection
procedures been followed?

() The Paperwork Reduction Act
provides that an agency may not con-
duct or sponsor, and a person is not re-
quired to respond to, a collection of in-
formation unless it displays a cur-
rently valid OMB Control Number. The
information collection for submission
of proposals in response to concession
prospectuses contained in this part
have been approved by the Office of
Management and Budget as required by
44 U.S.C. 3501 et seq. and assigned clear-
ance number 1024-0125, extended
through May 30, 2000. An information
collection for proposed transfers of
concession operations is covered by
OMB Approval No. 1024-0126 effective
through August 31, 2002.

(b) The public reporting burden for
the collection of information for the
purpose of preparing a proposal in re-
sponse to a contract solicitation is es-
timated to average 480 hours per pro-
posal for large authorizations and 240
hours per proposal for small authoriza-
tions. The public reporting burden for
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the collection of information for the
purpose of requesting approval of a sale
or transfer of a concession operation is
estimated to be 80 hours. Please send
comments regarding this burden esti-
mate or any other aspect of this collec-
tion of information, including sugges-
tions for reducing the burden, to the
Information Collection Officer, Na-
tional Park Service, 1843 C Street,
Washington, DC 20240; and to the At-
tention: Desk Officer for the Interior
Department, Office of Information and
Regulatory Affairs, Office of Manage-
ment and Budget, Washington, DC
20503.

{(c) Additional reporting and record-
keeping requirements were identified
in subpart F regarding appeal of a pre-
ferred offeror determination, subpart G
regarding leasehold surrender interest
and in subpart K regarding record-
keeping that are not covered under
OMB approval. An emergency informa-
tion collection request to cover these
requirements has been prepared and
submitted to OMB for approvals. These
additional information collection re-
quirements will not be implemented
until OMB approves the emergency re-
quest. The Director will publish a FED-
ERAL REGISTER notice when OMB has
approved these requirements.

PART 59—LAND AND WATER CON-
SERVATION FUND PROGRAM OF
ASSISTANCE TO STATES; POST-
COMPLETION COMPLIANCE
RESPONSIBILITIES

Sec.

59.1 Applicability.

59.2 Information collection.
59.3 Conversion requirements.
59.4 Residency requirements.
59.5-59.6 [Reserved]

AUTHORITY: Sec. 6, L&WCF Act of 1965 as
amended; Pub. L. 88-578; 78 Stat. 897; 16
U.S.C. 4601-4 et seq.

SOURCE: 51 FR 34184, Sept. 25, 1986, unless
otherwise noted.

§59.1 Applicability.

These post-completion responsibil-
ities apply to each area or facility for
which Land and Water Conservation
Fund (L&WCF) assistance is obtained,
regardless of the extent of participa-
tion of the program in the assisted area
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or facility and consistent with the
contractural agreement between NPS
and the State. Responsibility for com-
pliance and enforcement of these provi-
sions rests with the State for both
State and locally sponsored projects.
The responsibilities cited herein are
applicable to the area depicted or oth-
erwise described on the 6(f) (3) boundary
map and/or as described in other
project documentation approved by the
Department of the Interior. In many
instances, this mutually agreed to area
exceeds that actually receiving
L&WCF assistance so as to assure the
protection of a viable recreation enti-
ty. For leased sites assisted under
L&WCF, compliance with post-comple-
tion requirements of the grant ceases
following lease expiration unless the
grant agreement calls for some other
arrangement.

§59.2 Information collection.

The information collection require-
ments contained in §59.3 have been ap-
proved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance number 1024-
0047. The information is being collected
to determine whether to approve a
praoject sponsor’s request to convert an
assisted site or facility to other than
public outdoor recreation uses. The in-
formation will be used to assure that
the requirements of section 6(f)(3) of
the L&WCF Act would be met should
the proposed conversion be imple-
mented. Response is required in order
to obtain the benefit of Department of
the Interior approval.

§59.3 Conversion requirements.

(@) Background and legal requirements.
Section 6(f)(3) of the L&WCF Act is the
cornerstone of Federal compliance ef-
forts to ensure that the Federal invest-
ments in L&WCF assistance are being
maintained in public outdoor recre-
ation use. This section of the Act
assures that once an area has been
funded with L&WCF assistance, it is
continually maintained in public recre-
ation use unless NPS approves substi-
tution property of reasonably equiva-
lent usefulness and location and of at
least equal fair market value.

(b) Prerequisites for conversion ap-
proval. Requests from the project spon-

§59.3

sor for permission to convert L&WCF
assisted properties in whole or in part
to other than public outdoor recreation
uses must be submitted by the State
Liaison Officer to the appropriate NPS
Regional Director in writing. NPS will
consider conversion requests if the fol-
lowing prerequisites have been met:

(1) All practical alternatives to the
proposed conversion have been evalu-
ated.

(2) The fair market value of the prop-
erty to be converted has been estab-
lished and the property proposed for
substitution is of at least equal fair
market value as established by an ap-
proved appraisal (prepared in accord-
ance with uniform Federal appraisal
standards) excluding the value of struc-
tures or facilities that will not serve a
recreation purpose.

(3) The property proposed for replace-
ment is of reasonably equivalent use-
fulness and location as that being con-
verted. Dependent upon the situation
and at the discretion of the Regional
Director, the replacement property
need not provide identical recreation
experiences or be located at the same
site, provided it is in a reasonably
equivalent location. Generally, the re-
placement property should be adminis-
tered by the same political jurisdiction
as the converted property. NPS will
consider State requests to change the
project sponsor when it is determined
that a different political jurisdiction
can better carry out the objectives of
the original project agreement. Equiv-
alent usefulness and location will be
determined based on the following cri-
teria:

(i) Property to be converted must be
evaluated in order to determine what
recreation needs are being fulfilled by
the facilities which exist and the types
of outdoor recreation resources and op-
portunities available. The property
being proposed for substitution must
then be evaluated in a similar manner
to determine if it will meet recreation
needs which are at least like in mag-
nitude and impact to the user commu-
nity as the converted site. This cri-
terion is applicable in the consider-
ation of all conversion requests with
the exception of those where wetlands
are proposed as replacement property.
Wetland areas and interests therein
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which have been identified in the wet-
lands provisions of the Statewide Com-
prehensive Outdoor Recreation Plan
shall be considered to be of reasonably
equivalent usefulness with the prop-
erty proposed for conversion regardless
of the nature of the property proposed
for conversion.

(ii} Replacement property need not
necessarily be directly adjacent to or
close by the converted site. This policy
provides the administrative flexibility
to determine location recognizing that
the property should meet existing pub-
lic outdoor recreation needs. While
generally this will involve the selec-
tion of a site serving the same commu-
nity(ies) or area as the converted site,
there may be exceptions. For example,
if property being converted is in an
area undergoing major demographic
change and the area has no existing or
anticipated future need for outdoor
recreation, then the project sponsor
should seek to locate the substitute
area in another location within the ju-
risdiction. Should a local project spon-
sor be unable to replace converted
property, the State would be respon-
sible, as the primary recipient of Fed-
eral assistance, for assuring compli-
ance with these regulations and the
substitution of replacement property.

(iii) The acquisition of one parcel of
land may be used in satisfaction of sev-
eral approved conversions.

(4) The property proposed for substi-
tution meets the eligibility require-
ments for L&WCF assisted acquisition.
The replacement property must con-
stitute or be part of a viable recreation
area. Unless each of the following addi-
tional conditions is met, land currently
in public ownership, including that
which is owned by another public agen-
cy. may not be used as replacement
land for land acquired as part of an
L&WCF project:

(i) The land was not acquired by the
sponsor or selling agency for recre-
ation.

(ii) The land has not been dedicated
or managed for recreational purposes
while in public ownership.

(iii) No Federal assistance was pro-
vided in the original acquisition unless
the assistance was provided under a
program expressly authorized to match
or supplement L&WCF assistance.

36 CFR Ch. | (7-1-03 Edition)

(iv) Where the project sponsor ac-
quires the land from another public
agency, the selling agency must be re-
quired by law to receive payment for
the land so acquired.

In the case of development projects for
which the State match was not derived
from the cost of the purchase or value
of a donation of the land to be con-
verted, but from the value of the devel-
opment itself, public land which has
not been dedicated or managed for
recreation/conservation use may be
used as replacement land even if this
land is transferred from one public
agency to another without cost.

(5) In the case of assisted sites which
are partially rather than wholly con-
verted, the impact of the converted
portion on the remainder shall be con-
sidered. If such a conversion is ap-
proved, the unconverted area must re-
main recreationally viable or be re-
placed as well.

(6) All necessary coordination with
other Federal agencies has been satis-
factorily accomplished including, for
example, compliance with section 4(f)
of the Department of Transportation
Act of 1966.

(7) The guidelines for environmental
evaluation have been satisfactorily
completed and considered by NPS dur-
ing its review of the proposed 6(f)(3) ac-
tion. In cases where the proposed con-
version arises from another Federal ac-
tion, final review of the State’s pro-
posal shall not occur until the NPS Re-
gional office is assured that all envi-
ronmental review requirements related
to that other action have been met.

(8) State intergovernmental clearing-
house review procedures have been ad-
hered to if the proposed conversion and
substitution constitute significant
changes to the original Land and Water
Conservation Fund project.

(9) The proposed conversion and sub-
stitution are in accord with the State-
wide Comprehensive Qutdoor Recre-
ation Plan (SCORP) and/or equivalent
recreation plans.

(¢) Amendments for conversion. All
conversions require amendments to the
original project agreements. Therefore,
amendment requests should be sub-
mitted concurrently with conversion
requests or at such time as all details
of the conversion have been worked out

290



National Park Service, Interior

with NPS. Section 6({(3) project
boundary maps shall be submitted with
the amendment request to identify the
changes to the original area caused by
the proposed conversion and to estab-
lish a new project area pursuant to the
substitution. Once the conversion has
been approved, replacement property

should be immediately acquired. Ex-

ceptions to this rule would occur only
when it is not possible for replacement
property to be identified prior to the
State's request for a conversion. In
such cases, an express commitment to
satisfy section 6(f)(3) substitution re-
quirements within a specified period,
normally not to exceed one year fol-
lowing conversion approval, must be
received from the State. This commit-
ment will be in the form of an amend-
ment to the grant agreement.

(d) Obsolete facilities. Recipients are
not required to continue operation of a
particular facility beyond its useful
life. However, when a facility is de-
clared obsolete, the site must nonethe-
less be maintained for public outdoor
recreation following discontinuance of
the assisted facility. Failure to so
maintain is considered to be a conver-
sion. Requests regarding changes from
a L&WCF funded facility to another
otherwise eligible facility at the same
site that significantly contravene the
original plans for the area must be
made in writing to the Regional Direc-
tor. NPS approval must be obtained
prior to the occurrence of the change.
NPS approval is not necessarily re-
quired, however, for each and every fa-
cility use change. Rather, a project
area should be viewed in the context of
overall use and should be monitored in
this context. A change from a baseball
field to a football field, for example,
would not require NPS approval. A
change from a swimming pool with
substantial recreational development
to a less intense area of limited devel-
opment such as a passive park, or vice
versa, would, however, require NPS re-
view and approval. To assure that facil-
ity changes do not significantly con-
travene the original project agreement,
NPS shall be notified by the State of
all proposed changes In advance of
their occurrence. A primary NPS con-
sideration in the review of requests for
changes in use will be the consistency

§59.4

of the proposal with the Statewide
Comprehensive Outdoor Recreation
Plan and/or equivalent recreation
plans. Changes to other than public
outdoor recreation use require NPS ap-
proval and the substitution of replace-
ment land in accordance with section
6())(3) of the L&WCF Act and para-
graphs (a) through (c) of this section.

[61 FR 34184, Sept. 25, 1986, as amended at 52
FR 22747, June 15, 1987]

§59.4 Residency requirements.

(a) Background. Section 6(f)(8) of the
L&WCF Act prohibits discrimination
on the basis of residence, including
preferential reservation or membership
systems, except to the extent that rea-
sonable differences in admission and
other fees may be maintained on such
basis. This prohibition applies to both
regularly scheduled and special events.
The general provisions regarding non-
discrimination at sites assisted under
Interior programs and, thereby, all
other recreation facilities managed by
a project sponsor, are covered in 43
CFR part 17 which implements the pro-
visions of Title VI of the Civil Rights
Act of 1964 for the Department,

(b) Policy. There shall be no discrimi-
nation for L&WCF assisted programs
and services on the basis of residence,
except in reasonable fee differentials.
Post-completion compliance respon-
sibilities of the recipient should con-
tinue to ensure that discrimination on
the basis of residency is not occurring.

(c) Fees. Fees charged to nonresidents
cannot exceed twice that charged to
residents. Where there is no charge for
residents but a fee is charged to non-
residents, nonresident fees cannot ex-
ceed fees charged for residents at com-
parable State or local public facilities.
Reservation, membership, or annual
permit systems available to residents
must also be available to nonresidents
and the period of availability must be
the same for both residents and non-
residents. Reciplents are prohibited
from providing residents the option of
purchasing annual or daily permits
while at the same time restricting non-
residents to the purchase of annual
permits only. These provisions apply
only to the approved 6(f)(3) areas appli-
cable to the recipient. Nonresident
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§§59.5-59.6

fishing and hunting license fees are ex-
cluded from these requirements.

§§59.5-59.6 [Reserved]

PART 60—NATIONAL REGISTER OF
HISTORIC PLACES

Sec.

60.1 Authorization and expansion of the Na-
tional Register.

60.2 Effects of listing under Federal law.

60.3 Definitions.

60.4 Criteria for evaluation.

60.5 Nomination forms and information col-
lection.

60.6 Nominations by the State Historic
Preservation Officer under approved
State Historic Preservation programs.

60.7-60.8 [Reserved]

60.9 Nominations by Federal agencies.

60.10 Concurrent State and Federal nomina-
tions.

60.11 Requests for nominations.

60.12 Nomination appeals.

60.13 Publication in the FEDERAL REGISTER
and other NPS notification.

60.14 Changes and revisions to properties
listed in the National Register.

60.15 Removing properties from the Na-
tional Register.

AUTHORITY: National Historic Preservation
Act of 1966, as amended, 16 U.S.C. 470 et seq.,
and E.O. 11593.

SOURCE: 46 FR 56187, Nov. 16, 1981, unless
otherwise noted.

§60.1 Authorization and expansion of
the National Register.

(@ The National Historic Preserva-
tion Act of 1966, 80 Stat. 915, 16 U.S.C.
470 et seq., as amended, authorizes the
Secretary of the Interior to expand and
maintain a National Register of dis-
tricts, sites, buildings, structures, and
objects significant in American his-
tory, architecture, archeology, engi-
neering and culture. The regulations
herein set forth the procedural require-
ments for listing properties on the Na-
tional Register.

(b) Properties are added to the Na-
tional Register through the following
processes.

(1) Those Acts of Congress and Execu-
tive orders which create historic areas
of the National Park System adminis-
tered by the National Park Service, all
or portions of which may be deter-
mined to be of historic significance
consistent with the intent of Congress;
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(2) Properties declared by the Sec-
retary of the Interior to be of national
significance and designated as National
Historic Landmarks;

(3) Nominations prepared under ap-
proved State Historic Preservation
Programs, submitted by the State His-
toric Preservation Officer and approved
by the NPS;

(4) Nominations from any person or
local government (only if such prop-
erty is located in a State with no ap-
proved State Historic Preservation
Program) approved by the NPS and;

(5) Nominations of Federal properties
prepared by Federal agencies, sub-
mitted by the Federal Preservation Of-
ficer and approved by NPS.

§60.l2 Effects of listing under Federal
aw.

The National Register is an authori-
tative guide to be used by Federal,
State, and local governments, private
groups and citizens to identify the Na-
tion’s cultural resources and to indi-
cate what properties should be consid-
ered for protection from destruction or
impairment. Listing of private prop-
erty on the National Register does not
prohibit under Federal law or regula-
tion any actions which may otherwise
be taken by the property owner with
respect to the property.

(a) The National Register was de-
signed to be and is administered as a
planning tool. Federal agencies under-
taking a project having an effect on a
listed or eligible property must provide
the Advisory Council on Historic Pres-
ervation a reasonable opportunity to
comment pursuant to section 106 of the
National Historic Preservation Act of
1966, as amended. The Council has
adopted procedures concerning, inter
alia, their commenting responsibility
in 36 CFR part 800. Having complied
with this procedural requirement the
Federal agency may adopt any course
of action it believes is appropriate.
While the Advisory Council comments
must be taken into account and inte-
grated into the decisionmaking proc-
ess, program decisions rest with the
agency implementing the undertaking.

(b) Listing in the National Register
also makes property owners eligible to
be considered for Federal grants-in-aid
for historic preservation.
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