CEIVED
THE CITY COMMISSION ¢7v &Ee‘;zx S OFFICE

FOR THE CITY OF KEY WEST
019MAY 23 PM L: 08
CITY OF KEY WEST
In re: 1110 White St., KEY WEST. FLORIDA
Fernandy’s Café, LLC-Petitioner
/

NOTICE OF APPEAL OF DECISION OF PLANNING DIRECTOR

NOTICE IS GIVEN that FERNANDY’S CAFE, LLC files an appeal of the
Decision of the Planning Director, pursuant to Key West City Code Chapter 54 and
sates:

1. On December 21, 2018, the Office of Code Compliance issued a
Notice of Code Violation (Case#CC2018-01867), advising that the
restaurant had more seats than licensed. The Notice instructed Fernandy’s
Café, LLC (Petitioner) to contact the Planning Department to get approval
for the seats in excess of the exiting license.

2. In response, on April 5, 2019, a request for recognition of a
Preexisting, Impact-Fee Related Activity with the Planning Director,
requesting that his office recognize the pre-existing use of between 26 and
74 seat restaurant located at 1110 White Street (Fernandy’s Café is located
at the site of the iconic and historic Key West restaurant “Fourh of July”).
A copy of the Request is attached as Exhibit A.

3. With the request, Fernandy’s Café, LLC submitted the following
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exhibits (Exhibit numbers appearing on the documents represent the
exhibit number from the request, not from this Appeal):

a. a Monroe County Property Appraisers Card from 1972-74
showing the pre-existence of a restaurant at that location, issued to
Berena Caballo, attached as Exhibit B,

b. The 1984 City Directory for the City of Key West, showing the
pre-existence of a restaurant at that location, named Fourth of July,
owned by Berena Caballo, attached as Exhibit C.

C. The County Occupational license from 1985-86 showing the
restaurant named Fourth of July, owned by Berena Caballo and
located at 1110 White St. was licensed for 74 seats, attached as
Exhibit D.

d. Affidavits from Alferd Altuve, Louis Condos, Tom Sawyer,
Betty Jo Williams and Lori Thompson all of whom swore that they
were familiar with the 4™ of July restaurant and that it had
approximately 25 seats (Lori Thompson specified in her affidavit
that the seating goes back to the 1970’s), attached collectively as
Exhibit E.

4, The purpose of the impact fee is to compensate the City for the

increased service demand that new service will have over a pre-existing
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service (See Code Section 54-124 “In estimating the increased demand
caused by any solid waste generating activity, the city manager shall
estimate the demand of any preexisting activity according to the table
referred to in section 54-118 unless actual measurements of usage are
available. Preexisting activity includes activity that was taking place on
the property on December 4, 1984, or activity that commenced after
December 4, 1984, and for which impact fees were paid pursuant to this
division. Proof of preexisting land use may be established by official city,
county, or state records and licenses, affidavits and photographs. The
planning official is charged with the responsibility of determining whether
a preexisting land use qualifies under this division. Any person aggrieved
by the decision of the planning official may appeal that decision to the city
commission by filing a notice with the city clerk within ten days.”

The City Planner has stated that there are no actual numbers from
which he can derive the actual use, therefore under the City Code, the City
SHALL estimate the preexisting activity.

Under Chapter 54 of the City Code, when actual numbers are not
available, the City can look to “official city, county, or state records and
licenses, affidavits and photographs” (Sec. 54-82 and 54-124) .

On May 15, 2019, the City Planner, Patrick Wright, issued his ruling
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refusing to recognize the pre-existing activity, ignoring the evidence
presented to him and relying merely on the fact that in his opinion the
consumption area is too small to support 74 seats (the number of seats
stated on the 1985-86 County license). His ruling is attached as Exhibit F.
According to his refusal, his decision is solely based on his observations
of the restaurant in its current configuration and not on how the restaurant
previously was designed.

There was also no effort on the City Planner’s part to independently
verify or confirm the pre-existing activity, even though a check of his own
department records would have supported it. On April 25, 2003 the Key
West Planning Board specifically found that during the 1980’s there was a
pre-existing restaurant on this site that was much larger than the restaurant
in its current configuration. See Exhibit G.

According to servers who worked at the restaurant, the configuration
was entirely different with a small counter that ran the length of the left
side of the restaurant, the current back wall by the restrooms was
nonexistent-allowing extra seating and the area where the current bar and
coffee station is located was open flooring for was table seating. On May
23, 2019, Counsel met with Elvira Quesada, a waitress at the Fourth of

July for 16 years who stated that when she worked there the restaurant had
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eight 4-top tables and 12 counter seats (The counter originally had more
seats, but a corner section was removed to install, a cash register), giving
the restaurant a total of between 44 and 48 seats.

In addition to the foregoing, Petitioner is attaching the affidavit of
Alberta Brogli who worked as a server at the Fourth of July in 1974 and
recalls at least 36 seats (six 4-tops and 12 counter seats). She also
acknowledges that the size and design of the restaurant was different than
the current layout, with a much larger floor space. See Exhibit H.

With a larger configuration and without the existing bar, the floor
space would have been large enough to support the full seating listed on
the County license.

WHEREFORE Fernandy’s Café, LL.C requests the City to overrule the
decision of the City Planner, determine that the business had a preexisting
restaurant activity of between 36 and 74 seats and adjust the license
accordingly.

ALBERT L. KELLEY, P.A.

926 Truman Ave.

Key West, Florida 33040

Phone: (305) 296-0160

Facsimile: (305) 296-3118
Email: ke€y#estlaw@gmail.com

Albert L. Kelley
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TREPANIER

April 5, 2019
Mr. Patrick Wright, Planning Director *

City of Key West
1300 White Street
Key West, FL 33040

RE: 1110 White Street - Fernandy’s Café & AL
Recognition of Preexisting, Impact Fee-related, Activity

A
£
i

DCIATES IN

i
[y

4
£

r

Dear Mr. Wright:
Request:

Planning Official to determine, for the purposes of impact fees, that this property has a preexisting
restaurant activity with 74 seats pursuant to Chapter 54, Article I11.

Back Ground:

This property has 390 sq. ft. of existing consumption area and a corresponding 26 seats. This
property is the subject of a Notice of Violation No. CC2018-01867 for too many seats. During the
resolution of that case, it was discovered that impact fees had only been paid for 10 seats (in
2003). According to Chapter 54, Article Ill, impact fees are applicable to any non-preexisting
activity.

This prcperty historically contained the Fourth of July restaurant; a well-established restaurant
among ithe Conch and Cuban community since the 1950’s. Evidence of the restaurant includes:
* Monroe County Property Appraiser’s records showing pictures of the restaurant.’
e 1984-85 Polk Phone Directory showing the phone numbers for the restaurant at this
location.?
¢ Monroe County Tax Collector's records verifying that the Fourth of July restaurant was
licensed for 74 seats®.
» Affidavits from restaurant customers estimating the seating at more than 25 seats.?

Summary of restaurant related activity:

Dale Document evidence Evidence Exhibit |
Monroe County Property Appraiser’s .
1972-1974 Property Record Card and Hse: Restaurant A
1984-1635 Polk Phone Directory Land Use: Restaurant B
1985-1985 Monroe County Tax Collector's Land Use:74 Seat Restaurant C
Records
2019 Affidavits from customers Land Use: Restaurant D

Summary of seating evidence for the purposes of estimating impact fee-related preexisting
activity:

" Monroe :>ounty Property Appraiser's Property Record Card (Exhibit A)
21984-1985 Polk Phone Directory (Exhibit B)

¥ Monroe County Tax Collector's Records (Exhibit C)

4 Affidavii s from customers (Exhibit D)




April 5, 2019
Page 2 of 2

Seats recognized | Seats recognized by the | Seats recognized by
by the City County (1984-1985) former patrons
TBD 74 >25
Conclusion:

It is the conclusion of Trepanier & Associates that, for the purposes of impact fees, this property
has a preexisting restaurant activity with 74 seats.

We appreciate your consideration and time. If you have any questions, please do not hesitate
to contast me.

Best regards,

/‘j .
C A ) ;,‘/)»Dé)ﬁfi*ﬁ(

Alvina Covington, Planning Technician
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Buttery The 1208 Simonton 5t

Cafe Des Artistes 1007 Simonton 5t

Camiile’s Restaurant 703% Duval Bt

Captain Bob's Shrimp Dock Restaurant 2200 N Roosevelt Bivd
Captain Hornblower’s 300 Front St

{’asa Manana 431 Front St
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Exhibit D

AFFIDAVIT

rm the following fo be true and correct to the

Fest of my knowledge:

I. 1have personal knowledge of the old 4% of July Restaurant which was located

gt 1110 White Street.
2. The property contained approximately 25 seats

3. Thave no monetary interest in this property.

e §rh H s
iascr}bed ana sworn 1o (or affirmed) beforeme on =27 |¥ WPk ZeiC (date) by
o o LA Yo S iname of affiant), he/ ﬁﬁn is personally knbwn to me or
,wt 2 LTS as identification.

. a s
LA WE YA KL G,
Potary’s é:wnamre anci Seal

, A
T P\l
it
2,

A R Cotoi o Ao, Name of Acknowledger printed or stamped
,,,,, : Title or Rank
1=y Sy 2 Commission Number, if any

Alvina Govingion
COMMISSION #781380%
SYPIRES: August 27, 2818
wrew, BARONNDTARY LOM

B
s ErHas



AFFIDAVIT

I [ o ; A ea) , swearlaffirm the following to be true and correct to the

best of my knowledge:

1. I'have personal knowledge of the old 4™ of July Restaurant in operation

during the 1970’s which was located at 1110 White Street.
2. The property contained approximately 25 seats

3. 1have no monetary interest in this property.

L

Suhscnbed and n¢ sworn to {or affirmed) before me ongz_ﬁ_*tgbfgg?ﬂ@g) by
(name of affiant), he/she is personally known 1o me or

ha: o ruzc ted as identification.
%M LL"
Ne: 2y 1gnature and Seal

(VATATA o Name of Acknowledger printed or stamped
R Txtle or Rank
o == 91330 Commission Number, if any

S, e Coigon
4,

§8 % Sion  #FF313801
i @.—*3 LOMhES, August 27, 2010
RO NOTARY.

'%’59'&:@ Wy AARONNOTARY.GOM



Exhibit D

AFFIDAVIT

A AT SR sweardaffiom the following to be true and correct to the

best of my knowledge:
1. Ihave personal knowledge of the old 4% of July Restaurant which was located
s 1110 White Street.
2. The property contained approximately 23 seats

3. 1 have no monetary interest in this property.

Signature
Subscribed and sworn fo (or affirmed) before me on Ch 2619 (dae) by

e ALY {name of affiant), ht. e,he is pawml?y known to me or
his pr}g.sg_:‘ntcd a3 identification.

| ‘ Vi1 X i
P — " | 2,5 WA, S WA 8 1 | .{ Ly
N 3i,ary S Szyaafurc amd S(,a ) ,

A=V G S/ el Name of Acknowledger printed or stamped
__ Title or Rank
. L - ~ Commission Number, if any

1445, ., _
@@f Wty Avina Covingion

“"% LOMMISSION ﬁmam
£ i, & XPIRES: Aupust 27,20
%‘% B W AARONNOTARY cﬁw

'b
””*mm\‘




Exhibit D

AFFIDAVIT
, swear/affirm the following to be trae and correct to the

best of my knowledge:

1. 1 have personal knowledge of the old 4% of July Restaurant which was located
1110 White Street.
2. The property contained approximately 235 seals

3. 1 have no monetary inierest in this property.

Subseribzeg and sworn o (or affirmed) before me on s‘\ 7“’ eh 2ol (g {date) by
yji,,;, S L‘u s L,}.‘ L% {name of affiant), Wonaﬂy known to me or

:g' $ ;):wcp.\ed as identifrcation.

\%J_L £ Kéfu Qﬁ‘ﬁu& uﬂ;‘icg{

?:mz:» s Signature and Seal
Name of Acknowiedger printed or stamped

Div. ey a C anvimoTB Im_"
N L Title or Rank
e IAXD | ~ Commission Number, if any

““%3 ?%"a Avina Covington
COMMISSION #FF313801
""”'fé ;\ﬁ

EXPIRES: August 27, 2018
CHARS

’f!m.

ﬂ b,
\\ ;\K fl;‘, f,
i

\\

W AARONNOTARY COM



AFFIDAVIT

I’," Mﬁg Z , sweat/affirm the following to be true and correct to the

bast of my knowledge:

1. Ihave personal knowledge of the old 4™ of July Restaurant which was located

at 1110 White Street.
2. The property contained approximately 25 seats

3. Thave no monetary interest in this property.

B
Vi

v zsi
Sjﬁbscribed and sworn to (or affirmed) before me on L v Uard (date) by
-/[__ 1Has. (name of affiant), fig/ own to me or

\é 8 prpsented ) as identification,
tary’s Signature ang Seal .
_ & lvine, ( A Vala Q#E%i Name of Acknowledger printed or stamped
_ N o Title or Rank
Y’-"\-"' Y15 501 Commission Number, if any

aptit
SN, Avina Covington
= T COMMISSION #FFA13881
A *5 pepIReS: August 27, 2018
T TS www AARONNOTARY.COM

(7
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PLANNING BOARD RESOLUTION
No. 2003-016

A RESOLUTION OF THE KEY WEST PLANNING BOARD
GRANTING APPROVAL OF A CONDITIONAL USE
APPLICATION TO CONVERT EXISTING COMMERCIAL
SPACE TO RESTAURANT CONSUMPTION AREA FOR
PROPERTY LOCATED AT 1110 WHITE STREET (RE#
00037230-000000); PROVIDING FOR CONDITIONS;
PROVIDING FOR AN EFFECTIVE DATE

WHEREAS, Brent Mattheessen and Christina Mattheessen, as owner
principals/representatives of 4™ of July, LLC, filed an application on May 13,
2003, for Conditional Use approval to permit conversion of existing commercial
space to restaurant consumption area at 1110 White Street (RE # 00037230-

000000; and

WHEREAS, this property is located in the HNC-1 zoning district (Historic
Neighborhood Commercial District Truman/Simonton) where restaurants,
excluding drive-through are a conditional use; and

WHEREAS, the Development Review Committee, at its Meeting on April
25, 2003, had the following comments and suggestions:

®

Keys Energy Services said that the applicant would need to
provide KEYS with a Project Review form. This will enable KEYS
to provide adequate service to the applicant and the
surrounding customers. The only service avallable is single
phase 120/240;

Will require parking variance;

As early as the 1980s it was a restaurant larger than the
proposed;

If preparing food — needs grease trap;

Demonstrate appropriate contained off-street garbage/trash
storage and where it will be picked-up needs to be identified;
Food nature requires sanitary, odor free situation;

Due to take out food there should be garbage cans along White
Street for additional litter control on public property;

Must follow all commercial plumbing requirements;

Life safety issues and fire separation requirement;

Needs to meet ADA access liability requirements, including
Height of counters; bathroom inside needs to be ADA
compliant;

/’{ /

K:\PB Resolutions 2003\016 1110 White ConUse 20030619.doc EPage 1 of§
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AFFIDAVIT OF ALBERTA BROGLI
STATE OF FLORIDA)
COUNTY OF MONROE)
BEFORE ME, the undersigned authority, personally appeared ALBERTA BROGLI (Affiant),
who first being duly sworn, deposes and says:

1. Affiant was employed at a server at the Fourth of July restaurant in 1974.

2. The layout of the Fourth of July restaurant was substantially different than the layout of
Fernandy’s Café. Specifically 1) the existing bar was not in place. The current bar and
coffee service area was open flooring for table service; 2) The back wall the currently
separates the dining are from the restrooms was not in place, increasing the overall dining
room floor space; 3) There was a counter that ran along the entire wall from the front to
the kitchen for counter service; 4) To the best of my recollection, there were 12 seats
along the counter. There were also six 4-top tables for a total of 36 seats.

3. Thave no current interest in the business or the property.

FURTHUR AFFIANT SAYETH NAUGHT.

Executed this 23rd day of May, 2019.

-

Alberta Brogli

COUNTY OF MONROE
STATE OF FLORIDA

I Hereby Certify that on this day personally appeared before me, an officer duly
authorized to administer oaths and take acknowledgments, Alberta Brogli, to me well
known or who produced the following as identification: and
who executed the forgoing document, and acknowledged before me that they executed
the same freely and voluntarily for the purposes therein expressed.

Witness mpy hand and official seal at Key West, Monroe County, Florida, this 23 day of

May, /Z_)

a2 ALBERT L. KELLEY
J % Notary Public - State of Flarida

éNStary Public— +5<i Commission # GG 195957
.. @& My Comm. Expires May 9. 2022
Commission No. “Bonded through National Notary Assn.
(SEAL) B '
Personally known MOR Produced Identification
Type of Identification Produced: /
DID NOT take Oath OR DID take Oath
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