BID DOCUMENTS

For

I'TB #20-006
KINGFISH PIER REPLACEMENT - HURRICANE
IRMA DAMAGE
CITY MARINA AT GARRISON BIGHT

KEY WEST, FLORIDA

MONROE COUNTY
Mayor: Teri Johnston
Commissioners: Jimmy Weekley
Samuel Kaufman
Billy Wardlow

Gregory Davila

Mary Lou Hoover

Clayton Lopez
City Manager: Gregory Veliz

Key West Project No.: HU1701G09

Stantec Project No.: 215615197

JANUARY 2020

@ Stantec

901 Ponce de Leon Boulevard, Suite 900 e Coral Gables, Florida 33134 e Telephone: 305-445-2900



Pages
CONTENTS

PART 1—BIDDING REQUIREMENTS

001113 INVItation 10 Bid ......ccccveieiieec s 1- 2
002113 INStructions t0 BIdAers .........coovveieiiivieeesiee e 1- 8
004113 BId FOIMM e 1- 11
004313 Florida Bid BONG..........cccveiiiiiiieeciescee e 1- 2
004316 Anti-Kickback Affidavit..........cccooiiiiiine s 1- 1
004317 Public Entity Crimes FOIM ........cccooviiiiiiiicieiee e 1- 3
004318 City of Key West Indemnification Form .............ccccooeveiinenene 1- 1
004319 Equal Benefits for Domestic Partners Affidavit and Cone of
00 43 19-2 Silence Affidavit...........occooeii i 2
0043 20 City of Key West Business LiCENSE TaX .....ccccceervvererrerriennennn 1- 1
004400 Bidders Check LiSt.........ccooiiierininiiesiseseeeee e 1- 1
PART 2—CONTRACTING REQUIREMENTS
CONTRACTING FORMS
005213 Owner-Contract AgreemMeNnt...........coeovrvereeienieneee e 1- 12
PROJECT FORMS
0061 13.13 Performance BoNd ..........ccocoveiiienininineee e 1- 2
00 61 13.16 Payment BON.........ccooiiiiiiiieee s 1- 2
CONDITIONS OF THE CONTRACT
00 72 00 General CONAItIONS .......ccvvieiieriirieiese e 1- 43
00 73 00 Supplementary Conditions.........ccoccuevviirnenienieniee e 1- 10
Attachment A: Domestic Partners Agreement.............c..c.o..... 1- 4
General SPecifiCations ..........cocevveiiieiiiie e 1- 2
PART 3—TECHNICAL SPECS
Technical Specification............ccooviiiiiiii i, 1-8
Submittal Requirements...........c.oovve v vii i 1= 3
PART 4—GEOTECH REPORT
Geotechnical Exploration Report .............oovviiiiiiieninnnnns 1-19
CONTENTS

JANUARY 2020 000110-1



PART 5—PERMITS

JANUARY 2020

FloridaDEP.........cccceveii. ...

U.S. Army Corps of Engineers

000110-2



INVITATION TO BID

Sealed bids for the City of Key West, City Marina at Garrison Bright, will be received at the
Office of the City Clerk, City of Key West, 1300 White Street., Key West Florida, 33040 until
3:30 PM, February 19, 2020, and then will be publicly opened and read. Any bids received
after the time and date specified will not be considered.

Please submit one (1) original, and two (2) flash drives each, with one single PDF file
of the entire bid package. Bid package is to be enclosed in a sealed envelope, clearly
marked on the outside “BID FOR ITB #20-006: KINGFISH PIER REPLACEMENT -
HURRICANE IRMA DAMAGE HU1701G09 addressed and delivered to the City Clerk
at the address noted above.

The project proposes to demolish the existing concrete Kingfish Pier and replace it with a
new floating dock, approximately 400 feet in length, with twenty four 30ft long finger piers
(with up to 48 slips). The proposed facility is located between Palm Avenue Causeway and
N. Roosevelt Blvd at City Marina at Garrison Bight. The floating dock facility will include
potable water, fire protection, electrical and sanitary sewer systems, and will be accessible
from the south via a new gangway ramp from the existing adjacent wooden dock.

Drawings and Specifications may be obtained from Demand Star by Onvia and the City of
Key West Website. Please contact Demand Star at www.demandstar.com or call 1-800-711-
1712 or www.cityofkeywest-fl.gov.

A Mandatory Pre-Bid meeting will be held at the City Marina at Garrison Bight Dockmaster
Office, 1801 N Roosevelt Blvd, key West, Florida on February 5, 2020 at 2:30 PM.

The successful Bidder will be required to furnish the necessary additional bond(s) for the
faithful performance of the Contract, as prescribed in the Bidding Documents. The Bidder
will also be required to furnish documentation showing that he is in compliance with the
licensing requirements of the State and the provisions of Chapter 66 section 87 of the Code
of Ordinances of the City of Key West. Compliance with these provisions is required before
the Contractor can enter into the agreement contained in the Contract Documents.
Specifically, Bidder shall demonstrate that he holds, as a minimum, the following licenses
and certificates required by State Statute and local codes.

EACH BID MUST BE SUBMITTED ON THE PRESCRIBED FORM AND
ACCOMPANIED BY BID SECURITY AS PRESCRIBED IN THE
INSTRUCTIONS TO BIDDERS, PAYABLE TO THE CITY OF KEY WEST,
FLORIDA, IN AN AMOUNT NOT LESS THAN FIVE (5) PERCENT OF THE
AMOUNT BID.

THE BIDDER MUST BE A LICENSED CONTRACTOR BY THE STATE OF
FLORIDA AND SUBMIT PROOF OF SUCH WITH THE BID.

INVITATION TO BID
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The Bidder shall furnish documentation showing that he is in compliance with the licensing
requirements of the provisions of Chapter 66 Section 87 of the Code of Ordinances of the City
of Key West within 10 days following the Notice of Award:

A. City of Key West Business Tax License Receipt.
B. A valid Certificate of Competency issued by the Chief Building Official of Key
West, Florida.

All bid bonds, contract bonds, insurance contracts, and certificates of insurance shall be either
executed by or countersigned by a licensed resident agent of the Surety or Insurance Company
having his place of business in the State of Florida, and in all ways complying with the
insurance laws of the State of Florida. Further, the said Surety or Insurance Company shall be
duly licensed and qualified to do business in the State of Florida.

Before a Contract will be awarded for the work contemplated herein, the CITY will conduct
such investigation as is necessary to determine the performance record and ability of the
apparent low Bidder to perform the size and type of work specified under this Contract. Upon
request, the Bidder shall submit such information as deemed necessary by the CITY to
evaluate the Bidder's qualifications.

For information concerning the proposed work, contact Karen Olson, Deputy Director Port
and Marine service by email at kolson@cityofkeywest-fl.gov. Verbal communications, per
the City’s “Cone of Silence” ordinance are not allowed.

The City may reject bids for any and/or all of the following reasons: (1) for budgetary reasons,
(2) if the bidder misstates or conceals a material fact in its bid, (3) if the bid does not strictly
conform to the law or is non-responsive to the bid requirements, (4) if the bid is conditional,
or (5) if a change of circumstances occurs making the purpose of the bid unnecessary to the
City. (6) if such rejection is in the best interest of the City. The City may also waive any minor
formalities or irregularities in any bid.

EE e e

INVITATION TO BID
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INSTRUCTIONS TO BIDDERS

1. CONTRACT DOCUMENTS

A. FORMAT

The Contract Documents are divided into parts, divisions, and sections for
convenient organization and reference. Generally, there has been no attempt to
divide the Specification sections into work performed by the various building
trades, work by separate subcontractors, or work required for separate
facilities in the Project.

B. DOCUMENT INTERPRETATION

The separate sections contained within these Contract Documents are intended
to be mutually cooperative and to provide all details reasonably required for
the execution of the proposed work.

Should there be any doubt as to the meaning or intent of said Contract
Documents, the Bidder should request of the Engineer, in writing (at least

10 calendar days prior to bid opening) an interpretation thereof. Any
interpretation or change in said Contract Documents will be made only in
writing, in the form of Addenda to the Documents which will be furnished to
all registered holders of Contract Documents. Bidders shall submit with their
Bid, or indicate receipt of, all Addenda. The Owner will not be responsible for
any other explanation or interpretations of said Documents.

C. DRAWINGS
Details of construction are bound separately.

2. GENERAL DESCRIPTION OF THE PROJECT

A general description of the work to be done is contained in the Invitation to Bid. The
scope is specified in applicable parts of these Contract Documents.

3. QUALIFICATION OF CONTRACTORS

The prospective Bidders must meet the statutorily prescribed requirements before
award of Contract by the Owner.

Bidders must hold or obtain all licenses or certificates required by federal, state, or
local statutes, or regulations in order to bid and perform the work specified herein.

JANUARY 2020 INSTRUCTIONS TO BIDDERS
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4. BIDDER'S UNDERSTANDING

Each Bidder must inform himself of the conditions relating to the execution of the
work, and it is assumed that he will inspect the site and make himself thoroughly
familiar with all the Contract Documents. Failure to do so will not relieve the
successful Bidder of his obligation to enter into a Contract and complete the
contemplated work in strict accordance with the Contract Documents. It shall be the
Bidder's obligation to verify for himself and to his complete satisfaction all
information concerning site and subsurface conditions.

The Owner will make available to prospective Bidders upon request and at the office
of the Engineer, prior to bid opening, any information that he may have as to
subsurface conditions and surface topography at the worksite.

Information derived from inspection of topographic maps, or from Drawings showing
location of utilities and structures will not in any way relieve the Contractor from any
risk, or from properly examining the Site and making such additional investigations
as he may elect, or from properly fulfilling all the terms of the Contract Documents.

Each Bidder shall inform himself of, and the Bidder awarded a Contract shall comply
with, federal, state, and local laws, statutes, and ordinances relative to the execution
of the work. This requirement includes, but is not limited to, applicable regulations
concerning minimum wage rates, nondiscrimination in the employment of labor,
protection of public and employee safety and health, environmental protection, the
protection of natural resources, fire protection, burning and nonburning requirements,
permits, fees, and similar subjects.

S. TYPE OF PROPOSAL

A. LUMP SUM
Bidders shall submit a Bid on lump sum basis as set forth in the Bid Form.

The Lump Sum Bid price shall include such amounts as the Bidder deems
proper for overhead and profit on account of cash allowances, if any, named
in the Contract Documents as provided in paragraph 11.02 of the General
Conditions.

6. PREPARATION OF PROPOSALS

A. GENERAL

All blank spaces in the Bid form must be filled in for all schedules and
associated parts, as required, preferably in BLACK ink. All price information
shall be clearly shown in figures where required. No changes shall be made in

JANUARY 2020 INSTRUCTIONS TO BIDDERS
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JANUARY 2020

the phraseology of the forms. In case of discrepancy between unit prices and
extended totals, unit prices shall prevail.

Any Bid shall be deemed informal which contains omissions, erasures,
alterations, or additions of any kind, or prices uncalled for, or in which any of
the prices are obviously unbalanced, or which in any manner shall fail to
conform to the conditions of the published Invitation to Bid.

Only one Bid from any individual, firm, partnership, or corporation, under the
same or different names, will be considered. Should it appear to the Owner
that any Bidder is interested in more than one Bid for work contemplated, all
Bids in which such Bidder is interested will be rejected.

DESCRIPTION OF SUPPLIERS

Any manufacturer’s name, trade name, brand name, or catalog number used in
the specifications is for the purpose of describing and establishing general
quality levels. SUCH REFERENCES ARE NOT INTENDED TO BE
RESTRICTIVE. Bids will be considered for any brand, which meets the
quality of the specifications for any item.

SIGNATURE

The Bidder shall sign his Bid in the blank space provided therefore. If Bidder
is a corporation, the legal name of the corporation shall be set forth above,
together with the signature of the officer or officers authorized to sign
Contracts on behalf of the corporation. If Bidder is a partnership, the true
name of the firm shall be set forth above, together with the signature of the
partner or partners authorized to sign Contracts in behalf of the partnership. If
signature is by an agent, other than an officer of a corporation or a member of
a partnership, a notarized power-of-attorney must be on file with the Owner
prior to opening of Bids or submitted with the Bid, otherwise the Bid will be
regarded as not properly authorized.

SPECIAL BIDDING REQUIREMENTS

The Bidder's attention is brought to the hiring practices and licenses and
permits of the City of Key West.

The Bidder shall submit with his Bid his experience record showing his
experience and expertise in marine construction similar to this project.

Such experience record shall provide at least five current or recent projects of
similar work, preferably within Florida or the southeastern United States. For
each project the following information shall be provided:

1. Description and location of work.
2. Contract amount.
3. Dates work was performed.

INSTRUCTIONS TO BIDDERS
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Owner.

Name of Owner's contact person and phone number.
Engineer.

Name of Engineer's contact person and phone number.

No ok

E. ATTACHMENTS

Bidder shall complete and submit the following forms with this bid:

Anti Kickback Affidavit.

Public Entity Crimes.

Key West Indemnification Form.
Domestic Partner Affidavit.
Local Vendors Form.

Cone of Silence Affidavit.

Proof of Insurance

NoakrwdE

H. ANTI-KICKBACK AFFIDAVIT

The Bidder shall submit a signed and notarized Anti-Kickback Affidavit with
Bid on the form provided herein.

G. PUBLIC ENTITY CRIMES

A person or affiliate who has been placed on the convicted vendor list
following a conviction for a public entity crime may not submit a bid on a
contract to provide any goods or services to a public entity, may not submit a
bid on a contract with a public entity for the construction or repair of a public
building or public work, may not submit bids on leases of real property to a
public entity, may not be awarded or perform work as a contractor, supplier,
subcontractor, or consultant under a contract with any public entity and may
not transact business with any public entity in excess of the threshold amount
provided in Section 287.017, for CATEGORY TWO for a period of

36 months from the date of being placed on the convicted vendor list.”

H. KEY WEST INDEMNIFICATION FORM

The Bidder shall submit a signed and sealed Key West Indemnification Form
with Bid on the form provided herein.

JANUARY 2020 INSTRUCTIONS TO BIDDERS
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l. DOMESTIC PARTNER AFFIDAVIT

The Bidder shall submit a signed and notarized Domestic Partner Affidavit with
Bid on the form provided herein.

7. STATE AND LOCAL SALES AND USE TAXES

Unless the Supplementary Conditions contains a statement that the Owner is exempt
from state sales tax on materials incorporated into the work due to the qualification of
the work under this Contract, all state and local sales and use taxes, as required by the
laws and statutes of the state and its political subdivisions, shall be paid by the
Contractor. Prices quoted in the Bid shall include all nonexempt sales and use taxes,
unless provision is made in the Bid form to separately itemize the tax.

8. SUBMISSION OF BIDS

All Bids must be submitted not later than the time prescribed, at the place, and in the
manner set forth in the Invitation to Bid. Bids must be made on the Bid forms
provided herewith. The Bidder shall submit one (1) original, two (2) FLASH
DRIVES WITH A SINGLE PDF FILE OF THE FULL PROPOSAL and all
required bonds, attachments, and forms.

Each Bid must be submitted in a sealed envelope, so marked as to indicate the
Bidder's name and its contents without being opened, and addressed in conformance
with the instructions in the Invitation to Bid.

9. MODIFICATION OR WITHDRAWAL OF PROPOSALS

Prior to the time and date designated for receipt of Bids, any Bid submitted may be
withdrawn by notice to the party receiving Bids at the place designated for receipt of
Bids. Such notice shall be in writing over the signature of the Bidder or by telegram.
If by telegram, written confirmation over the signature of the Bidder shall be mailed
and postmarked on or before the date and time set for receipt of Bids. No Bid may be
withdrawn after the time scheduled for opening of Bids, unless the time specified in
paragraph Award of Contract of these Instructions to Bidders shall have elapsed.

JANUARY 2020 INSTRUCTIONS TO BIDDERS
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10.

11.

12.

BID SECURITY

Bids must be accompanied by cash, a certified check, or cashier's check drawn on a
bank in good standing, or a bid bond issued by a Surety authorized to issue such
bonds in the state where the work is located, in the amount of 5 percent of the total
amount of the Bid submitted. This bid security shall be given as a guarantee that the
Bidder will not withdraw his Bid for a period of 60 days after bid opening, and that if
awarded the Contract, the successful Bidder will execute the attached Contract and
furnish properly executed Performance and Payment Bonds, each in the full amount
of the Contract price within the time specified.

The Attorney-in-Fact who executes this bond in behalf of the Surety must attach a
notarized copy of his power-of-attorney as evidence of his authority to bind the
Surety on the date of execution of the bond. Where State Statute requires,
certification by a resident agent shall also be provided.

If the Bidder elects to furnish a Bid Bond, he shall use the Bid Bond form bound
herewith, or one conforming substantially thereto in form and content.

RETURN OF BID SECURITY

Within 15 days after the award of the Contract, the Owner will return the bid
securities to all Bidders whose Bids are not to be further considered in awarding the
Contract. Retained bid securities will be held until the Contract has been finally
executed, after which all bid securities, other than Bidders' bonds and any guarantees
which have been forfeited, will be returned to the respective Bidders whose Bids they
accompanied.

AWARD OF CONTRACT

The award will be made under one Contract by the Owner on the basis of the total
Lump Sum Base Bid from the lowest, responsive, responsible Bidder.

Within 90 calendar days after the opening of Bids, the Owner will accept one of the
Bids or will act in accordance with the following paragraphs. The acceptance of the
Bid will be by written notice of award, mailed to the office designated in the Bid, or
delivered to the Bidder's representative. In the event of failure of the lowest
responsive, responsible Bidder to sign the Contract and provide an acceptable
Performance Bond, Payment Bond, insurance certificate(s) and evidence of holding
required licenses and certificates, the Owner may award the Contract to the next
lowest responsive, responsible Bidder. Such award, if made, will be made within 120
calendar days after the opening of Bids.

The Owner reserves the right to accept or reject any or all Bids, and to waive any
informalities and irregularities in said Bids.

JANUARY 2020 INSTRUCTIONS TO BIDDERS
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13.
14.

A.

B.
JANUARY 2020

EXECUTION OF CONTRACT

The successful Bidder shall, within 10 working days after receiving Notice of Award,
sign and deliver to the Owner a Contract in the form hereto attached, together with
the insurance certificate examples of the bonds as required in the Contract Documents
and evidence of holding required licenses and certificates. Within 10 working days
after receiving the signed Contract from the successful Bidder, the Owner's
authorized agent will sign the Contract. Signature by both parties constitutes
execution of the Contract.

CONTRACT BONDS

PERFORMANCE AND PAYMENT BONDS

The successful Bidder shall file with the Owner, at the time of delivery of the
signed Contract, a Performance Bond and Payment Bond on the form bound
herewith, each in the full amount of the Contract price in accordance with the
requirements of Florida Statutes Section 255.05 or 713.23, as applicable, as
security for the faithful performance of the Contract and the payment of all
persons supplying labor and materials for the construction of the work, and to
cover all guarantees against defective workmanship or materials, or both,
during the warranty period following the date of final acceptance of the work
by the Owner. The Surety furnishing this bond shall have a sound financial
standing and a record of service satisfactory to the Owner, shall be authorized
to do business in the State of Florida, and shall be listed on the current

U.S. Department of Treasury Circular Number 570, or amendments thereto in
the Federal Register, of acceptable Sureties for federal projects.

POWER-OF-ATTORNEY

The Attorney-in-Fact (Resident Agent in state which work is being
performed) who executes this Performance and Payment Bond in behalf of the
Surety must attach a notarized copy of his power-of-attorney as evidence of
his authority to bind the Surety on the date of execution of the bond.

All Contracts, Performance and Payment Bonds, and respective
powers-of-attorney will have the same date.

INSTRUCTIONS TO BIDDERS
002113-7



15.

16.

17.

FAILURE TO EXECUTE CONTRACT AND FURNISH BOND

The Bidder who has a Contract awarded to him and who fails to promptly and
properly execute the Contract or furnish the required Bonds shall forfeit the bid
security that accompanied his bid, and the bid security shall be retained as liquidated
damages by the Owner, and it is agreed that this said sum is a fair estimate of the
amount of damages the Owner will sustain in case the Bidder fails to enter into a
Contract or furnish the required Bonds. Bid security deposited in the form of cash, a
certified check, or cashier's check shall be subject to the same requirement as a Bid
Bond.

PERFORMANCE OF WORK BY CONTRACTOR

The Contractor shall perform on the site and with his own organization, labor
equivalent to at least 40 percent of the total amount of the work to be performed
under this Contract and materials. If, during the progress of the work hereunder, the
Contractor requests a reduction of such percentage, and the Engineer determines that
it would be to the client's advantage, the percentage of the labor required to be
performed by the Contractor's own organization may be reduced; PROVIDED prior
written approval of such reduction is obtained by the contractor from the Engineer.

Each Bidder must furnish with his Bid a list of the items that he will perform with his
own forces and the estimated total cost of these items.

TIME OF COMPLETION

The time of completion of the work to be performed under this Contract is the
essence of the Contract. Delays and extensions of time may be allowed in accordance
with the provisions stated in the General Conditions. The time allowed for the
completion of the work authorized is stated in the Bid.

The term of this contract is 120 calendar days.

END OF SECTION

JANUARY 2020 INSTRUCTIONS TO BIDDERS
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NOTE TO BIDDER: Use preferably BLACK ink for completing this Bid form.

BID FORM
To: The City of Key West
Address: 1300 White St., Key West, Florida 33040
Project Title: Kingfish Pier Replacement - City Marina at Garrison Bight

City of Key West Project No.: HU1701G09 (ITB #20-006)

Bidder's person to contact for additional information on this Bid:

Name:

Telephone:

BIDDER'S DECLARATION AND UNDERSTANDING

The undersigned, hereinafter called the Bidder, declares that the only persons or parties
interested in this Bid are those named herein, that this Bid is, in all respects, fair and without
fraud, that it is made without collusion with any official of the Owner, and that the Bid is made
without any connection or collusion with any person submitting another Bid on this Contract.

The Bidder further declares that he has carefully examined the Contract Documents for the
construction of the project, that he has personally inspected the site, that he has satisfied himself
as to the quantities involved, including materials and equipment, and conditions of work
involved, including the fact that the description of the quantities of work and materials, as
included herein, is brief and is intended only to indicate the general nature of the Work and to
identify the said quantities with the detailed requirements of the Contract Documents, and that
this Bid is made according to the provisions and under the terms of the Contract Documents,
which Documents are hereby made a part of this Bid.

CONTRACT EXECUTION AND BONDS

The Bidder agrees that if this Bid is accepted, he will, within 10 days, not including Sundays and
legal holidays, after Notice of Award, sign the Contract in the form annexed hereto, and will at
that time, deliver to the Owner examples of the Performance Bond and Payment Bond required
herein, and evidence of holding required licenses and certificates, and will, to the extent of his
Bid, furnish all machinery, tools, apparatus, and other means of construction and do the Work
and furnish all the materials necessary to complete all work as specified or indicated in the
Contract Documents.

CERTIFICATES OF INSURANCE
Bidder agrees to furnish the Owner, before commencing the Work under this Contract, the
certificates of insurance as specified in these Documents.

JANUARY 2020 BID FORM
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GENERAL INSURANCE REQUIREMENTS

A.

During the term of the Contract, the Contractor shall provide, pay for, and maintain with
insurance companies satisfactory to the City of Key West (City), the types of insurance
described herein.

All insurance shall be from responsible insurance companies eligible to do business in the
State of Florida. The required policies of insurance shall be performable in Monroe
County, Florida, and shall be construed in accordance with the laws of the State of
Florida.

The City shall be specifically included as an additional insured on the Contractor’s
Marine General Liability, Umbrella Liability and Business Automobile Liability policies
including a waiver of subrogation clause in favor of the City of Key West on all policies,
and shall also provide the "Severability of Interest" provision (a/k/a "Separation of
Insured’s"” provision). The City’s additional insured status should be extended to the
Completed Operations coverage.

The Contractor shall deliver to the City, prior to the City issuing the Notice to Proceed,
properly executed "Certificate(s) of Insurance”, setting forth the insurance coverage and
limits required herein. The Certificates must be personally, manually signed by the
authorized representative of the insurance company(s) shown on the Certificate of
Insurance with proof that the person signing the certificate is an authorized representative
thereof. In addition, certified, true and exact copies of the insurance policies required
herein shall be provided the City, on a timely basis, if requested by the City.

Ten days after the City has issued the Notice to Proceed, if Contractor refuses or
otherwise neglects to deliver the required Certificate(s) of Insurance personally and
manually signed by the authorized representative of the insurance company(s), the City
may, at the City’s sole discretion,(a) terminate or suspend this Contract and seize the
amount of Contractor’s bid security (Bid Bond, cash or other security acceptable to the
City).

The Contractor shall take immediate steps to make up any impairment to any Aggregate
Policy Limit upon notification of the impairment. If at any time the City requests a
written statement from the insurance company(s) as to any impairment to the Aggregate
Limit, the Contractor shall promptly authorize and have delivered such statement to the
City.

The Contractor authorizes the City and/or its insurance consultant to confirm all
information furnished to the City, as to its compliance with its Bonds and Insurance
Requirements, with the Contractor’s insurance agents, brokers, surety, and insurance
carriers.

All insurance coverage of the Contractor shall be primary to any insurance or self-
insurance program carried by the City. The City’s insurance or self-insurance programs
or coverage shall not be contributory with any insurance required of the Contractor in this
Contract.

The acceptance of delivery to the City of any Certificate of Insurance evidencing the
insurance coverage and limits required in the Contract does not constitute approval or
agreement by the City that the insurance requirements in the Contract have been met or
that the insurance policies shown in the Certificates of Insurance are in compliance with
the Contract requirements.

No work or occupancy of the premises shall commence at the site unless and until the
required Certificate(s) of Insurance are in effect and the written Notice to Proceed is
issued to the Contractor by the City.

JANUARY 2020 BID FORM
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The insurance coverage and limits required of the Contractor under this Contract are
designed to meet the minimum requirements of the City. They are not designed as a
recommended insurance program for the Contractor. The Contractor alone shall be
responsible for the sufficiency of its own insurance program. Should the Contractor have
any question concerning its exposures to loss under this Contract or the possible
insurance coverage needed therefore, it should seek professional assistance.

Should any of the required insurances specified in this Contract provide for a deductible,
self-insured retention, self-insured amount, or any scheme other than a fully insured
program, and the insurance company providing the coverage will not agree in writing to
pay the deductible or retention including the costs of defense as provided for in its policy
without consideration of the deductible or retention in the settlement of insured claims,
then the Contractor agrees, if required by the City to provide, pay for, and maintain a
surety bond acceptable to the City from an insurance company acceptable to the City (or
a standby irrevocable Letter of Credit acceptable to the City) in the amount of the
deductible or retention, guaranteeing payment of the deductible or retention. Said
guarantee is to continue for four (4) years following completion of the Work.

All of the required insurance coverage shall be issued as required by law and shall be
endorsed, where necessary, to comply with the minimum requirements contained herein.
All policies of insurance required herein shall require that the insurer give the City thirty
(30) days advance written notice of any cancellation, intent not to renew any policy
and/or any change that will reduce the insurance coverage required in this Contract,
except for the application of the Aggregate Limits Provisions.

Renewal Certificate(s) of Insurance shall be provided to the City at least twenty (20) days
prior to expiration of current coverage so that there shall be no interruption in the work
due to lack of proof of the insurance coverage required of the Contractor in this Contract.
If the Contractor fails to provide or maintain the insurance coverage required in this
Contract at any time during the term of the Contract, the City may terminate or suspend
this Contract.

If the Contractor utilizes contractors or sub-contractors to perform any work governed by
this agreement, the Contractor will ensure all contractors and sub-contractors maintain
the same types and amounts of insurance required of the Contractor. In addition, the
Contractor will ensure that the contractors and sub-contractors insurances comply with all
of the Insurance Requirements specified for the Contractor contained within this
agreement. The Contractor shall obtain Certificates of Insurance comparable to those
required of the Contractor from all contractors and sub-contractors. Such Certificates of
Insurances shall be presented to City upon request.

SPECIFIC INSURANC E COVERAGES AND LIMITS

A. All requirements in this Insurance Section shall be complied with in full by the
Contractor unless excused from compliance in writing by the City.

B. The amounts and types of insurance must conform to the following minimum
requirements. Current Insurance Service Office (ISO) or National Council on
Compensation Insurance (NCCI) policies, forms, and endorsements or broader shall be
used where applicable. Notwithstanding the foregoing, the wording of all policies, forms,
and endorsements must be acceptable to the City.

Workers' Compensation and Employers’ Liability Insurance shall be maintained
in force during the term of this Contract for all employees engaged in this work under

JANUARY 2020 BID FORM
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this Contract, in accordance with the laws of the State of Florida. The minimum
acceptable limits shall be:

Workers' Compensation Florida Statutory Requirements
Employer's Liability $1,000,000.00 Limit Each Accident
$1,000,000.00 Limit Disease Aggregate

$1,000,000.00 Limit Disease Each
Employee

United States Longshoremen and Harbor Workers (USL&H) coverage shall be
maintained by the Contractor that will respond to the Federal USL&H statute (33 USC
sections 901-950). Such coverage shall have minimum limits consistent with 33 USC
sections 901-950 and in no case less than $1,000,000.

Jones Act coverage shall be maintained by the Contractor that will respond to claims
filed under the Federal Jones Act (46 U.S.C.A. subsection 688). Such coverage shall
have minimum limits of $1,000,000.

Marine General Liability Insurance shall be maintained by the Contractor on the Full
Occurrence Form. Coverage shall include but not be limited to Premises and
Operations, Personal Injury, Contractual for this Contract, Independent Contractors,
Broad Form Property Damage, and Products & Completed Operations Coverage.
Coverage must extend to damage/destruction of vessels being relocated by the
Contractor. In addition to the required Certificate(s) of insurance, the Contractor will be
required to provide the City will a certified copy of the Contractor’s Marine General
Liability policy before the City will issue the notice to proceed.

The minimum acceptable limits will be:
Bodily Injury & $2,000,000.00 Combined Single Limit each
Property Damage Liability Occurrence and aggregate.

Completed Operations Liability Coverage shall be maintained by the Contractor for a
period of not less than four (4) years following Final Completion and Acceptance by the
CITY.

The use of an Excess and/or Umbrella policy shall be acceptable if the level of protection
provided by the Excess and/or Umbrella policy is no less restrictive then the Primary
General Liability policy.

Business Automobile Liability Insurance shall be maintained by the Contractor as to
ownership, maintenance, use, loading and unloading of all owned, non-owned, leased or
hired vehicles with limits of not less than:

JANUARY 2020 BID FORM
004113-4



Bodily Injury $1,000,000.00 Limit Each Accident
Property Damage Liability ~ $1,000,000.00 Limit Each Accident
or
Bodily Injury &
Property Damage Liability  $1,000,000.00 Combined Single Limit Each
Accident

Watercraft Liability Insurance The Contractor will be required to maintain Watercraft
Liability Insurance with minimum limits of $2,000,000.

START OF CONSTRUCTION AND CONTRACT COMPLETION TIMES

The Bidder agrees to begin work within 10 calendar days after the date of the Notice to Proceed
and to achieve Substantial Completion within 120 calendar days from the date when the Contract
Times commence to run as provided in paragraph 2.03.A of the General Conditions, and Work
will be completed and ready for final payment and acceptance in accordance with
paragraph 14.07 of the General Conditions.

LIQUIDATED DAMAGES

In the event the Bidder is awarded the Contract, Owner and Bidder recognize that time is of the
essence of this Agreement and that Owner will suffer financial loss if the Work is not completed
within the times specified in paragraph Start of Construction and Contract Completion Times
above, plus any extensions thereof allowed in accordance with Article 12 of the General
Conditions. Owner and Bidder also recognize the delays, expense, and difficulties involved in
proving in a legal or other dispute resolution proceeding the actual loss suffered by Owner if the
Work is not completed on time. Accordingly, instead of requiring any such proof, Owner and
Bidder agree that as liquidated damages for delay (but not as a penalty) Bidder shall pay Owner
$1,000 per day for each day that expires after the time specified for Final completion.

Owner will recover such liquidated damages by deducting the amount owed from the final
payment or any retainage held by Owner.

ADDENDA

The Bidder hereby acknowledges that he has received Addenda Nos.
, (Bidder shall insert No. of each Addendum received) and agrees that all
addenda issued are hereby made part of the Contract Documents, and the Bidder further agrees
that his Bid(s) includes all impacts resulting from said addenda.

SALES AND USE TAXES

The Bidder agrees that all federal, state, and local sales and use taxes are included in the stated
Bid Prices for the Work. Allowances DO NOT include any sales and use tax. Equipment
allowance includes taxes as shown in Equipment Suppliers’ Bid.
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PUBLIC ENTITY CRIMES

“A person or affiliate who has been placed on the convicted vendor list following a conviction
for a public entity crime may not submit a bid on a contract to provide any goods or services to a
public entity, may not submit a bid on a contract with a public entity for the construction or
repair of a public building or public work, may not submit bids on leases of real property to a
public entity, may not be awarded or perform work as a contractor, supplier, subcontractor, or
consultant under a contract with any public entity and may not transact business with any public
entity in excess of the threshold amount provided in Section 287.017, for CATEGORY TWO for
a period of 36 months from the date of being placed on the convicted vendor list.”

COMBINED UNIT PRICE AND LUMP SUM WORK

The Bidder further proposes to accept as full payment for the Work proposed herein the amounts
computed under the provisions of the Contract Documents. For unit price bid items, the estimate
of quantities of work to be done is tabulated in the Proposal and, although stated with as much
accuracy as possible, is approximate only and is assumed solely for the basis of calculation upon
which the award of Contract shall be made. For lump sum bid items, it is expressly understood
that the amounts are independent of the exact quantities involved. The Bidder agrees that the
amounts for both unit price and lump sum work represent a true measure of labor and materials
required to perform the Work, including all allowances for inspection, testing, overhead and
profit for each type of work called for in these Contract Documents. The amounts shall be shown
in both words and figures. In case of discrepancy, the amount shown in words shall govern.

PERMITS

Prior to issues of the Notice to Proceed the City will have obtained permits from FDEP and
ACOE. The CONTRACTOR will be responsible for obtaining required building permits from
the City’s Building Department.

JANUARY 2020 BID FORM
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Kingfish Pier Replacement
City Marina at Garrison Bight
Key West, Florida
Stantec Project No. 215615197
BID FORM

Bid unit prices stated in this proposal include all costs and expenses for labor, equipment, materials, contractor’s overhead and profit.

Unit prices for the various work items are intended to establish a total price for completing the project in its entirety.  All work and

incidental costs shall be included for payment under the several scheduled items of the overall contract, and no separate payment will
be made therefore.

Unit
Item Description Qty Units Price Total
Base Bid

Mobilization 1 EA $
General / Supp Conditions 1 EA $
Performance / Payment Bonds 1 EA $
Demobilization 1 EA $

(10% of Construction Cost Max) $
Permit Fees (to be paid at cost) 1 LS $45,000 | $ 45,000
Demolition of Existing Floating Concrete Pier, Pilings and
removal of all existing concrete spalling debris that has
fallen or will fall from existing Pier 1 LS $ $
Furnish and install Main Floating Pier (8'W by 390'-8%"L) | 3126 Sk $ $
Furnish and install 24 Finger Piers (4’-1"W x 30'-2"L) 2956 SF $ $
Furnish and install Piles (HSS 20.00 X 0.50) with epoxy
coating system (Exterior) 48 EA $ $
Furnish and install Mooring Piles (HSS 14.00 X 0.50) with
epoxy coating system (Exterior) 23 EA $ $
Pile Collars 16 EA $ $
Furnish and install Aluminum Access Ramp (4’'W x 17'L) 1 EA 3 $
Furnish and install accessories (15” Cleats: Main
Pier/Finger Piers) 186 EA $ $
Electrical System per Stantec Plans and Specifications 1 LS $ $
Potable Water System per Stantec Plans and Specifications 1 LS $ $
Sewer System per Stantec Plans and Specifications 1 LS $ $
Fire System per Stantec Plans and Specifications 1 LS $ $
As-builts 1 LS $ $
Product information and Warranty Certificate Binder 1 LS $ $
Safety Act 1 LS $ $
JANUARY 2020 BID FORM
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General Allowance (Only to be used with owners’ written
permission) 1 LS $75,000 | $ 75,000

Total Base Bid | $

TOTAL LUMP SUM BASE BID
Dollars

(Amount written in words has precedence)
and Cents

SUBCONTRACTORS

The Bidder further proposes that the following subcontracting firms or businesses will be
awarded subcontracts for the following portions of the Work in the event that the Bidder is
awarded the Contract:

Name

Street City State Zip
Name

Street City State Zip
Name

Street City State Zip
Name

Street City State Zip
JANUARY 2020 BID FORM
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Surety

whose address is

Street City State Zip

Bidder

The name of the Bidder submitting this Bid is

doing business at

Street City State Zip

which is the address to which all communications concerned with this Bid and with the Contract
shall be sent.

The names of the principal officers of the corporation submitting this Bid, or of the partnership,
or of all persons interested in this Bid as principals are as follows:

JANUARY 2020 BID FORM
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If Sole Proprietor or Partnership

IN WITNESS hereto the undersigned has set his (its) hand this ___ day of 20

Signature of Bidder

Title

JANUARY 2020 BID FORM
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If Corporation

IN WITNESS WHEREOF the undersigned corporation has caused this instrument to be executed
and its seal affixed by its duly authorized officers this ___ day of 20

(SEAL)

Name of Corporation

By:

Title:

Attest:

Secretary

END OF SECTION
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FLORIDA BID BOND

BOND NO.

AMOUNT: $

KNOW ALL MEN BY THESE PRESENTS, that

hereinafter called the Contractor (Principal), and

a corporation duly organized and existing under and by virtue of the laws of the State of
Florida, hereinafter called the Surety, and authorized to transact business within the State of
Florida, as Surety, are held and firmly bound unto The City of Key West as Owner

(Obligee), in the sum of:

DOLLARS ($ ), for the
payment for which we bind ourselves, our heirs, executors, administrators, successors, and
assigns, jointly and severally, firmly by these presents.

THE CONDITION OF THIS BOND IS SUCH THAT:

WHEREAS, the Principal is herewith submitting his or its Bid Proposal for HU1701G09
Kingfish Pier Replacement — Hurricane Irma Damage ITB #20-006.

WHEREAS, the Principal contemplates submitting or has submitted a bid to the Obligee for
the furnishing of all labor, materials (except those to be specifically furnished by the Owner),
equipment, machinery, tools, apparatus, means of transportation for, and the performance of
the work covered in the Proposal and the detailed Drawings and Specifications, entitled:

WHEREAS, it was a condition precedent to the submission of said bid that a cashier's check,
certified check, or bid bond in the amount of 5 percent of the base bid be submitted with said
bid as a guarantee that the Bidder would, if awarded the Contract, enter into a written
Contract with the Owner for the performance of said Contract, within 10 working days after
written notice having been given of the award of the Contract.

FLORIDA BID BOND
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NOW, THEREFORE, the conditions of this obligation are such that if the Principal within
10 consecutive calendar days after written notice of such acceptance, enters into a written
Contract with the Obligee and furnishes the Performance and Payment Bonds, each in an
amount equal to 100 percent of the awarded base bid, satisfactory to the Owner, then this
obligation shall be void; otherwise the sum herein stated shall be due and payable to the
Obligee and the Surety herein agrees to pay said sum immediately upon demand of the
Obligee in good and lawful money of the United States of America, as liquidated damages
for failure thereof of said Principal.

Signed and sealed this day of , 20

Principal

By:

Surety

By:

Attorney-In-Fact

END OF SECTION

FLORIDA BID BOND
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ANTI-KICKBACK AFFIDAVIT

STATE OF FLORIDA )
: SS
COUNTY OF MONROE )

I, the undersigned hereby duly sworn, depose and say that no portion of the sum herein bid
will be paid to any employees of the City of Key West as a commission, kickback, reward or
gift, directly or indirectly by me or any member of my firm or by an officer of the
corporation.

By:

Sworn and subscribed before me this
day of , 20

NOTARY PUBLIC, State of Florida
at Large

My Commission Expires:

END OF SECTION

ANTI-KICKBACK AFFIDAVIT
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SWORN STATEMENT UNDER SECTION 287.133(3)(A)
FLORIDA STATUTES, ON PUBLIC ENTITY CRIMES

THIS FORM MUST BE SIGNED IN THE PRESENCE OF A NOTARY PUBLIC OR OTHER
OFFICER
AUTHORIZED TO ADMINISTER OATHS.

1.

2.

This sworn statement is submitted with Bid or Proposal for

This sworn statement is submitted by

(name of entity submitting sworn statement)

whose business address is

and (if applicable) its Federal Employer

Identification Number (FEIN) is

(If the entity has no FEIN, include the Social Security Number of the individual

signing this

sworn statement

My name is

(please print name of individual signing)

and my relationship to the entity named above is

I understand that a “public entity crime” as defined in Paragraph 287.133(1)(g),
Florida Statutes, means a violation of any state or federal law by a person with respect
to and directly related to the transaction of business with any public entity or with an
agency or political subdivision of any other state or with the United States, including
but not limited to, any bid or contract for goods or services to be provided to any
public or an agency or political subdivision of any other state or of the United States
and involving antitrust, fraud, theft, bribery, collusion, racketeering, conspiracy,
material misrepresentation.

I understand that “convicted” or “conviction” as defined in Paragraph 287.133(1)(b),
Florida Statutes, means a finding of guilt or a conviction of a public entity crime, with
or without an adjudication guilt, in any federal or state trial court of record relating to
charges brought by indictment information after July 1, 1989, as a result of a jury
verdict, nonjury trial, or entry of a plea of guilty or nolo contendere.

I understand that an “affiliate” as defined in Paragraph 287.133(1)(a), Florida
Statutes, means

PUBLIC ENTITY CRIMES
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1. A predecessor or successor of a person convicted of a public entity crime; or

2. An entity under the control of any natural person who is active in the
management of the entity and who has been convicted of a public entity crime.
The term “affiliate” includes those officers, directors, executives, partners,
shareholders, employees, members, and agents who are active in the
management of an affiliate. The ownership by one person of shares constituting
controlling interest in another person, or a pooling of equipment or income
among persons when not for fair market value under an arm’s length agreement,
shall be a prima facie case that one person controls another person. A person
who knowingly enters into a joint venture with a person who has been convicted
of a public entity crime in Florida during the preceding 36 months shall be
considered an affiliate.

7. I understand that a “person” as defined in Paragraph 287.133(1)(8), Florida Statutes,
means any natural person or entity organized under the laws of any state or of the
United States with the legal power to enter into a binding contract and which bids or
applies to bid on contracts for the provision of goods or services let by a public entity,
or which otherwise transacts or applies to transact business with public entity. The
term “person” includes those officers, directors, executives, partners, shareholders,
employees, members, and agents who are active in management of an entity.

8. Based on information and belief, the statement which | have marked below is true in
relation to the entity submitting this sworn statement. (Please indicate which
statement applies).

Neither the entity submitting this sworn statement, nor any officers,
directors, executives, partners, shareholders, employees, members, or agents who are
active in management of the entity, nor any affiliate of the entity, nor any affiliate of
the entity have been charged with and convicted of a public entity crime subsequent
to July 1, 1989, AND (Please indicate which additional statement applies.)

There has been a proceeding concerning the conviction before a
hearing of the State of Florida, Division of Administrative Hearings. The final order
entered by the hearing officer did not place the person or affiliate on the convicted
vendor list. (Please attach a copy of the final order).

The person or affiliate was placed on the convicted vendor list. There
has been a subsequent proceeding before a hearing officer by the State of Florida,
Division of Administrative Hearings. The final order entered by the hearing officer
determined that it was in the public interest to remove the person or affiliate from the
convicted vendor list. (Please attach a copy of the final order).

The person or affiliate has not been put on the convicted vendor list.
(Please describe any action taken by or pending with the Department of General
Services).

PUBLIC ENTITY CRIMES
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(signature)

(date)

STATE OF
COUNTY OF
PERSONALLY APPEARED BEFORE ME, the undersigned
authority,
who, after first being sworn by me, affixed
his/her

(name of individual signing)

signature in the space provided above on this of , 20

My commission expires:

NOTARY PUBLIC

PUBLIC ENTITY CRIMES
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CITY OF KEY WEST INDEMNIFICATION FORM

To the fullest extent permitted by law, the CONTRACTOR expressly agrees to indemnify
and hold harmless the City of Key West, their officers, directors, agents and employees
*(herein called the “indemnitees”) from liabilities, damages, losses and costs, including but
not limited to, reasonable attorney’s fees and court costs, such legal expenses to include costs
incurred in establishing the indemnification and other rights agreed to in this Paragraph, to
persons or property, to the extent caused by the negligence, recklessness, or intentional
wrongful misconduct of the CONTRACTOR, its Subcontractors or persons employed or
utilized by them in the performance of the Contract. Claims by indemnitees for
indemnification shall be limited to the amount of CONTRACTOR’s insurance or $1 million
per occurrence, whichever is greater. The parties acknowledge that the amount of the
indemnity required hereunder bears a reasonable commercial relationship to the Contract and
it is part of the project specifications or the bid documents, if any.

The indemnification obligations under the Contract shall not be restricted in any way by any
limitation on the amount or type of damages, compensation, or benefits payable by or for the
CONTRACTOR under Workers’ Compensation acts, disability benefits acts, or other
employee benefits acts, and shall extend to and include any actions brought by or in the name
of any employee of the CONTRACTOR or of any third party to whom CONTRACTOR may
subcontract a part or all of the Work. This indemnification shall continue beyond the date of
completion of the work.

CONTRACTOR: SEAL:
Address
Signature
Print Name
Title
DATE:

INDEMNIFICATION FORM
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EQUAL BENEFITS FOR DOMESTIC PARTNERS AFFIDAVIT

STATE OF )

. SS

COUNTY OF )

I, the undersigned hereby duly sworn, depose and say that the firm of

provides benefits to domestic partners of its employees on the same basis as it provides benefits
to employees’ spouses, per City of Key West Code of Ordinances Sec. 2-799.

By:

Sworn and subscribed before me this day of 20

NOTARY PUBLIC, State of Florida at Large

My Commission Expires:

* * * * * *

EQUAL BENEFITS FOR DOMESTIC
PARTNERS AFFIDAVIT
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CONE OF SILENCE AFFIDAVIT

STATE OF )

. SS

COUNTY OF )

I, the undersigned hereby duly sworn, depose and say that all owner(s), partners, officers,

directors, employees and agents representing the firm of
have read and understand the limitations and procedures regarding communications concerning
City of Key West Code of Ordinances Sec. 2-773 Cone of Silence.

By:

Sworn and subscribed before me this

day of 20

NOTARY PUBLIC, State of at Large

My Commission Expires:

CONE OF SILENCE AFFIDAVIT
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CITY OF KEY WEST BUSINESS LICENSE TAX RECEIPT

1. A City of Key West Business License Tax Receipt is required for this Project.
Contractor must be general contractor or building contractor or engineering
contractor.

2. A City of Key West Business License Tax Receipt also is required as for sub-
contracting landscaping contractor, engineering services, and professional surveying.

3. A Business License Tax Application can be found on the City’s web site.

http://www.keywestcity.com/egov/docs/1162843921181.htm

BUSINESS LICENSE TAX
JANUARY 2020 RECEIPT/APPLICATION
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BIDDER'S CHECKLIST

(Note: The purpose of this checklist is to serve as a reminder of major items to be addressed
in submitting a bid and is not intended to be all inclusive. It does not alleviate the Bidder

from the responsibility of becoming familiar with all aspects of the Contract Documents and
proper completion and submission of his bid.)

1. All Contract Documents thoroughly read and understood.

2. All blank spaces in Proposal filled in, using black ink.

3. Total and unit prices added correctly.

4. Addenda acknowledged.

5. Subcontractors are named as indicated in the Proposal.

6. Experience record included.

7. Bid signed by authorized officer.

8. Bid Bond completed and executed, including power-of-attorney dated
the same date as Bid Bond.

9. Bidder familiar with federal, state, and local laws, ordinances, rules and
regulations affecting performance of the work.

10.  Bidder, if successful, able to obtain and/or demonstrate possession of
required licenses and certificates within (10) ten calendar days after
receiving a Notice of Award.

11.  Bid submitted intact with Bid Bonds and affidavits

12.  Bid Documents submitted in sealed envelope and addressed and labeled
in conformance with the instructions in the Invitation to Bid.

13.  Bidder must provide satisfactory documentation of State Licenses

14.  Anti-Kickback Affidavit.

15.  Public Entity Crimes.

16.  Domestic Partner Affidavit

17.  City of Key West Indemnification Form.

18.  Cone of Silence Affidavit.
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OWNER-CONTRACT AGREEMENT

THIS AGREEMENT is made by and between the CITY OF KEY WEST, FLORIDA, a Florida

municipal corporation, with a physical address of 1300 White Street, Key West, Florida 33040,

hereinafter referred to as “CITY” and (Contractor), a Florida corporation, with an address of
, hereinafter referred to as “CONTRACTOR”.

WHEREAS, on September 10, 2017, Hurricane Irma made landfall in the Florida Keys, causing
severe flooding and significant wind damage; leaving the CITY littered with debris; creating a
public safety hazard; and

WHEREAS, the CITY desires to utilize the services of CONTRACTOR for services resulting
from the Natural Disaster on a unit price basis; and

WHEREAS, the CITY has reviewed the rates/estimate included herein and has determined they
are a fair price for the services to be provided.

NOW THEREFORE, in consideration of the foregoing and mutual covenants contained in this
agreement, the parties agree that:

The submittal for ITB #20-006, including the signed copy of the Bid, the CONTRACT
FORMS and the DRAWINGS are hereby referred to and by reference made a part of this
Contract as fully and completely as if the same were fully set forth herein and are mutually
cooperative therewith.

CONTRACTOR agrees to provide the following services: CONTRACTOR will provide the
CITY the repair/replacement of Hurricane Irma damaged docks, pilings and hardware at the Key
West Bight Marina.

The CONTRACTOR shall be certified and licensed by the State of Florida and meet the
requirements set forth by the CITY including CITY LICENSURE.

SPECIFIC PROVISIONS
THAT the parties hereby agree to the following specific provisions:

Payment. In consideration of the performance of this Agreement, the CITY agrees to pay
CONTRACTOR for services rendered at the amount described in the CONTRACTOR
Estimate, attached hereto and incorporated herein by reference. Invoices shall provide sufficient
detail and documentation to support the activities and services for the billing period covered by
the invoice, including but not limited to the exact dates, percentage and description of work
completed for the services provided under this Agreement. Total Contract shall not exceed
$ ( Dollars).




Commencement and Completion. This Agreement will become effective on the date this
Agreement is executed, , 20__. The initial term of this Agreement shall be negotiated
with low bidder.

NOISE ORDINANCE

City of Key West has a noise ordinance that allows working hours between 8:00 AM to 7:00 PM,
Monday through Friday. No work should be performed during weekends or City Holidays, State
Holidays and National Holidays. Any construction operations outside these hours and these days
will require a variance from the City of Key West Commission.

GENERAL PROVISIONS
THAT the parties hereby agree to the following general provisions:

Representations of Contractor: CONTRACTOR represents that is has sufficient manpower and
technical expertise to perform the services contemplated by this Agreement in a timely and
professional manner consistent with the standards of the industry in which CONTRACTOR
operates, and that all technical personnel have State of Florida certification within their
discipline(s). CONTRACTOR warrants that its services under this Agreement shall be
performed in a thorough, efficient, and workmanlike manner, promptly and with due diligence
and care, and in accordance with all applicable codes and laws.

Representations of the CITY: The CITY represents that it is duly organized and existing as a
Municipal Corporation political subdivision of the State of Florida. Further, the CITY has the
full power and authority to enter into the transactions contemplated by this Agreement and has
the ownership and/or control over the property which is the subject of this Agreement or which
shall be serviced thereby.

INDEPENDENT CONTRACTOR

It is specifically agreed that CONTRACTOR is deemed to be an independent CONTRACTOR
for the purposes set forth in this subsection. Accordingly, it is further agreed that no agent,
employee, or servant of CONTRACTOR shall be entitled to any benefits provided by the CITY
to its employees, including but not limited to compensation insurance and unemployment
insurance. CONTRACTOR will be responsible for its acts and for the acts of its agents,
employees, servants and sub-CONTRACTOR’s during the performance of this Agreement.
Notwithstanding anything herein to the contrary, CONTRACTOR and its agents, servants,
and/or employees, while acting within the scope of this Agreement shall be deemed to be an
agent of the CITY for purposes of Florida Statute 768.28; however, the CITY shall not have to
defend CONTRACTOR and/or its agents, servants, and employees in any action brought by the
Florida Department of Professional Regulation or the Board as required by Florida Statute
468.619(5). Although CONTRACTOR is an independent CONTRACTOR, the work
contemplated herein must meet the approval of the CITY and shall be subject to the CITY’s
general right of inspection to secure the satisfactory completion thereof. CONTRACTOR agrees
to comply with all Federal, State and municipal laws, rules and regulations that are now or may
in the future become applicable to CONTRACTOR, CONTRACTOR's business, equipment or



personnel engaged in operations covered by this Agreement or accruing out of the performance
of such operations. The CITY will not be held responsible for the collection of or the payment of
taxes or contributions of any nature on behalf of CONTRACTOR.

CONTRACTOR agrees that it shall bear the responsibility for verifying the employment status,
under the Immigration Reform and Control Act of 1986, of all persons it employs in the
performance of this Agreement.

ACCEPTANCE OF WORK PRODUCT, PAYMENT AND WARRANTY

Upon receipt of a periodic work product, together with an invoice sufficiently itemized to permit
audit, the CITY will diligently review same. Payment, found to be due CONTRACTOR, will be
paid to CONTRACTOR within 45 DAYS after the date of receipt of the invoice.
CONTRACTOR warrants that the data utilized by CONTRACTOR (other than as provided by
the CITY) is from a source, and collected using methodologies, which are generally recognized
in CONTRACTOR's industry or profession to be a reliable basis and foundation for
CONTRACTOR's work product. CONTRACTOR shall notify the CITY in writing should it
appear, in CONTRACTOR's professional judgment that the data or information provided by the
CITY for use in CONTRACTOR's work product is incomplete, defective or unreliable.
CONTRACTOR guarantees to amend, revise or correct to the satisfaction of the CITY any error
appearing in the work as a result of CONTRACTOR's, failure to comply with the warranties and
representations contained herein. Neither inspection nor payment, including final payment by the
CITY shall relieve CONTRACTOR from its obligations to do and complete the work product in
accordance with this Agreement.

PUBLIC RECORDS

All records prepared or maintained by CONTRACTOR in accordance with the Scope of
Services, shall be deemed to be public records. CONTRACTOR shall allow public access to
such documents and materials in accordance with the provisions of Chapter 119, Florida
Statutes. Should _CONTRACTOR assert any exemptions to the requirements of Chapter 119
and related statutes, the burden of establishing such exemption, by way of injunctive or other
relief as provided by law, shall be upon CONTRACTOR. The CITY reserves the right to
unilaterally cancel this Agreement for refusal by CONTRACTOR to allow public access to all
such documents, subject to the Provisions of Chapter 119, Florida Statutes, and made or received
by CONTRACTOR in conjunction with this Agreement. All documents hereinabove referred to
shall be maintained and kept for public inspection at the CITY of Key West City Hall.

MISCELLANANEOUS PROVISIONS
The parties hereby agree to the following miscellaneous provisions:

a. Discrimination: That CONTRACTOR shall assure that no person shall be excluded, on
the grounds of race, color, creed, national origin, handicap, age or sex, religion,
ancestry, marital status, gender, gender identification, sexual orientation, and
physical characteristics from participation in, denied the benefits of, or be otherwise




subjected to discrimination in any activity under this Agreement. CONTRACTOR shall
take all measures necessary to effectuate these assurances.

. Severability: That, should any term or provision of this Agreement be held, to any
extent, invalid or unenforceable, as against any person, entity or circumstance during
the term hereof, by force of any statute, law, or ruling of any forum of competent
jurisdiction, such invalidity shall not affect any other term or provision of this
Agreement, to the extent that the Agreement shall remain operable, enforceable and
in full force and effect to the extent permitted by law.

Entire Agreement: That this Agreement states the entire understanding between the
parties and supersedes any written or oral representations, statements, negotiations or
agreements to the contrary. CONTRACTOR recognizes that any representations,
statements or negotiations made by the CITY staff do not suffice to legally bind the
CITY in a contractual relationship unless they have been reduced to writing, authorized
and signed by the authorized CITY representatives.

. Construction: Should any provision of this Agreement be subject to judicial
interpretation, it is agreed that the court interpreting or considering such provision
will not apply the presumption or rule of construction that the terms of this
Agreement be more strictly construed against the party which itself or through its
counsel or other agent prepared the same, as all parties hereto have participated in
the preparation of the final form of this Agreement through review by their
respective counsel, if any, and/or the negotiation of specific language and therefore the
application of such presumption or rule of construction would be inappropriate and
contrary to the intent of the parties.

Attorney’s Fees: In the event of any litigation to enforce the terms of this Agreement,
the prevailing party shall be entitled to reasonable attorney’s fees and costs which are
directly attributed to such litigation both at the trial and appellate level.

Waiver: The indulgence of either party with regard to any breach or failure to
perform any provision of this Agreement shall not be deemed to constitute a waiver of
the provision or any portion of this Agreement, either at the time the breach or failure
occurs or at any time throughout the term of this Agreement. The review of, approval
of, or payment for any of CONTRACTOR's work product, services, or materials shall not
be construed to operate as a waiver of any of the CITY’s rights under this Agreement, or
of any cause of action the CITY may have arising out of the performance of this
Agreement.

Force Majeure: Notwithstanding any provisions of this Agreement to the contrary, the
parties shall not be held liable if failure or delay in the performance of this Agreement
arises from fires, floods, strikes, embargos, acts of the public enemy, unusually severe
weather, outbreak of war, restraint of government, riots, civil commotion, force majeure,
act of God, or for any other cause of the same character which is unavoidable through the
exercise of due care and beyond the control of the parties. This provision shall not apply




if the “Scope of Work” of  this  Agreement  specifies that performance by
CONTRACTOR is specifically required during the occurrence of any of the events herein
mentioned.

. Headings: All headings are for clarification only and are not to be used inany judicial
construction of this Agreement or any paragraph.

Binding Nature of Agreement: This Agreement shall be binding upon the successors and
assigns of the parties hereto.

Law; Venue: This Agreement is being executed in the CITY of Key West, Florida and
shall be governed in accordance with the laws of the State of Florida. Venue for any
action brought to enforce this agreement or for breach thereof shall lie in Monroe County,
Florida

. Termination for Cause or Convenience:

1) This contract may be terminated in whole or in part in writing by either party in the
event of substantial failure by the other party to fulfill its obligations under
this contract through no fault of the terminating party, provided that no termination
may be effected unless the other party is given:

i. Not less than ten (10) calendar days written notice (delivered by certified
mail, return receipt requested) of intent to terminate; and

ii. An opportunity for consultation with the terminating party prior to
termination.

2) This contract may be terminated in whole or in part in writing by the local
government for its convenience, provided that the other party is afforded the same
notice and consultation opportunity specified in | (a) above. If termination for default
is effected by the local government, an equitable adjustment in the price for this
contract shall be made, but no amount shall be allowed for anticipated profit on
unperformed services or other work, and any payment due to the CONTRACTOR at
the time of termination may be adjusted to cover any additional costs to the local
government because of the CONTRACTOR’s default.

3) If termination for convenience is affected by the local government, the equitable
adjustment shall include a reasonable profit for services or other work performed for
which profit has not already been included in an invoice. For any termination, the
equitable adjustment shall provide for payment to the CONTRACTOR for services
rendered and expenses incurred prior to receipt of the notice of intent to terminate, in
addition to termination settlement costs reasonably incurred by the CONTRACTOR
relating to commitments (e.g., suppliers, sub-CONTRACTORS) which had become
firm prior to receipt of the notice of intent to terminate.

4) Upon receipt of a termination action under paragraphs (a) or (b) above, the
CONTRACTOR shall



iii. promptly discontinue all affected work (unless the notice directs
otherwise) and

iv. deliver or otherwise make available to the local government all data,
drawings, reports specifications, summaries and other such information, as
may have been accumulated by the CONTRACTOR in performing this
contract, whether completed or in process.

I. Federal Regulations: Federal regulations apply to all of the CITY of Key West
contracts using Federal funds as a source for the solicitation of goods and services.

FEDERAL REQUIREMENTS

In addition to the terms of Appendix Il to 2 C.F.R. Part 200, which are attached as Exhibit
A and incorporated herein, the following Federal requirements also apply to
this Agreement:

a. ACCESS BY THE GRANTEE, SUBGRANTEE, FEDERAL GRANTOR AGENCY
AND COMPTROLLER GENERAL: The CONTRACTOR shall allow access by the
grantee, sub-grantee, Federal grantor agency and Comptroller General of the United
States, or any of their duly authorized representatives to any books, documents, papers,
and records of the CONTRACTOR which are directly pertinent to that specific contract
for the purpose of making audit, examination, excerpts and transcriptions.

b. COPYRIGHTS: The Grantee is free to copyright original work developed in the course
of or under the agreement. FEMA reserves a royalty-free, nonexclusive and irrevocable
right to reproduce, publish, or otherwise use, and to authorize others to use the work for
Government purposes. Publication resulting from work performed under this agreement
shall include an acknowledgement of FEMA financial support, by granted number, and a
statement that the publication does not constitute an endorsement by FEMA or reflect
FEMA views.

c. DISADVANTAGED BUSINESS ENTERPRISES (DBE) CONTRACTORS: The
CONTRACTOR agrees to ensure that Disadvantage Business Enterprises as defined in
49 C.F.R. Part 23, as amended, have the maximum opportunity to participate in the
performance of contracts and this agreement. In this regard, CONTRACTOR shall take
all necessary and reasonable steps in accordance with 49 C.F.R. Part 23, as amended, to
ensure that the Disadvantaged Business Enterprises have the maximum opportunity to
compete for and perform contracts. The CONTRACTOR shall not discriminate on the
basis of race, color, national origin or sex in the award and performance of federal
assisted contracts.

d. ENERGY POLICY AND CONSERVATION ACT: The CONTRACTOR shall comply
with mandatory standards and policies relating to energy efficiency which are contained
in the state energy conservation plan issued in compliance with the Energy Policy and
Conservation Act (Pub. L. 94-163).



e. EQUAL EMPLOYMENT OPPORTUNITY: During the performance of this contract, the
CONTRACTOR agrees as follows:

Vi.

The CONTRACTOR will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The
CONTRACTOR will take affirmative action to ensure that applicants are
employed, and that employees are treated during employment without regard to
their race, color, religion, sex, or national origin. Such action shall include, but
not be limited to the following: Employment, upgrading, demotion, or transfer;
recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship. The
CONTRACTOR agrees to post in conspicuous places, available to employees and
applicants for employment, notices to be provided setting forth the provisions of
this nondiscrimination clause.

The CONTRACTOR will, in all solicitations or advertisements for employees
placed by or on behalf of the CONTRACTOR, state that all qualified applicants
will receive considerations for employment without regard to race, color, religion,
sex, or national origin.

The CONTRACTOR will send to each labor union or representative of workers
with which he has a collective bargaining agreement or other contract or
understanding, a notice to be provided advising the said labor union or workers'
representatives of the CONTRACTOR's commitments under this section and shall
post copies of the notice in conspicuous places available to employees and
applicants for employment.

The CONTRACTOR will comply with all provisions of Executive Order 11246
of September 24, 1965, and of the rules, regulations, and relevant orders of the
Secretary of Labor.

The CONTRACTOR will furnish all information and reports required by
Executive Order 11246 of September 24, 1965, and by rules, regulations, and
orders of the Secretary of Labor, or pursuant thereto, and will permit access to his
books, records, and accounts by the administering agency and the Secretary of
Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.

In the event of the CONTRACTOR's noncompliance with the nondiscrimination
clauses of this contract or with any of the said rules, regulations, or orders, this
contract may be canceled, terminated, or suspended in whole or in part and the
CONTRACTOR may be declared ineligible for further Government contracts or
federally assisted construction contracts in accordance with procedures authorized
in Executive Order 11246 of September 24, 1965, and such other sanctions as
may be imposed and remedies invoked as provided in Executive Order 11246 of



Vii.

viii.

September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or
as otherwise provided by law.

The CONTRACTOR will include the portion of the sentence immediately
preceding paragraph (1) and the provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules, regulations, or orders of
the Secretary of Labor issued pursuant to section 204 of Executive Order 11246
of September 24, 1965, so that such provisions will be binding upon each sub-
CONTRACTOR or vendor. The CONTRACTOR will take such action with
respect to any subcontract or purchase order as the administering agency may
direct as a means of enforcing such provisions, including sanctions for
noncompliance: Provided, however, That in the event a CONTRACTOR becomes
involved in, or is threatened with, litigation with a sub-CONTRACTOR or vendor
as a result of such direction by the administering agency the CONTRACTOR may
request the United States to enter into such litigation to protect the interests of the
United States.

CONTRACTOR shall:

1. Place qualified small and minority businesses and women’s business
enterprises on solicitation lists.

2. Assure that small and minority businesses and women’s business
enterprises are solicited whenever they are potential sources.

3. Divide work, when economically feasible, into smaller tasks to permit
maximum participation by small and minority businesses, and women’s
business enterprises.

4. Establish delivery schedules, where the requirement permits, which
encourage participation by small and minority businesses, and women’s
business enterprises.

5. Provide documentation of compliance with 1-4 above.

f. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT COMPLIANCE

Overtime requirements. No contractor or subcontractor contracting for any part of
the contract work which may require or involve the employment of laborers or
mechanics shall require or permit any such laborer or mechanic in any workweek
in which he or she is employed on such work to work in excess of forty hours in
such workweek unless such laborer or mechanic receives compensation at a rate
not less than one and one-half times the basic rate of pay for all hours worked in
excess of forty hours in such workweek.

Violation; liability for unpaid wages; liquidated damages. In the event of any
violation of the clause set forth in paragraph (1) of this section the contractor and
any subcontractor responsible therefor shall be liable for the unpaid wages. In
addition, such contractor and subcontractor shall be liable to the United States, for
liquidated damages. Such liquidated damages shall be computed with respect to
each individual laborer or mechanic, including watchmen and guards, employed




in violation of the clause set forth in paragraph (1) of this section, in the sum of
$10 for each calendar day on which such individual was required or permitted to
work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (1) of this section.

Withholding for unpaid wages and liquidated damages. The Federal Emergency
Management Agency (FEMA) shall upon its own action or upon written request
of an authorized representative of the Department of Labor withhold or cause to
be withheld, from any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any other Federal contract
with the same prime contractor, or any other federally-assisted contract subject to
the Contract Work Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be necessary to satisfy any
liabilities of such contractor or subcontractor for unpaid wages and liquidated
damages as provided in the clause set forth in paragraph (2) of this section.

Subcontracts. The contractor or subcontractor shall insert in any subcontracts the
clauses set forth in paragraph (1) through (4) of this section and also a clause
requiring the subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses set forth in paragraphs
(1) through (4) of this section.”

g. CLEAN AIRACT

The contractor agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et
seq.

The contractor agrees to report each violation to the City of Key West and
understands and agrees that the City of Key West will, in turn, report each
violation as required to assure notification to the Federal Emergency Management
Agency, and the appropriate Environmental Protection Agency Regional Office.
The contractor agrees to include these requirements in each subcontract
exceeding $150,000 financed in whole or in part with Federal assistance provided
by FEMA.

h. FEDERAL WATER POLLUTION CONTROL ACT

The contractor agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Federal Water Pollution Control Act, as
amended, 33 U.S.C. 1251 et seq.

The contractor agrees to report each violation to the City of Key West and
understands and agrees that the City of Key West will, in turn, report each
violation as required to assure notification to the Federal Emergency Management



Agency, and the appropriate Environmental Protection Agency Regional Office.

The contractor agrees to include these requirements in each subcontract exceeding
$150,000 financed in whole or in part with Federal assistance provided by
FEMA.”

i. DEBARMENT AND SUSPENSION:

This contract is a covered transaction for purposes of 2 C.F.R. pt.180 and 2 C.F.R.
pt. 3000. As such the CONTRACTOR is required to verify that none of the
CONTRACTOR, its principals (defined at 2 C.F.R. § 180.995), or its affiliates
(defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R.§ 180.940) or
disqualified (defined at 2 C.F.R. § 180.935).

The CONTRACTOR must comply with 2 C.F.R. pt. 180, subpart C and 2C.F.R.
pt. 3000, subpart C and must include a requirement to comply with these
regulations in any lower tier covered transaction it enters into.

This certification is a material representation of fact relied upon by (insert name
of sub-recipient). If it is later determined that the CONTRACTOR did not comply
with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in addition to
remedies available to (name of state agency serving as recipient and name of sub-
recipient), the Federal Government may pursue available remedies, including but
not limited to suspension and/or debarment.

The bidder or proposer agrees to comply with the requirements of 2 C.F.R. pt.
180, subpart C and 2 C.F.R. pt. 3000, subpart C while this offer is valid and
throughout the period of any contract that may arise from this offer. The bidder or
proposer further agrees to include a provision requiring such compliance in its
lower tier covered transactions.

J. BYRD ANTI-LOBBYING AMENDMENT,

Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended)

Contractors who apply or bid for an award of $100,000 or more shall file the
required certification. Each tier certifies to the tier above that it will not and has
not used Federal appropriated funds to pay any person or organization for
influencing or attempting to influence an officer or employee of any agency, a
member of Congress, officer or employee of Congress, or an employee of a
member of Congress in connection with obtaining any Federal contract, grant, or
any other award covered by 31 U.S.C. § 1352. Each tier shall also disclose any
lobbying with non-Federal funds that takes place in connection with obtaining any
Federal award. Such disclosures are forwarded from tier to tier up to the recipient.



Attach Certification for Contracts, Grants, Loans, and Cooperative Agreements
submitted with bid if exceeding $100,000)

k. PROCUREMENT OF RECOVERED MATERIALS

In the performance of this contract, the CONTRACTOR shall make maximum
use of products containing recovered materials that are EPA- designated items
unless the product cannot be acquired-
(i) Competitively within a timeframe providing for compliance with the

contract performance schedule;
(ii) Meeting contract performance requirements; or
(iii) At a reasonable price.
Information about this requirement, along with the list of EPA- designate items, is
available at EPA’s Comprehensive Procurement Guidelines web site,
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program.”

. RETENTION OF ALL RECORDS: The CONTRACTOR is required to retain all
records for seven (7) years after grantees or sub-grantees make final payments and all
other pending matters are closed.

ADDITIONAL FEDERAL REQUIREMENTS

a. REMEDIES - In the event of a breach by CONTRACTOR of the terms and conditions of
this Agreement CITY shall be entitled to recover any and all monetary damages arising
therefrom including the recovery of reasonable attorney fees at all trial and appellate

levels.

b. ACCESS TO RECORDS

The CONTRACTOR agrees to provide (insert name of state agency or local or
Indian tribal government), (insert name of recipient), the FEMA Administrator,
the Comptroller General of the United States, or any of their authorized
representatives access to any books, documents, papers, and records of the
CONTRACTOR which are directly pertinent to this contract for the purposes of
making audits, examinations, excerpts, and transcriptions.

The CONTRACTOR agrees to permit any of the foregoing parties to reproduce
by any means whatsoever or to copy excerpts and transcriptions as reasonably
needed.

The CONTRACTOR agrees to provide the FEMA Administrator or his
authorized representatives access to construction or other work sites pertaining to
the work being completed under the contract.

b. DHS SEAL, LOGA AND FLAGS: the CONTRACTOR shall not use the DHS  seal(s),
logos, crests, or reproductions of flags or likenesses of DHS agency officials
without specific FEMA pre- approval.
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c. COMPLIANCE WITH FEDERAL LAW, REGUATIONS AND EXECUTIVE
ORDERS: This is an acknowledgement that FEMA financial assistance will be used to
fund the contract only. The CONTRACTOR will comply will all applicable federal
law, regulations, executive orders, FEMA policies, procedures, and directives.

d. NO OBLIGATION: The Federal Government is not a party to this contract and is not
subject to any obligations or liabilities to the non-Federal entity, CONTRACTOR, or
any other party pertaining to any matter resulting from the contract.”

e. FRAUD AND FALSE OR FRAUDULENT OR RELATED ACTS: The
CONTRACTOR acknowledges that 31 U.S.C. Chap. 38 (Administrative
Remedies for False Claims and Statements) applies to the CONTRACTOR’s actions
pertaining to this contract.

IN WITNESS WHEREOF, the parties hereto have made and executed this Agreement as of the
day and year last executed below.
CITY OF KEY WEST

By
Gregory Veliz, City Manager

CONTRACTOR

By.

Printed

Title

APPROVED AS TO FORM

Attorney for Owner

* * * % % %



EXHIBIT A

Appendix Il to Part 200 - Contract Provisions for Non-Federal Entity Contracts
Under Federal Awards

In addition to other provisions required by the Federal agency or non-Federal entity, all contracts made
by the non-Federal entity under the Federal award must contain provisions covering the following, as
applicable.

(A) Contracts for more than the simplified acquisition threshold currently set at $150,000,
which is the inflation adjusted amount determined by the Civilian Agency Acquisition Council
and the Defense Acquisition Regulations Council (Councils) as authorized by 41 U.S.C. 1908,
must address administrative, contractual, or legal remedies in instances where contractors
violate or breach contract terms, and provide for such sanctions and penalties as appropriate.

(B) All contracts in excess of $10,000 must address termination for cause and for convenience
by the non-Federal entity including the manner by which it will be effected and the basis for
settlement.

(C) Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all
contracts that meet the definition of “federally assisted construction contract” in 41 CFR Part
60-1.3 must include the equal opportunity clause provided under 41 CFR 60-1.4(b), in
accordance with Executive Order 11246, “Equal Employment Opportunity” ( 30 FR 12319,
12935, 3 CFR Part, 1964-1965 Comp., p. 339), as amended by Executive Order 11375,
“‘“Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and
implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance
Programs, Equal Employment Opportunity, Department of Labor.”

(D) Davis-Bacon Act, as amended ( 40 U.S.C. 3141- 3148). When required by Federal
program legislation, all prime construction contracts in excess of $2,000 awarded by non-
Federal entities must include a provision for compliance with the Davis-Bacon Act (40 U.S.C.
3141- 3144) as supplemented by Department of Labor regulations ( 29 CFR Part 5, “Labor
Standards Provisions Applicable to Contracts Covering Federally Financed and Assisted
Construction”). In accordance with the statute, contractors must be required to pay wages to
laborers and mechanics at a rate not less than the prevailing wages specified in a wage
determination made by the Secretary of Labor. In addition, contractors must be required to pay
wages not less than once a week. The non-Federal entity must place a copy of the current
prevailing wage determination issued by the Department of Labor in each solicitation. The
decision to award a contract or subcontract must be conditioned upon the acceptance of the
wage determination. The non-Federal entity must report all suspected or reported violations to
the Federal awarding agency. The contracts must also include a provision for compliance with
the Copeland “Anti-Kickback” Act ( 40 U.S.C. 3145), as supplemented by Department of Labor
regulations ( 29 CFR Part 3, “Contractors and Subcontractors on Public Building or Public
Work Financed in Whole or in Part by Loans or Grants from the United States”). The Act
provides that each contractor or subrecipient must be prohibited from inducing, by any means,
any person employed in the construction, completion, or repair of public work, to give up any
part of the compensation to which he or she is otherwise entitled. The non-Federal entity must
report all suspected or reported violations to the Federal awarding agency.

(E) Contract Work Hours and Safety Standards Act (40 U.S.C. 3701- 3708). Where applicable,
all contracts awarded by the non-Federal entity in excess of $100,000 that involve the
employment of mechanics or laborers must include a provision for compliance with 40 U.S.C.
3702 and 3704, as supplemented by Department of Labor regulations ( 29 CFR Part 5). Under
40 U.S.C. 3702 of the Act, each contractor must be required to compute the wages of every
mechanic and laborer on the basis of a standard work week of 40 hours. Work in excess of
the standard work week is permissible provided that the worker is compensated at a rate of
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not less than one and a half times the basic rate of pay for all hours worked in excess of 40
hours in the work week. The requirements of 40 U.S.C. 3704 are applicable to construction
work and provide that no laborer or mechanic must be required to work in surroundings or
under working conditions which are unsanitary, hazardous or dangerous. These requirements
do not apply to the purchases of supplies or materials or articles ordinarily available on the
open market, or contracts for transportation or transmission of intelligence.

(F) Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the
definition of “funding agreement” under 37 CFR § 401.2 (a) and the recipient or subrecipient
wishes to enter into a contract with a small business firm or nonprofit organization regarding
the substitution of parties, assignment or performance of experimental, developmental, or
research work under that “funding agreement,” the recipient or subrecipient must comply with
the requirements of 37 CFR Part 401, “Rights to Inventions Made by Nonprofit Organizations
and Small Business Firms Under Government Grants, Contracts and Cooperative
Agreements,” and any implementing regulations issued by the awarding agency.

(G) Clean Air Act (42 U.S.C. 7401- 7671q.) and the Federal Water Pollution Control Act ( 33
U.S.C. 1251- 1387), as amended - Contracts and subgrants of amounts in excess of $150,000
must contain a provision that requires the non-Federal award to agree to comply with all
applicable standards, orders or regulations issued pursuant to the Clean Air Act ( 42 U.S.C.
7401- 7671q) and the Federal Water Pollution Control Act as amended ( 33 U.S.C. 1251-
1387). Violations must be reported to the Federal awarding agency and the Regional Office of
the Environmental Protection Agency (EPA).

(H) Debarment and Suspension (Executive Orders 12549 and 12689) - A contract award (see
2 CFR 180.220) must not be made to parties listed on the governmentwide exclusions in the
System for Award Management (SAM), in accordance with the OMB guidelines at 2 CFR 180
that implement Executive Orders 12549 ( 3 CFR part 1986 Comp., p. 189) and 12689 ( 3 CFR
part 1989 Comp., p. 235), “Debarment and Suspension.” SAM Exclusions contains the names
of parties debarred, suspended, or otherwise excluded by agencies, as well as parties
declared ineligible under statutory or regulatory authority other than Executive Order 12549.

() Byrd Anti-Lobbying Amendment ( 31 U.S.C. 1352) - Contractors that apply or bid for an
award exceeding $100,000 must file the required certification. Each tier certifies to the tier
above that it will not and has not used Federal appropriated funds to pay any person or
organization for influencing or attempting to influence an officer or employee of any agency, a
member of Congress, officer or employee of Congress, or an employee of a member of
Congress in connection with obtaining any Federal contract, grant or any other award covered
by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal funds that
takes place in connection with obtaining any Federal award. Such disclosures are forwarded
from tier to tier up to the non-Federal award.

(J) See § 200.322 Procurement of recovered materials.

[ 78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75888, Dec. 19, 2014]
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PERFORMANCE BOND

BOND NO.
AMOUNT: $

KNOW ALL MEN BY THESE PRESENTS, that in accordance with Florida Statutes Section
255.05,
with offices at

hereinafter called the CONTRACTOR (Principal), and

with offices at

a corporation duly organized and existing under and by virtue of the laws of the State of Florida,
hereinafter called the SURETY, and authorized to transact business within the State of Florida,
as SURETY, are held and firmly bound unto CITY OF KEY WEST, represented by its

, hereinafter called the CITY (Obligee), in the sum of:

(% ), lawful money of the United States of America, for the payment of
which, well and truly be made to the CITY, the CONTRACTOR and the SURETY bind
themselves and each of their heirs, executors, administrators, successors, and assigns, jointly and
severally, firmly by these presents as follows:

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH THAT:

WHEREAS, the CONTRACTOR has executed and entered into a certain Contract hereto
attached, with the CITY, dated , 20___, to furnish at his own cost, charges,
and expense all the necessary materials, equipment, and/or labor in strict and express accordance
with said Contract and the Contract Documents as defined therein, all of which is made a part of
said Contract by certain terms and conditions in said Contract more particularly mentioned,
which Contract, consisting of the various Contract Documents is made a part of this Bond as
fully and completely as if said Contract Documents were set forth herein;

PROJECT HU1701G09 KINGFISH PIER REPLACEMENT - HURRICANE IRMA
DAMAGE ITB #20-006

NOW THEREFORE, the conditions of this obligation are such that if the above bounden
CONTRACTOR:

1. Shall in all respects comply with the terms and conditions of said Contract and his obligation
there under, including the Contract Documents (which include the plans, drawings,
specifications, and conditions as prepared by the CITY, invitation to bid, instructions to bidders,
the CONTRACTOR’S bid as accepted by the above CITY, the bid and contract performance and
payment bonds, and all addenda, if any, issued prior to the opening of bids), being made a part of
this bond by reference, at the times and in the manner prescribed in the contract; and

2. Promptly makes payments to all claimants, as defined in Section 255.05(1), Florida Statutes,
supplying PRINCIPAL with labor, materials, or supplies, used directly or indirectly by
PRINCIPAL in the prosecution of the work provided for in the contract; and

JANUARY 2020 PERFORMANCE BOND
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3. Pays CITY all losses, costs, expenses, damages, attorney’s fees, including appellate
proceedings, injury or loss of whatever kind and however arising including, without limitation,
delay damages to which said CITY may be subject by reason of any wrongdoing, misconduct,
want of care or skill, negligence, failure of performance, breach, failure to petition within the
prescribed time, or default, including patent infringements, on the part of said CONTRACTOR,
his agents or employees, in the execution or performance of said Contract; and

4. Performs the guarantee of all work and materials furnished under the contract for the time
specified in the contract, then this obligation shall be void; otherwise, to remain in full force and
effect for the term of said Contract.

AND, the said Surety for value received, hereby stipulates and agrees that no change involving
any extension of time, or addition to the terms of the Contract Documents, or to the work to be
performed, or materials to be furnished there under shall affect said obligation of said Surety on
this Bond, and the said Surety does hereby waive notice of any such changes, extension of time,
alterations, or additions of the terms of the Contract Documents, or to the work.

Any action instituted by a claimant under this bond for payment must be in accordance with the
notice and time limitation provisions in Section 255.05(2), Florida Statutes.

IN WITNESS WHEREOF, the above parties bonded together have executed this instrument
this day of , 20___, the name and corporate seal
of each corporate party being hereto affixed and those presents duly signed by its undersigned
representative, pursuant to authority of its governing body.

CONTRACTOR
By:
(SEAL)
ATTEST
SURETY
By:
SEAL
ATTEST
JANUARY 2020 PERFORMANCE BOND
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PAYMENT BOND

BOND NO.
AMOUNT: $

KNOW ALL MEN BY THESE PRESENTS, that in accordance with Florida Statutes
Section 255.05,

with offices at
hereinafter called the CONTRACTOR (Principal), and

with offices at

a corporation duly organized and existing under and by virtue of the laws of the State of

, hereinafter called the SURETY, and authorized to transact business within
the State of Florida, as SURETY, are held and firmly bound CITY OF KEY WEST,
represented by its , hereinafter called the City (Obligee), in the
sum of :
lawful money of the United States of America, for the payment of which, well and truly
be made to the CITY, and the CONTRACTOR and the SURETY bind themselves and
each of their heirs, executors, administrators, successors, and assigns, jointly and
severally, firmly by these presents as follows:

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH THAT:

WHEREAS, the CONTRACTOR has executed and entered into a certain Contract for
attached hereto, with the CITY, dated , 20,
to furnish at his own cost, charges, and expense the necessary materials, equipment,
and/or labor in strict and express accordance with said Contract and the plans, drawings
(if any), and specifications prepared by the CITY, all of which is made a part of said
Contract by certain terms and conditions in said Contract more particularly mentioned,
which Contract, consisting of the various Contract Documents specifically mentioned
herein and relative hereto, is made a part of this Bond as fully and completely as if said
Contract Documents were set forth herein.

PROJECT HU1701G09 KINGFISH PIER REPLACEMENT - HURRICANE
IRMA DAMAGE ITB #20-006

NOW THEREFORE, the conditions of this obligation are such that if the above
bounden CONTRACTOR shall in all respects comply with the terms and conditions of
said Contract and his obligation thereunder, including the Contract Documents (which
include the plans, drawings, specifications, and conditions prepared by the CITY,
invitation to bid, instructions to bidders, the CONTRACTOR’S bid as accepted by the
CITY, the bid and contract and payment bonds, and all addenda, if any, issued prior to
the opening of bids), and further that if said CONTRACTOR shall promptly make
payments to all persons supplying materials, equipment, and/or labor, used directly or
indirectly by said CONTRACTOR or subcontractors in the prosecution of the work for
said contract is accordance with Florida Statutes, Section 255.05 or Section 713.23, then

PAYMENT BOND
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this obligation shall be void; otherwise to remain in full force and effect for the term of
said contract, including and all guarantee periods as specifically mentioned in said
Contract Documents.

AND, the said SURETY for value received, hereby stipulates and agrees that no change
involving any extension of time, or addition to the terms of the Contract or to the work to
be performed, or materials to be furnished thereunder, or in the Contract Documents and
specifications accompanying the said contract shall affect said obligation of said
SURETY on this Bond, and the said SURETY does hereby waive notice of any such
changes, extension of time, alternations, or additions of the terms of the Contract, or to
the work, to the Contract Documents, or to the specifications.

Claimant shall give written notice to the CONTRACTOR and the SURETY as required
by Section 255.05 or Section 713.23, Florida Statutes. Any action instituted against the
CONTRACTOR or SURETY under this bond for payment must be in accordance with
the notice and time limitation provisions in Section 255.05(2) or Section 713.23, Florida
Statutes.

IN WITNESS WHEREOF, the above parties bounded together have executed this
instrument this day of , 20 , the name and
corporate seal of each corporate party being hereto affixed and those presents duly signed
by its undersigned representative, pursuant to authority of its governing body.

CONTRACTOR
By:

(SEAL)

ATTEST
SURETY
By:

SEAL
ATTEST

PAYMENT BOND
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GENERAL CONDITIONS

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY

1.01 Defined Terms

A. Wherever used in the Bidding Requirements
or Contract Documents and printed with initial capital
letters, the terms listed below will have the meanings
indicated which are applicable to both the singular and
plural thereof. In addition to terms specifically defined,
terms with initial capital letters in the Contract
Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1. Addenda--Written or graphic instruments
issued prior to the opening of Bids which clarify, correct,
or change the Bidding Requirements or the proposed
Contract Documents.

2. Agreement--The written instrument which is
evidence of the agreement between Owner and Contractor
covering the Work.

3. Application for Payment--The form acceptable
to Engineer which is to be used by Contractor during the
course of the Work in requesting progress or final pay-
ments and which is to be accompanied by such supporting
documentation as is required by the Contract Documents.

4. Asbestos--Any material that contains more
than one percent ashestos and is friable or is releasing
asbestos fibers into the air above current action levels
established by the United States Occupational Safety and
Health Administration.

5. Bid--The offer or proposal of a Bidder
submitted on the prescribed form setting forth the prices
for the Work to be performed.

6. Bidder--The individual or entity who submits
a Bid directly to Owner.

7. Bidding Documents--The Bidding
Requirements and the proposed Contract Documents
(including all Addenda).

8. Bidding Requirements--The Advertisement or
Invitation to Bid, Instructions to Bidders, Bid security of
acceptable form, if any, and the Bid Form with any
supplements.

9. Change Order--A document recommended by
Engineer which is signed by Contractor and Owner and
authorizes an addition, deletion, or revision in the Work
or an adjustment in the Contract Price or the Contract

Times, issued on or after the Effective Date of the
Agreement.

10. Claim--A demand or assertion by Owner or
Contractor seeking an adjustment of Contract Price or
Contract Times, or both, or other relief with respect to the
terms of the Contract. A demand for money or services by
a third party is not a Claim.

11. Contract--The entire and integrated written
agreement between the Owner and Contractor concerning
the Work. The Contract supersedes prior negotiations,
representations, or agreements, whether written or oral.

12. Contract Documents-- Those items so
designated in the Agreement. Only printed or hard copies
of the items listed in the Agreement are Contract
Documents. Approved Shop Drawings, other Contractor’s
submittals, and the reports and drawings of subsurface
and physical conditions are not Contract Documents.

13. Contract Price--The moneys payable by
Owner to Contractor for completion of the Work in
accordance with the Contract Documents as stated in the
Agreement (subject to the provisions of Paragraph 11.03
in the case of Unit Price Work).

14. Contract Times--The number of days or the
dates stated in the Agreement to: (i) achieve Milestones, if
any, (ii) achieve Substantial Completion; and (iii)
complete the Work so that it is ready for final payment as
evidenced by Engineer’s written recommendation of final
payment.

15. Contractor--The individual or entity with
whom Owner has entered into the Agreement.

16. Cost of the Work--See Paragraph 11.01.A for
definition.

17. Drawings--That part of the Contract
Documents prepared or approved by Engineer which
graphically shows the scope, extent, and character of the
Work to be performed by Contractor. Shop Drawings and
other Contractor submittals are not Drawings as so
defined.

18. Effective Date of the Agreement--The date
indicated in the Agreement on which it becomes effective,
but if no such date is indicated, it means the date on
which the Agreement is signed and delivered by the last
of the two parties to sign and deliver.

19. Engineer--The individual or entity named as
such in the Agreement.
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20. Field Order--A written order issued by
Engineer which requires minor changes in the Work but
which does not involve a change in the Contract Price or
the Contract Times.

21. General Requirements--Sections of Division
1 of the Specifications. The General Requirements pertain
to all sections of the Specifications.

22. Hazardous Environmental Condition--The
presence at the Site of Asbestos, PCBs, Petroleum,
Hazardous Waste, or Radioactive Material in such
quantities or circumstances that may present a substantial
danger to persons or property exposed thereto in
connection with the Work.

23. Hazardous Waste--The term Hazardous
Waste shall have the meaning provided in Section 1004 of
the Solid Waste Disposal Act (42 USC Section 6903) as
amended from time to time.

24. Laws and Regulations; Laws or Regulations-
-Any and all applicable laws, rules, regulations,
ordinances, codes, and orders of any and all governmental
bodies, agencies, authorities, and courts having
jurisdiction.

25. Liens--Charges, security interests, or
encumbrances upon Project funds, real property, or
personal property.

26. Milestone--A principal event specified in the
Contract Documents relating to an intermediate comple-
tion date or time prior to Substantial Completion of all the
Work.

27. Notice of Award--The written notice by
Owner to the Successful Bidder stating that upon timely
compliance by the Successful Bidder with the conditions
precedent listed therein, Owner will sign and deliver the
Agreement.

28. Notice to Proceed--A written notice given by
Owner to Contractor fixing the date on which the
Contract Times will commence to run and on which
Contractor shall start to perform the Work under the
Contract Documents.

29. Owner--The individual or entity with whom
Contractor has entered into the Agreement and for whom
the Work is to be performed.

30. PCBs--Polychlorinated biphenyls.
31. Petroleum--Petroleum, including crude oil or

any fraction thereof which is liquid at standard conditions
of temperature and pressure (60 degrees Fahrenheit and
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14.7 pounds per square inch absolute), such as oil, petro-
leum, fuel oil, oil sludge, oil refuse, gasoline, kerosene,
and oil mixed with other non-Hazardous Waste and crude
oils.

32. Progress Schedule--A schedule, prepared and
maintained by Contractor, describing the sequence and
duration of the activities comprising the Contractor’s plan
to accomplish the Work within the Contract Times.

33. Project--The total construction of which the
Work to be performed under the Contract Documents may
be the whole, or a part.

34. Project Manual--The bound documentary
information prepared for bidding and constructing the
Work. A listing of the contents of the Project Manual,
which may be bound in one or more volumes, is
contained in the table(s) of contents.

35. Radioactive  Material--Source,  special
nuclear, or byproduct material as defined by the Atomic
Energy Act of 1954 (42 USC Section 2011 et seq.) as
amended from time to time.

36. Related Entity -- An officer, director, partner,
employee, agent, consultant, or subcontractor.

37. Resident Project Representative--The
authorized representative of Engineer who may be
assigned to the Site or any part thereof.

38. Samples--Physical examples of materials,
equipment, or workmanship that are representative of
some portion of the Work and which establish the
standards by which such portion of the Work will be
judged.

39. Schedule of Submittals--A schedule, prepared
and maintained by Contractor, of required submittals and
the time requirements to support scheduled performance
of related construction activities.

40. Schedule of Values--A schedule, prepared
and maintained by Contractor, allocating portions of the
Contract Price to various portions of the Work and used
as the basis for reviewing Contractor’s Applications for
Payment.

41. Shop Drawings--All drawings, diagrams,
illustrations, schedules, and other data or information
which are specifically prepared or assembled by or for
Contractor and submitted by Contractor to illustrate some
portion of the Work.

42. Site--Lands or areas indicated in the Contract
Documents as being furnished by Owner upon which the
Work is to be performed, including rights-of-way and
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easements for access thereto, and such other lands
furnished by Owner which are designated for the use of
Contractor.

43. Specifications--That part of the Contract
Documents consisting of written requirements for
materials, equipment, systems, standards and workman-
ship as applied to the Work, and certain administrative
requirements and procedural matters applicable thereto.

44, Subcontractor--An individual or entity
having a direct contract with Contractor or with any other
Subcontractor for the performance of a part of the Work
at the Site.

45. Substantial Completion--The time at which
the Work (or a specified part thereof) has progressed to
the point where, in the opinion of Engineer, the Work (or
a specified part thereof) is sufficiently complete, in
accordance with the Contract Documents, so that the
Work (or a specified part thereof) can be utilized for the
purposes for which it is intended. The terms “substantially
complete” and “substantially completed” as applied to all
or part of the Work refer to Substantial Completion
thereof.

46. Successful Bidder--The Bidder submitting a
responsive Bid to whom Owner makes an award.

47. Supplementary Conditions--That part of the
Contract Documents which amends or supplements these
General Conditions.

48.  Supplier--A  manufacturer,  fabricator,
supplier, distributor, materialman, or vendor having a
direct contract with Contractor or with any Subcontractor
to furnish materials or equipment to be incorporated in the
Work by Contractor or any Subcontractor.

49. Underground Facilities--All underground
pipelines, conduits, ducts, cables, wires, manholes, vaults,
tanks, tunnels, or other such facilities or attachments, and
any encasements containing such facilities, including
those that convey electricity, gases, steam, liquid petro-
leum products, telephone or other communications, cable
television, water, wastewater, storm water, other liquids
or chemicals, or traffic or other control systems.

50. Unit Price Work--Work to be paid for on the
basis of unit prices.

51. Work--The entire construction or the various
separately identifiable parts thereof required to be
provided under the Contract Documents. Work includes
and is the result of performing or providing all labor,
services, and documentation necessary to produce such
construction, and furnishing, installing, and incorporating
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all materials and equipment into such construction, all as
required by the Contract Documents.

52. Work Change Directive--A written statement
to Contractor issued on or after the Effective Date of the
Agreement and signed by Owner and recommended by
Engineer ordering an addition, deletion, or revision in the
Work, or responding to differing or unforeseen subsurface
or physical conditions under which the Work is to be per-
formed or to emergencies. A Work Change Directive will
not change the Contract Price or the Contract Times but is
evidence that the parties expect that the change ordered or
documented by a Work Change Directive will be
incorporated in a subsequently issued Change Order
following negotiations by the parties as to its effect, if
any, on the Contract Price or Contract Times.

1.02 Terminology

A. The following words or terms are not defined
but, when used in the Bidding Requirements or Contract
Documents, have the following meaning.

B. Intent of Certain Terms or Adjectives

1. The Contract Documents include the terms “as
allowed,” “as approved,” “as ordered”, “as directed” or
terms of like effect or import to authorize an exercise of
professional judgment by Engineer. In addition, the
adjectives  “reasonable,”  “suitable,”  “acceptable,”
“proper,” “satisfactory,” or adjectives of like effect or
import are used to describe an action or determination of
Engineer as to the Work. It is intended that such exercise
of professional judgment, action or determination will be
solely to evaluate, in general, the Work for compliance
with the requirements of and information in the Contract
Documents and conformance with the design concept of
the completed Project as a functioning whole as shown or
indicated in the Contract Documents (unless there is a
specific statement indicating otherwise). The use of any
such term or adjective is not intended to and shall not be
effective to assign to Engineer any duty or authority to
supervise or direct the performance of the Work or any
duty or authority to undertake responsibility contrary to
the provisions of Paragraph 9.09 or any other provision of
the Contract Documents.

C. Day

1. The word “day” means a calendar day of 24
hours measured from midnight to the next midnight.

D. Defective
1. The word “defective,” when modifying the

word “Work,” refers to Work that is unsatisfactory,
faulty, or deficient in that it:
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a. does not conform to the Contract Documents,
or

b. does not meet the requirements of any
applicable inspection, reference standard, test, or
approval referred to in the Contract Documents,
or

c. has been damaged prior to Engineer’s recom-
mendation  of  final payment  (unless
responsibility for the protection thereof has been
assumed by Owner at Substantial Completion in
accordance with Paragraph 14.04 or 14.05).

E. Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connection
with services, materials, or equipment, shall mean to
supply and deliver said services, materials, or equipment
to the Site (or some other specified location) ready for use
or installation and in usable or operable condition.

2. The word “install,” when used in connection
with services, materials, or equipment, shall mean to put
into use or place in final position said services, materials,
or equipment complete and ready for intended use.

3. The words “perform” or “provide,” when used
in connection with services, materials, or equipment, shall
mean to furnish and install said services, materials, or
equipment complete and ready for intended use.

4. When “furnish,” “install,” “perform,” or
“provide” is not used in connection with services,
materials, or equipment in a context clearly requiring an
obligation of Contractor, “provide” is implied.

F. Unless stated otherwise in the Contract
Documents, words or phrases which have a well-known
technical or construction industry or trade meaning are
used in the Contract Documents in accordance with such
recognized meaning.

ARTICLE 2 - PRELIMINARY MATTERS

2.01 Delivery of Bonds and Evidence of Insurance

A. When Contractor delivers the executed
counterparts of the Agreement to Owner, Contractor shall
also deliver to Owner such bonds as Contractor may be
required to furnish.

B. Evidence of Insurance: Before any Work at
the Site is started, Contractor and Owner shall each
deliver to the other, with copies to each additional insured
identified in the Supplementary Conditions, certificates of
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insurance (and other evidence of insurance which either
of them or any additional insured may reasonably request)
which Contractor and Owner respectively are required to
purchase and maintain in accordance with Article 5.

2.02 Copies of Documents

A. Owner shall furnish to Contractor up to ten
printed or hard copies of the Drawings and Project
Manual. Additional copies will be furnished upon request
at the cost of reproduction.

2.03 Commencement of Contract Times; Notice to
Proceed

A. The Contract Times will commence to run on
the thirtieth day after the Effective Date of the Agreement
or, if a Notice to Proceed is given, on the day indicated in
the Notice to Proceed. A Notice to Proceed may be given
at any time within 30 days after the Effective Date of the
Agreement. In no event will the Contract Times
commence to run later than the sixtieth day after the day
of Bid opening or the thirtieth day after the Effective Date
of the Agreement, whichever date is earlier.

2.04 Starting the Work

A. Contractor shall start to perform the Work on
the date when the Contract Times commence to run. No
Work shall be done at the Site prior to the date on which
the Contract Times commence to run.

2.05 Before Starting Construction

A. Preliminary Schedules: Within 30 days after
the Effective Date of the Agreement (unless otherwise
specified in the General Requirements), Contractor shall
submit to Engineer for timely review:

1. a preliminary Progress Schedule; indicating
the times (numbers of days or dates) for starting and
completing the various stages of the Work, including any
Milestones specified in the Contract Documents;

2. a preliminary Schedule of Submittals; and

3. a preliminary Schedule of Values for all of the
Work which includes quantities and prices of items which
when added together equal the Contract Price and
subdivides the Work into component parts in sufficient
detail to serve as the basis for progress payments during
performance of the Work. Such prices will include an
appropriate amount of overhead and profit applicable to
each item of Work.

2.06 Preconstruction Conference
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A. Before any Work at the Site is started, a
conference attended by Owner, Contractor, Engineer, and
others as appropriate will be held to establish a working
understanding among the parties as to the Work and to
discuss the schedules referred to in Paragraph 2.05.A,
procedures for handling Shop Drawings and other
submittals, processing Applications for Payment, and
maintaining required records.

2.07 Initial Acceptance of Schedules

A. At least 10 days before submission of the first
Application for Payment a conference attended by
Contractor, Engineer, and others as appropriate will be
held to review for acceptability to Engineer as provided
below the schedules submitted in accordance with
Paragraph 2.05.A. Contractor shall have an additional 10
days to make corrections and adjustments and to complete
and resubmit the schedules. No progress payment shall be
made to Contractor until acceptable schedules are
submitted to Engineer.

1. The Progress Schedule will be acceptable to
Engineer if it provides an orderly progression of the Work
to completion within the Contract Times. Such acceptance
will not impose on Engineer responsibility for the
Progress Schedule, for sequencing, scheduling, or
progress of the Work nor interfere with or relieve
Contractor from Contractor’s full responsibility therefor.

2. Contractor’s Schedule of Submittals will be
acceptable to Engineer if it provides a workable arrange-
ment for reviewing and processing the required
submittals.

3. Contractor’s Schedule of Values will be
acceptable to Engineer as to form and substance if it
provides a reasonable allocation of the Contract Price to
component parts of the Work.

ARTICLE 3 - CONTRACT DOCUMENTS:
AMENDING, REUSE

INTENT,

3.01 Intent

A. The Contract Documents are complementary;
what is required by one is as binding as if required by all.

B. It is the intent of the Contract Documents to
describe a functionally complete Project (or part thereof)
to be constructed in accordance with the Contract
Documents. Any labor, documentation, services,
materials, or equipment that may reasonably be inferred
from the Contract Documents or from prevailing custom
or trade usage as being required to produce the intended
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result will be provided whether or not specifically called
for at no additional cost to Owner.

C. Clarifications and interpretations of the
Contract Documents shall be issued by Engineer as
provided in Article 9.

3.02 Reference Standards

A. Standards, Specifications, Codes, Laws, and
Regulations

1. Reference to standards, specifications,
manuals, or codes of any technical society, organization,
or association, or to Laws or Regulations, whether such
reference be specific or by implication, shall mean the
standard, specification, manual, code, or Laws or
Regulations in effect at the time of opening of Bids (or on
the Effective Date of the Agreement if there were no
Bids), except as may be otherwise specifically stated in
the Contract Documents.

2. No provision of any such standard, specifica-
tion, manual or code, or any instruction of a Supplier shall
be effective to change the duties or responsibilities of
Owner, Contractor, or Engineer, or any of their subcon-
tractors, consultants, agents, or employees from those set
forth in the Contract Documents. No such provision or
instruction shall be effective to assign to Owner, or
Engineer, or any of, their Related Entities, any duty or
authority to supervise or direct the performance of the
Work or any duty or authority to undertake responsibility
inconsistent with the provisions of the Contract
Documents.

3.03 Reporting and Resolving Discrepancies
A. Reporting Discrepancies

1. Contractor’s Review of Contract Documents
Before Starting Work: Before undertaking each part of the
Work, Contractor shall carefully study and compare the
Contract Documents and check and verify pertinent
figures therein and all applicable field measurements.
Contractor shall promptly report in writing to Engineer
any conflict, error, ambiguity, or discrepancy which
Contractor may discover and shall obtain a written
interpretation or clarification from Engineer before
proceeding with any Work affected thereby.

2. Contractor’s Review of Contract Documents
During Performance of Work: If, during the performance
of the Work, Contractor discovers any conflict, error,
ambiguity, or discrepancy within the Contract Documents
or between the Contract Documents and any provision of
any Law or Regulation applicable to the performance of
the Work or of any standard, specification, manual or
code, or of any instruction of any Supplier, Contractor
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shall promptly report it to Engineer in writing. Contractor
shall not proceed with the Work affected thereby (except
in an emergency as required by Paragraph 6.16.A) until
an amendment or supplement to the Contract Documents
has been issued by one of the methods indicated in
Paragraph 3.04.

3. Contractor shall not be liable to Owner or
Engineer for failure to report any conflict, error,
ambiguity, or discrepancy in the Contract Documents
unless Contractor knew or reasonably should have known
thereof.

B. Resolving Discrepancies

1. Except as may be otherwise specifically stated
in the Contract Documents, the provisions of the Contract
Documents shall take precedence in resolving any
conflict, error, ambiguity, or discrepancy between the
provisions of the Contract Documents and:

a. the provisions of any standard, specification,
manual, code, or instruction (whether or not
specifically incorporated by reference in the
Contract Documents); or

b. the provisions of any Laws or Regulations
applicable to the performance of the Work
(unless such an interpretation of the provisions
of the Contract Documents would result in
violation of such Law or Regulation).
3.04 Amending  and Contract
Documents

Supplementing

A. The Contract Documents may be amended to
provide for additions, deletions, and revisions in the Work
or to modify the terms and conditions thereof by either a
Change Order or a Work Change Directive.

B. The requirements of the Contract Documents
may be supplemented, and minor variations and
deviations in the Work may be authorized, by one or more
of the following ways:

1. A Field Order;

2. Engineer’s approval of a Shop Drawing or
Sample; (Subject to the provisions of Paragraph
6.17.D.3); or

3.  Engineer’s  written interpretation  or
clarification.

3.05 Reuse of Documents

A. Contractor and any Subcontractor or Supplier
or other individual or entity performing or furnishing all
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of the Work under a direct or indirect contract with
Contractor, shall not:

1. have or acquire any title to or ownership rights
in any of the Drawings, Specifications, or other
documents (or copies of any thereof) prepared by or
bearing the seal of Engineer or Engineer’s consultants,
including electronic media editions; or

2. reuse any of such Drawings, Specifications,
other documents, or copies thereof on extensions of the
Project or any other project without written consent of
Owner and Engineer and specific written verification or
adaption by Engineer.

B. The prohibition of this Paragraph 3.05 will
survive final payment, or termination of the Contract.
Nothing herein shall preclude Contractor from retaining
copies of the Contract Documents for record purposes.

3.06 Electronic Data

A. Copies of data furnished by Owner or
Engineer to Contractor or Contractor to Owner or
Engineer that may be relied upon are limited to the
printed copies (also known as hard copies). Files in
electronic media format of text, data, graphics, or other
types are furnished only for the convenience of the
receiving party. Any conclusion or information obtained
or derived from such electronic files will be at the user’s
sole risk. If there is a discrepancy between the electronic
files and the hard copies, the hard copies govern.

B. Because data stored in electronic media
format can deteriorate or be modified inadvertently or
otherwise without authorization of the data’s creator, the
party receiving electronic files agrees that it will perform
acceptance tests or procedures within 60 days, after which
the receiving party shall be deemed to have accepted the
data thus transferred. Any errors detected within the 60-
day acceptance period will be corrected by the
transferring party.

C. When transferring documents in electronic
media format, the transferring party makes no representa-
tions as to long term compatibility, usability, or read-
ability of documents resulting from the use of software
application packages, operating systems, or computer
hardware differing from those used by the data’s creator.

ARTICLE 4 - AVAILABILITY OF LANDS;
SUBSURFACE AND PHYSICAL CONDITIONS;
HAZARDOUS ENVIRONMENTAL CONDITIONS;
REFERENCE POINTS

4.01 Availability of Lands
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A. Owner shall furnish the Site. Owner shall
notify Contractor of any encumbrances or restrictions not
of general application but specifically related to use of the
Site with which Contractor must comply in performing
the Work. Owner will obtain in a timely manner and pay
for easements for permanent structures or permanent
changes in existing facilities. If Contractor and Owner are
unable to agree on entitlement to or on the amount or
extent, if any, of any adjustment in the Contract Price or
Contract Times, or both, as a result of any delay in
Owner’s furnishing the Site or a part thereof, Contractor
may make a Claim therefor as provided in
Paragraph 10.05.

B. Upon reasonable written request, Owner shall
furnish Contractor with a current statement of record legal
title and legal description of the lands upon which the
Work is to be performed and Owner’s interest therein as
necessary for giving notice of or filing a mechanic's or
construction lien against such lands in accordance with
applicable Laws and Regulations.

C. Contractor shall provide for all additional
lands and access thereto that may be required for
temporary construction facilities or storage of materials
and equipment.

4.02 Subsurface and Physical Conditions

A. Reports and Drawings: The Supplementary
Conditions identify:

1. those reports of explorations and tests of sub-
surface conditions at or contiguous to the Site that
Engineer has used in preparing the Contract Documents;
and

2. those drawings of physical conditions in or
relating to existing surface or subsurface structures at or
contiguous to the Site (except Underground Facilities)
that Engineer has used in preparing the Contract
Documents.

B. Limited Reliance by Contractor on Technical
Data Authorized: Contractor may rely upon the general
accuracy of the “technical data” contained in such reports
and drawings, but such reports and drawings are not
Contract Documents. Such “technical data” is identified
in the Supplementary Conditions. Except for such reliance
on such “technical data,” Contractor may not rely upon or
make any claim against Owner or Engineer, or any of
their Related Entities with respect to:

1. the completeness of such reports and drawings
for Contractor’s purposes, including, but not limited to,
any aspects of the means, methods, techniques,
sequences, and procedures of construction to be employed
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by Contractor, and safety precautions and programs
incident thereto; or

2. other data, interpretations, opinions, and
information contained in such reports or shown or
indicated in such drawings; or

3. any Contractor interpretation of or conclusion
drawn from any "technical data" or any such other data,
interpretations, opinions, or information.

4.03 Differing Subsurface or Physical Conditions

A. Notice: If Contractor believes that any
subsurface or physical condition at or contiguous to the
Site that is uncovered or revealed either:

1. is of such a nature as to establish that any
“technical data” on which Contractor is entitled to rely as
provided in Paragraph 4.02 is materially inaccurate; or

2. is of such a nature as to require a change in the
Contract Documents; or

3. differs materially from that shown or indicated
in the Contract Documents; or

4. is of an unusual nature, and differs materially
from conditions ordinarily encountered and generally
recognized as inherent in work of the character provided
for in the Contract Documents;

then Contractor shall, promptly after becoming aware
thereof and before further disturbing the subsurface or
physical conditions or performing any Work in
connection therewith (except in an emergency as required
by Paragraph 6.16.A), notify Owner and Engineer in
writing about such condition. Contractor shall not further
disturb such condition or perform any Work in connection
therewith (except as aforesaid) until receipt of written
order to do so.

B. Engineer’s Review: After receipt of written
notice as required by Paragraph 4.03.A, Engineer will
promptly review the pertinent condition, determine the
necessity of Owner's obtaining additional exploration or
tests with respect thereto, and advise Owner in writing
(with a copy to Contractor) of Engineer’s findings and
conclusions.

C. Possible Price and Times Adjustments

1. The Contract Price or the Contract Times, or
both, will be equitably adjusted to the extent that the
existence of such differing subsurface or physical
condition causes an increase or decrease in Contractor’s
cost of, and/or time required for, performance of the
Work; subject, however, to the following:
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a. such condition must meet any one or more of
the categories described in Paragraph 4.03.A;
and

b. with respect to Work that is paid for on a Unit
Price Basis, any adjustment in Contract Price
will be subject to the provisions of Paragraphs
9.07 and 11.03.

2. Contractor shall not be entitled to any adjust-
ment in the Contract Price or Contract Times if:

a. Contractor knew of the existence of such
conditions at the time Contractor made a final
commitment to Owner with respect to Contract
Price and Contract Times by the submission of a
Bid or becoming bound under a negotiated
contract; or

b. the existence of such condition could
reasonably have been discovered or revealed as a
result of any examination, investigation,
exploration, test, or study of the Site and
contiguous areas required by the Bidding
Requirements or Contract Documents to be
conducted by or for Contractor prior to
Contractor's making such final commitment; or

c. Contractor failed to give the written notice as
required by Paragraph 4.03.A.

3. If Owner and Contractor are unable to agree
on entitlement to or on the amount or extent, if any, of
any adjustment in the Contract Price or Contract Times,
or both, a Claim may be made therefor as provided in
Paragraph 10.05. However, Owner and Engineer, and any
of their Related Entities shall not be liable to Contractor
for any claims, costs, losses, or damages (including but
not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) sustained by
Contractor on or in connection with any other project or
anticipated project.

4.04 Underground Facilities

A. Shown or Indicated: The information and data
shown or indicated in the Contract Documents with
respect to existing Underground Facilities at or
contiguous to the Site is based on information and data
furnished to Owner or Engineer by the owners of such
Underground Facilities, including Owner, or by others.
Unless it is otherwise expressly provided in the
Supplementary Conditions:
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1. Owner and Engineer shall not be responsible
for the accuracy or completeness of any such information
or data; and

2. the cost of all of the following will be
included in the Contract Price, and Contractor shall have
full responsibility for:

a. reviewing and checking all such information
and data,

b. locating all Underground Facilities shown or
indicated in the Contract Documents,

c. coordination of the Work with the owners of
such Underground Facilities, including Owner,
during construction, and

d. the safety and protection of all such
Underground Facilities and repairing any
damage thereto resulting from the Work.

B. Not Shown or Indicated

1. If an Underground Facility is uncovered or
revealed at or contiguous to the Site which was not shown
or indicated, or not shown or indicated with reasonable
accuracy in the Contract Documents, Contractor shall,
promptly after becoming aware thereof and before further
disturbing conditions affected thereby or performing any
Work in connection therewith (except in an emergency as
required by Paragraph 6.16.A), identify the owner of such
Underground Facility and give written notice to that
owner and to Owner and Engineer. Engineer will
promptly review the Underground Facility and determine
the extent, if any, to which a change is required in the
Contract Documents to reflect and document the con-
sequences of the existence or location of the Underground
Facility. During such time, Contractor shall be respon-
sible for the safety and protection of such Underground
Facility.

2. If Engineer concludes that a change in the
Contract Documents is required, a Work Change
Directive or a Change Order will be issued to reflect and
document such consequences. An equitable adjustment
shall be made in the Contract Price or Contract Times, or
both, to the extent that they are attributable to the
existence or location of any Underground Facility that
was not shown or indicated or not shown or indicated
with reasonable accuracy in the Contract Documents and
that Contractor did not know of and could not reasonably
have been expected to be aware of or to have anticipated.
If Owner and Contractor are unable to agree on entitle-
ment to or on the amount or extent, if any, of any such
adjustment in Contract Price or Contract Times, Owner or
Contractor may make a Claim therefor as provided in
Paragraph 10.05.
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4.05 Reference Points

A. Owner shall provide engineering surveys to
establish reference points for construction which in
Engineer’s judgment are necessary to enable Contractor
to proceed with the Work. Contractor shall be responsible
for laying out the Work, shall protect and preserve the
established reference points and property monuments, and
shall make no changes or relocations without the prior
written approval of Owner. Contractor shall report to
Engineer whenever any reference point or property
monument is lost or destroyed or requires relocation
because of necessary changes in grades or locations, and
shall be responsible for the accurate replacement or
relocation of such reference points or property
monuments by professionally qualified personnel.

4.06 Hazardous Environmental Condition at Site

A. Reports and Drawings: Reference is made to
the Supplementary Conditions for the identification of
those reports and drawings relating to a Hazardous
Environmental Condition identified at the Site, if any, that
have been utilized by the Engineer in the preparation of
the Contract Documents.

B. Limited Reliance by Contractor on Technical
Data Authorized: Contractor may rely upon the general
accuracy of the “technical data” contained in such reports
and drawings, but such reports and drawings are not
Contract Documents. Such “technical data” is identified
in the Supplementary Conditions. Except for such reliance
on such “technical data,” Contractor may not rely upon or
make any claim against Owner or Engineer, or any of
their Related Entities with respect to:

1. the completeness of such reports and drawings
for Contractor’s purposes, including, but not limited to,
any aspects of the means, methods, techniques, sequences
and procedures of construction to be employed by
Contractor and safety precautions and programs incident
thereto; or

2. other data, interpretations, opinions and
information contained in such reports or shown or
indicated in such drawings; or

3. any Contractor interpretation of or conclusion
drawn from any “technical data” or any such other data,
interpretations, opinions or information.

C. Contractor shall not be responsible for any
Hazardous Environmental Condition uncovered or
revealed at the Site which was not shown or indicated in
Drawings or Specifications or identified in the Contract
Documents to be within the scope of the Work.
Contractor shall be responsible for a Hazardous
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Environmental Condition created with any materials
brought to the Site by Contractor, Subcontractors,
Suppliers, or anyone else for whom Contractor is
responsible.

D. If Contractor encounters a Hazardous
Environmental Condition or if Contractor or anyone for
whom Contractor is responsible creates a Hazardous
Environmental Condition, Contractor shall immediately:
(i) secure or otherwise isolate such condition; (ii) stop all
Work in connection with such condition and in any area
affected thereby (except in an emergency as required by
Paragraph 6.16.A); and (iii) notify Owner and Engineer
(and promptly thereafter confirm such notice in writing).
Owner shall promptly consult with Engineer concerning
the necessity for Owner to retain a qualified expert to
evaluate such condition or take corrective action, if any.

E. Contractor shall not be required to resume
Work in connection with such condition or in any affected
area until after Owner has obtained any required permits
related thereto and delivered to Contractor written notice:
(i) specifying that such condition and any affected area is
or has been rendered safe for the resumption of Work; or
(ii) specifying any special conditions under which such
Work may be resumed safely. If Owner and Contractor
cannot agree as to entitlement to or on the amount or
extent, if any, of any adjustment in Contract Price or
Contract Times, or both, as a result of such Work
stoppage or such special conditions under which Work is
agreed to be resumed by Contractor, either party may
make a Claim therefor as provided in Paragraph 10.05.

F. If after receipt of such written notice
Contractor does not agree to resume such Work based on
a reasonable belief it is unsafe, or does not agree to
resume such Work under such special conditions, then
Owner may order the portion of the Work that is in the
area affected by such condition to be deleted from the
Work. If Owner and Contractor cannot agree as to
entitlement to or on the amount or extent, if any, of an
adjustment in Contract Price or Contract Times as a result
of deleting such portion of the Work, then either party
may make a Claim therefor as provided in Paragraph
10.05. Owner may have such deleted portion of the Work
performed by Owner’s own forces or others in accordance
with Article 7.

G. To the fullest extent permitted by Laws and
Regulations, Owner shall indemnify and hold harmless
Contractor, Subcontractors, and Engineer, and the
officers,  directors, partners, employees, agents,
consultants, and subcontractors of each and any of them
from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) arising out of or relating to a Hazardous
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Environmental Condition, provided that such Hazardous
Environmental Condition: (i) was not shown or indicated
in the Drawings or Specifications or identified in the
Contract Documents to be included within the scope of
the Work, and (ii) was not created by Contractor or by
anyone for whom Contractor is responsible. Nothing in
this Paragraph 4.06. G shall obligate Owner to indemnify
any individual or entity from and against the
consequences of that individual’s or entity’s own
negligence.

H. To the fullest extent permitted by Laws and
Regulations, Contractor shall indemnify and hold
harmless Owner and Engineer, and the officers, directors,
partners,  employees, agents,  consultants, and
subcontractors of each and any of them from and against
all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of
or relating to a Hazardous Environmental Condition
created by Contractor or by anyone for whom Contractor
is responsible. Nothing in this Paragraph 4.06.H shall
obligate Contractor to indemnify any individual or entity
from and against the consequences of that individual’s or
entity’s own negligence.

I. The provisions of Paragraphs 4.02, 4.03, and

4.04 do not apply to a Hazardous Environmental
Condition uncovered or revealed at the Site.

ARTICLE 5 - BONDS AND INSURANCE

5.01 Performance, Payment, and Other Bonds

A. Contractor shall furnish performance and
payment bonds, each in an amount at least equal to the
Contract Price as security for the faithful performance and
payment of all of Contractor’s obligations under the
Contract Documents. These bonds shall remain in effect
until one year after the date when final payment becomes
due or until completion of the correction period specified
in Paragraph 13.07, whichever is later, except as provided
otherwise by Laws or Regulations or by the Contract
Documents. Contractor shall also furnish such other
bonds as are required by the Contract Documents.

B. All bonds shall be in the form prescribed by
the Contract Documents except as provided otherwise by
Laws or Regulations, and shall be executed by such
sureties as are named in the current list of “Companies
Holding Certificates of Authority as Acceptable Sureties
on Federal Bonds and as Acceptable Reinsuring
Companies” as published in Circular 570 (amended) by
the Financial Management Service, Surety Bond Branch,
U.S. Department of the Treasury. All bonds signed by an
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agent must be accompanied by a certified copy of the
agent’s authority to act.

C. If the surety on any bond furnished by
Contractor is declared bankrupt or becomes insolvent or
its right to do business is terminated in any state where
any part of the Project is located or it ceases to meet the
requirements of Paragraph 5.01.B, Contractor shall
promptly notify Owner and Engineer and shall, within 20
days after the event giving rise to such notification,
provide another bond and surety, both of which shall
comply with the requirements of Paragraphs 5.01.B and
5.02.

5.02 Licensed Sureties and Insurers

A. All bonds and insurance required by the
Contract Documents to be purchased and maintained by
Owner or Contractor shall be obtained from surety or
insurance companies that are duly licensed or authorized
in the jurisdiction in which the Project is located to issue
bonds or insurance policies for the limits and coverages
so required. Such surety and insurance companies shall
also meet such additional requirements and qualifications
as may be provided in the Supplementary Conditions.

5.03 Certificates of Insurance

A. Contractor shall deliver to Owner, with copies
to each additional insured identified in the Supplementary
Conditions, certificates of insurance (and other evidence
of insurance requested by Owner or any other additional
insured) which Contractor is required to purchase and
maintain.

B. Owner shall deliver to Contractor, with copies
to each additional insured identified in the Supplementary
Conditions, certificates of insurance (and other evidence
of insurance requested by Contractor or any other
additional insured) which Owner is required to purchase
and maintain.

5.04 Contractor’s Liability Insurance

A. Contractor shall purchase and maintain such
liability and other insurance as is appropriate for the
Work being performed and as will provide protection
from claims set forth below which may arise out of or
result from Contractor’s performance of the Work and
Contractor’s other obligations under the Contract
Documents, whether it is to be performed by Contractor,
any Subcontractor or Supplier, or by anyone directly or
indirectly employed by any of them to perform any of the
Work, or by anyone for whose acts any of them may be
liable:
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1. claims under workers’ compensation,
disability benefits, and other similar employee benefit
acts;

2. claims for damages because of bodily injury,
occupational sickness or disease, or death of Contractor’s
employees;

3. claims for damages because of bodily injury,
sickness or disease, or death of any person other than
Contractor’s employees;

4. claims for damages insured by reasonably
available personal injury liability coverage which are
sustained:

a. by any person as a result of an offense directly
or indirectly related to the employment of such
person by Contractor, or

b. by any other person for any other reason;

5. claims for damages, other than to the Work
itself, because of injury to or destruction of tangible
property wherever located, including loss of use resulting
therefrom; and

6. claims for damages because of bodily injury or
death of any person or property damage arising out of the
ownership, maintenance or use of any motor vehicle.

B. The policies of insurance required by this
Paragraph 5.04 shall:

1. with respect to insurance required by
Paragraphs 5.04.A.3 through 5.04.A.6 inclusive, include
as additional insured (subject to any customary exclusion
regarding professional liability) Owner and Engineer, and
any other individuals or entities identified in the
Supplementary Conditions, all of whom shall be listed as
additional insureds, and include coverage for the
respective officers, directors, partners, employees, agents,
consultants and subcontractors of each and any of all such
additional insureds, and the insurance afforded to these
additional insureds shall provide primary coverage for all
claims covered thereby;

2. include at least the specific coverages and be
written for not less than the limits of liability provided in
the Supplementary Conditions or required by Laws or
Regulations, whichever is greater;

3. include completed operations insurance;
4. include contractual liability insurance

covering Contractor’s indemnity obligations under
Paragraphs 6.11 and 6.20;

502471

5. contain a provision or endorsement that the
coverage afforded will not be canceled, materially
changed or renewal refused until at least 30 days prior
written notice has been given to Owner and Contractor
and to each other additional insured identified in the
Supplementary Conditions to whom a certificate of
insurance has been issued (and the certificates of
insurance furnished by the Contractor pursuant to
Paragraph 5.03 will so provide);

6. remain in effect at least until final payment
and at all times thereafter when Contractor may be
correcting, removing, or replacing defective Work in
accordance with Paragraph 13.07; and

7. with respect to completed operations
insurance, and any insurance coverage written on a
claims-made basis, remain in effect for at least two years
after final payment.

a. Contractor shall furnish Owner and each other
additional insured identified in the
Supplementary Conditions, to whom a certificate
of insurance has been issued, evidence
satisfactory to Owner and any such additional
insured of continuation of such insurance at final
payment and one year thereafter.

5.05 Owner’s Liability Insurance

A. In addition to the insurance required to be
provided by Contractor under Paragraph 5.04, Owner, at
Owner’s option, may purchase and maintain at Owner’s
expense Owner’s own liability insurance as will protect
Owner against claims which may arise from operations
under the Contract Documents.

5.06 Property Insurance

A. Unless otherwise provided in the
Supplementary Conditions, Contractor shall purchase and
maintain property insurance upon the Work at the Site in
the amount of the full replacement cost thereof (subject to
such deductible amounts as may be provided in the
Supplementary Conditions or required by Laws and
Regulations). This insurance shall:

1. include the interests of Owner, Contractor,
Subcontractors, and Engineer, and any other individuals
or entities identified in the Supplementary Conditions,
and the officers, directors, partners, employees, agents,
consultants and subcontractors of each and any of them,
each of whom is deemed to have an insurable interest and
shall be listed as an insured or additional insured,;

2. be written on a Builder’s Risk “all-risk” or
open peril or special causes of loss policy form that shall
at least include insurance for physical loss or damage to
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the Work, temporary buildings, false work, and materials
and equipment in transit, and shall insure against at least
the following perils or causes of loss: fire, lightning,
extended coverage, theft, vandalism and malicious
mischief, earthquake, collapse, debris removal,
demolition occasioned by enforcement of Laws and
Regulations, water damage, (other than caused by flood)
and such other perils or causes of loss as may be
specifically required by the Supplementary Conditions;

3. include expenses incurred in the repair or
replacement of any insured property (including but not
limited to fees and charges of engineers and architects);

4. cover materials and equipment stored at the
Site or at another location that was agreed to in writing by
Owner prior to being incorporated in the Work, provided
that such materials and equipment have been included in
an Application for Payment recommended by Engineer;

5. allow for partial utilization of the Work by
Owner;

6. include testing and startup; and

7. be maintained in effect until final payment is
made unless otherwise agreed to in writing by Owner,
Contractor, and Engineer with 30 days written notice to
each other additional insured to whom a certificate of
insurance has been issued.

B. Owner shall purchase and maintain such
boiler and machinery insurance or additional property
insurance as may be required by the Supplementary
Conditions or Laws and Regulations which will include
the interests of Owner, Contractor, Subcontractors, and
Engineer, and any other individuals or entities identified
in the Supplementary Conditions, and the officers,
directors, partners, employees, agents, consultants and
subcontractors of each and any of them, each of whom is
deemed to have an insurable interest and shall be listed as
an insured or additional insured.

C. All the policies of insurance (and the
certificates or other evidence thereof) required to be
purchased and maintained in accordance with Paragraph
5.06 will contain a provision or endorsement that the
coverage afforded will not be canceled or materially
changed or renewal refused until at least 30 days prior
written notice has been given to Owner and Contractor
and to each other additional insured to whom a certificate
of insurance has been issued and will contain waiver
provisions in accordance with Paragraph 5.07.

D. Owner shall not be responsible for purchasing
and maintaining any property insurance specified in this
Paragraph 5.06 to protect the interests of Contractor,
Subcontractors, or others in the Work to the extent of any
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deductible amounts that are identified in the
Supplementary Conditions. The risk of loss within such
identified deductible amount will be borne by Contractor,
Subcontractors, or others suffering any such loss, and if
any of them wishes property insurance coverage within
the limits of such amounts, each may purchase and main-
tain it at the purchaser’s own expense.

E. If Contractor requests in writing that other
special insurance be included in the property insurance
policies provided under Paragraph 5.06, Owner shall, if
possible, include such insurance, and the cost thereof will
be charged to Contractor by appropriate Change Order.
Prior to commencement of the Work at the Site, Owner
shall in writing advise Contractor whether or not such
other insurance has been procured by Owner.

5.07 Waiver of Rights

A. Owner and Contractor intend that all policies
purchased in accordance with Paragraph 5.06 will protect
Owner, Contractor, Subcontractors, and Engineer, and all
other individuals or entities identified in the
Supplementary Conditions to be listed as insureds or
additional insureds (and the officers, directors, partners,
employees, agents, consultants and subcontractors of each
and any of them) in such policies and will provide
primary coverage for all losses and damages caused by
the perils or causes of loss covered thereby. All such
policies shall contain provisions to the effect that in the
event of payment of any loss or damage the insurers will
have no rights of recovery against any of the insureds or
additional insureds thereunder. Owner and Contractor
waive all rights against each other and their respective
officers,  directors, partners, employees, agents,
consultants and subcontractors of each and any of them
for all losses and damages caused by, arising out of or
resulting from any of the perils or causes of loss covered
by such policies and any other property insurance
applicable to the Work; and, in addition, waive all such
rights against Subcontractors, and Engineer, and all other
individuals or entities identified in the Supplementary
Conditions to be listed as insured or additional insured
(and the officers, directors, partners, employees, agents,
consultants and subcontractors of each and any of them)
under such policies for losses and damages so caused.
None of the above waivers shall extend to the rights that
any party making such waiver may have to the proceeds
of insurance held by Owner as trustee or otherwise
payable under any policy so issued.

B. Owner waives all rights against Contractor,
Subcontractors, and Engineer, and the officers, directors,
partners,  employees, agents, consultants  and
subcontractors of each and any of them for:

1. loss due to business interruption, loss of use,
or other consequential loss extending beyond direct
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physical loss or damage to Owner’s property or the Work
caused by, arising out of, or resulting from fire or other
perils whether or not insured by Owner; and

2. loss or damage to the completed Project or
part thereof caused by, arising out of, or resulting from
fire or other insured peril or cause of loss covered by any
property insurance maintained on the completed Project
or part thereof by Owner during partial utilization
pursuant to Paragraph 14.05, after Substantial Completion
pursuant to Paragraph 14.04, or after final payment
pursuant to Paragraph 14.07.

C. Any insurance policy maintained by Owner
covering any loss, damage or consequential loss referred
to in Paragraph 5.07.B shall contain provisions to the
effect that in the event of payment of any such loss,
damage, or consequential loss, the insurers will have no
rights of recovery against Contractor, Subcontractors, or
Engineer, and the officers, directors, partners, employees,
agents, consultants and subcontractors of each and any of
them.

5.08 Receipt and Application of Insurance Proceeds

A. Any insured loss under the policies of
insurance required by Paragraph 5.06 will be adjusted
with Owner and made payable to Owner as fiduciary for
the insureds, as their interests may appear, subject to the
requirements of any applicable mortgage clause and of
Paragraph 5.08.B. Owner shall deposit in a separate
account any money so received and shall distribute it in
accordance with such agreement as the parties in interest
may reach. If no other special agreement is reached, the
damaged Work shall be repaired or replaced, the moneys
so received applied on account thereof, and the Work and
the cost thereof covered by an appropriate Change Order .

B. Owner as fiduciary shall have power to adjust
and settle any loss with the insurers unless one of the
parties in interest shall object in writing within 15 days
after the occurrence of loss to Owner’s exercise of this
power. If such objection be made, Owner as fiduciary
shall make settlement with the insurers in accordance with
such agreement as the parties in interest may reach. If no
such agreement among the parties in interest is reached,
Owner as fiduciary shall adjust and settle the loss with the
insurers and, if required in writing by any party in
interest, Owner as fiduciary shall give bond for the proper
performance of such duties.

5.09 Acceptance of Bonds and Insurance; Option to
Replace

A. If either Owner or Contractor has any
objection to the coverage afforded by or other provisions
of the bonds or insurance required to be purchased and
maintained by the other party in accordance with Article 5
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on the basis of non-conformance with the Contract
Documents, the objecting party shall so notify the other
party in writing within 10 days after receipt of the
certificates (or other evidence requested) required by
Paragraph 2.01.B. Owner and Contractor shall each
provide to the other such additional information in respect
of insurance provided as the other may reasonably
request. If either party does not purchase or maintain all
of the bonds and insurance required of such party by the
Contract Documents, such party shall notify the other
party in writing of such failure to purchase prior to the
start of the Work, or of such failure to maintain prior to
any change in the required coverage. Without prejudice to
any other right or remedy, the other party may elect to
obtain equivalent bonds or insurance to protect such other
party's interests at the expense of the party who was
required to provide such coverage, and a Change Order
shall be issued to adjust the Contract Price accordingly.

5.10 Partial Utilization, Acknowledgment of Property
Insurer

A. If Owner finds it necessary to occupy or use a
portion or portions of the Work prior to Substantial
Completion of all the Work as provided in Paragraph
14.05, no such use or occupancy shall commence before
the insurers providing the property insurance pursuant to
Paragraph 5.06 have acknowledged notice thereof and in
writing effected any changes in coverage necessitated
thereby. The insurers providing the property insurance
shall consent by endorsement on the policy or policies,
but the property insurance shall not be canceled or
permitted to lapse on account of any such partial use or
occupancy.

ARTICLE 6 - CONTRACTOR’S RESPONSIBILITIES

6.01 Supervision and Superintendence

A. Contractor shall supervise, inspect, and direct
the Work competently and efficiently, devoting such
attention thereto and applying such skills and expertise as
may be necessary to perform the Work in accordance with
the Contract Documents. Contractor shall be solely
responsible for the means, methods, techniques,
sequences, and procedures of construction. Contractor
shall not be responsible for the negligence of Owner or
Engineer in the design or specification of a specific
means, method, technique, sequence, or procedure of
construction which is shown or indicated in and expressly
required by the Contract Documents.

B. At all times during the progress of the Work,
Contractor  shall assign a competent resident
superintendent who shall not be replaced without written
notice to Owner and Engineer except under extraordinary
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circumstances. The superintendent will be Contractor’s
representative at the Site and shall have authority to act on
behalf of Contractor. All communications given to or
received from the superintendent shall be binding on
Contractor.

6.02 Labor; Working Hours

A. Contractor shall provide competent, suitably
qualified personnel to survey and lay out the Work and
perform construction as required by the Contract
Documents. Contractor shall at all times maintain good
discipline and order at the Site.

B. Except as otherwise required for the safety or
protection of persons or the Work or property at the Site
or adjacent thereto, and except as otherwise stated in the
Contract Documents, all Work at the Site shall be
performed during regular working hours. Contractor will
not permit the performance of Work on a Saturday,
Sunday, or any legal holiday without Owner’s written
consent (which will not be unreasonably withheld) given
after prior written notice to Engineer.

6.03 Services, Materials, and Equipment

A. Unless otherwise specified in the Contract
Documents, Contractor shall provide and assume full
responsibility for all services, materials, equipment, labor,
transportation, construction equipment and machinery,
tools, appliances, fuel, power, light, heat, telephone,
water, sanitary facilities, temporary facilities, and all other
facilities and incidentals necessary for the performance,
testing, start-up, and completion of the Work.

B. All materials and equipment incorporated into
the Work shall be as specified or, if not specified, shall be
of good quality and new, except as otherwise provided in
the Contract Documents. All special warranties and
guarantees required by the Specifications shall expressly
run to the benefit of Owner. If required by Engineer,
Contractor shall furnish satisfactory evidence (including
reports of required tests) as to the source, kind, and
quality of materials and equipment.

C. All materials and equipment shall be stored,
applied, installed, connected, erected, protected, used,
cleaned, and conditioned in accordance with instructions
of the applicable Supplier, except as otherwise may be
provided in the Contract Documents.

6.04 Progress Schedule

A. Contractor shall adhere to the Progress
Schedule established in accordance with Paragraph 2.07
as it may be adjusted from time to time as provided
below.
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1. Contractor shall submit to Engineer for
acceptance (to the extent indicated in Paragraph 2.07)
proposed adjustments in the Progress Schedule that will
not result in changing the Contract Times. Such adjust-
ments will comply with any provisions of the General
Requirements applicable thereto.

2. Proposed adjustments in the Progress
Schedule that will change the Contract Times shall be
submitted in accordance with the requirements of Article
12. Adjustments in Contract Times may only be made by
a Change Order.

6.05 Substitutes and “Or-Equals™

A. Whenever an item of material or equipment is
specified or described in the Contract Documents by
using the name of a proprietary item or the name of a
particular Supplier, the specification or description is
intended to establish the type, function, appearance, and
quality required. Unless the specification or description
contains or is followed by words reading that no like,
equivalent, or “or-equal” item or no substitution is
permitted, other items of material or equipment or
material or equipment of other Suppliers may be
submitted to Engineer for review under the circumstances
described below.

1. “Or-Equal” Items: If in Engineer’s sole
discretion an item of material or equipment proposed by
Contractor is functionally equal to that named and
sufficiently similar so that no change in related Work will
be required, it may be considered by Engineer as an
“or-equal” item, in which case review and approval of the
proposed item may, in Engineer’s sole discretion, be
accomplished without compliance with some or all of the
requirements for approval of proposed substitute items.
For the purposes of this Paragraph 6.05.A.1, a proposed
item of material or equipment will be considered
functionally equal to an item so named if:

a. in the exercise of reasonable judgment
Engineer determines that:

1) it is at least equal in materials of
construction, quality, durability, appearance,
strength, and design characteristics;

2) it will reliably perform at least
equally well the function and achieve the results
imposed by the design concept of the completed
Project as a functioning whole,

3) it has a proven record of performance
and availability of responsive service; and

b. Contractor certifies that, if approved and
incorporated into the Work:
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1) there will be no increase in cost to
the Owner or increase in Contract Times, and

2) it will conform substantially to the
detailed requirements of the item named in the
Contract Documents.

2. Substitute ltems

a. If in Engineer’s sole discretion an item of
material or equipment proposed by Contractor
does not qualify as an “or-equal” item under
Paragraph 6.05.A.1, it will be considered a
proposed substitute item.

b. Contractor shall submit sufficient information
as provided below to allow Engineer to deter-
mine that the item of material or equipment
proposed is essentially equivalent to that named
and an acceptable substitute therefor. Requests
for review of proposed substitute items of
material or equipment will not be accepted by
Engineer from anyone other than Contractor.

c. The requirements for review by Engineer will
be as set forth in Paragraph 6.05.A.2.d, as
supplemented in the General Requirements and
as Engineer may decide is appropriate under the
circumstances.

d. Contractor shall make written application to
Engineer for review of a proposed substitute item
of material or equipment that Contractor seeks to
furnish or use. The application:

1) shall certify that the proposed
substitute item will:

a) perform adequately the functions and
achieve the results called for by the
general design,

b) be similar in substance to that
specified, and

c) be suited to the same use as that
specified;

2) will state:

a) the extent, if any, to which the use of
the proposed substitute item will
prejudice Contractor’s achievement of
Substantial Completion on time;

b) whether or not use of the proposed
substitute item in the Work will require
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a change in any of the Contract
Documents (or in the provisions of any
other direct contract with Owner for
other work on the Project) to adapt the
design to the proposed substitute item;
and

c) whether or not incorporation or use
of the proposed substitute item in
connection with the Work is subject to
payment of any license fee or royalty;

3) will identify:

a) all variations of the proposed
substitute item from that specified , and

b) available  engineering,  sales,
maintenance, repair, and replacement
services;

4) and shall contain an itemized
estimate of all costs or credits that will result
directly or indirectly from use of such substitute
item, including costs of redesign and claims of
other contractors affected by any resulting
change,

B. Substitute  Construction  Methods or
Procedures: If a specific means, method, technique,
sequence, or procedure of construction is expressly
required by the Contract Documents, Contractor may
furnish or utilize a substitute means, method, technique,
sequence, or procedure of construction approved by
Engineer. Contractor shall submit sufficient information
to allow Engineer, in Engineer’s sole discretion, to
determine that the substitute proposed is equivalent to that
expressly called for by the Contract Documents. The
requirements for review by Engineer will be similar to
those provided in Paragraph 6.05.A.2.

C. Engineer’s Evaluation: Engineer will be
allowed 21 days within which to evaluate each proposal
or submittal made pursuant to Paragraphs 6.05.A and
6.05.B. Engineer may require Contractor to furnish
additional data about the proposed substitute item.
Engineer will be the sole judge of acceptability. No “or-
equal” or substitute will be ordered, installed or utilized
until Engineer’s review is complete, which will be
evidenced by either a Change Order for a substitute or an
approved Shop Drawing for an “or-equal.” Engineer will
advise Contractor in writing of any negative
determination.

D. Special Guarantee: Owner may require
Contractor to furnish at Contractor’s expense a special
performance guarantee or other surety with respect to any
substitute.
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E. Engineer’s Cost Reimbursement: Engineer
will record Engineer’s costs in evaluating a substitute
proposed or submitted by Contractor pursuant to
Paragraphs 6.05.A.2 and 6.05.B Whether or not Engineer
approves a substitute item so proposed or submitted by
Contractor, Contractor shall reimburse Owner for the
charges of Engineer for evaluating each such proposed
substitute. Contractor shall also reimburse Owner for the
charges of Engineer for making changes in the Contract
Documents (or in the provisions of any other direct
contract with Owner) resulting from the acceptance of
each proposed substitute.

F. Contractor’s Expense: Contractor shall
provide all data in support of any proposed substitute or
“or-equal” at Contractor’s expense.

6.06 Concerning Subcontractors, Suppliers, and
Others

A. Contractor shall not employ any
Subcontractor, Supplier, or other individual or entity
(including those acceptable to the Owner as indicated in
Paragraph 6.06.B), whether initially or as a replacement,
against whom the Owner may have reasonable objection.
Contractor shall not be required to employ any
Subcontractor, Supplier, or other individual or entity to
furnish or perform any of the Work against whom
Contractor has reasonable objection.

B. If the Supplementary Conditions require the
identity of certain Subcontractors, Suppliers, or other
individuals or entities to be submitted to Owner in
advance for acceptance by Owner by a specified date
prior to the Effective Date of the Agreement, and if
Contractor has submitted a list thereof in accordance with
the Supplementary Conditions, Owner’s acceptance
(either in writing or by failing to make written objection
thereto by the date indicated for acceptance or objection
in the Bidding Documents or the Contract Documents) of
any such Subcontractor, Supplier, or other individual or
entity so identified may be revoked on the basis of
reasonable objection after due investigation. Contractor
shall submit an acceptable replacement for the rejected
Subcontractor, Supplier, or other individual or entity, and
the Contract Price will be adjusted by the difference in the
cost occasioned by such replacement, and an appropriate
Change Order will be issued . No acceptance by Owner of
any such Subcontractor, Supplier, or other individual or
entity, whether initially or as a replacement, shall
constitute a waiver of any right of Owner or Engineer to
reject defective Work.

C. Contractor shall be fully responsible to Owner
and Engineer for all acts and omissions of the
Subcontractors, Suppliers, and other individuals or
entities performing or furnishing any of the Work just as
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Contractor is responsible for Contractor’s own acts and
omissions. Nothing in the Contract Documents:

1. shall create for the benefit of any such
Subcontractor, Supplier, or other individual or entity any
contractual relationship between Owner or Engineer and
any such Subcontractor, Supplier or other individual or
entity, nor

2. shall create any obligation on the part of
Owner or Engineer to pay or to see to the payment of any
moneys due any such Subcontractor, Supplier, or other
individual or entity except as may otherwise be required
by Laws and Regulations.

D. Contractor shall be solely responsible for
scheduling and coordinating the Work of Subcontractors,
Suppliers, and other individuals or entities performing or
furnishing any of the Work under a direct or indirect
contract with Contractor.

E. Contractor shall require all Subcontractors,
Suppliers, and such other individuals or entities
performing or furnishing any of the Work to communicate
with Engineer through Contractor.

F. The divisions and sections of the
Specifications and the identifications of any Drawings
shall not control Contractor in dividing the Work among
Subcontractors or Suppliers or delineating the Work to be
performed by any specific trade.

G. All Work performed for Contractor by a
Subcontractor or Supplier will be pursuant to an
appropriate agreement between Contractor and the
Subcontractor or Supplier which specifically binds the
Subcontractor or Supplier to the applicable terms and
conditions of the Contract Documents for the benefit of
Owner and Engineer. Whenever any such agreement is
with a Subcontractor or Supplier who is listed as an
additional insured on the property insurance provided in
Paragraph 5.06, the agreement between the Contractor
and the Subcontractor or Supplier will contain provisions
whereby the Subcontractor or Supplier waives all rights
against Owner, Contractor, and Engineer,, and all other
individuals or entities identified in the Supplementary
Conditions to be listed as insureds or additional insureds
(and the officers, directors, partners, employees, agents,
consultants and subcontractors of each and any of them)
for all losses and damages caused by, arising out of,
relating to, or resulting from any of the perils or causes of
loss covered by such policies and any other property
insurance applicable to the Work. If the insurers on any
such policies require separate waiver forms to be signed
by any Subcontractor or Supplier, Contractor will obtain
the same.
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6.07 Patent Fees and Royalties

A. Contractor shall pay all license fees and
royalties and assume all costs incident to the use in the
performance of the Work or the incorporation in the Work
of any invention, design, process, product, or device
which is the subject of patent rights or copyrights held by
others. If a particular invention, design, process, product,
or device is specified in the Contract Documents for use
in the performance of the Work and if to the actual
knowledge of Owner or Engineer its use is subject to
patent rights or copyrights calling for the payment of any
license fee or royalty to others, the existence of such
rights shall be disclosed by Owner in the Contract
Documents.

B. To the fullest extent permitted by Laws and
Regulations, Contractor shall indemnify and hold harm-
less Owner and Engineer, and the officers, directors,
partners,  employees, agents, consultants  and
subcontractors of each and any of them from and against
all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of
or relating to any infringement of patent rights or copy-
rights incident to the use in the performance of the Work
or resulting from the incorporation in the Work of any
invention, design, process, product, or device not
specified in the Contract Documents.

6.08 Permits

A. Unless otherwise provided in the
Supplementary Conditions, Contractor shall obtain and
pay for all construction permits and licenses. Owner shall
assist Contractor, when necessary, in obtaining such
permits and licenses. Contractor shall pay all govern-
mental charges and inspection fees necessary for the
prosecution of the Work which are applicable at the time
of opening of Bids, or, if there are no Bids, on the
Effective Date of the Agreement. Owner shall pay all
charges of utility owners for connections for providing
permanent service to the Work.

6.09 Laws and Regulations

A. Contractor shall give all notices required by
and shall comply with all Laws and Regulations
applicable to the performance of the Work. Except where
otherwise expressly required by applicable Laws and
Regulations, neither Owner nor Engineer shall be respon-
sible for monitoring Contractor’s compliance with any
Laws or Regulations.

B. If Contractor performs any Work knowing or
having reason to know that it is contrary to Laws or
Regulations, Contractor shall bear all claims, costs,
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losses, and damages (including but not limited to all fees
and charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to such Work.
However, it shall not be Contractor’s primary
responsibility to make certain that the Specifications and
Drawings are in accordance with Laws and Regulations,
but this shall not relieve Contractor of Contractor’s
obligations under Paragraph 3.03.

C. Changes in Laws or Regulations not known at
the time of opening of Bids (or, on the Effective Date of
the Agreement if there were no Bids) having an effect on
the cost or time of performance of the Work shall be the
subject of an adjustment in Contract Price or Contract
Times. If Owner and Contractor are unable to agree on
entitlement to or on the amount or extent, if any, of any
such adjustment, a Claim may be made therefor as
provided in Paragraph 10.05.

6.10 Taxes

A. Contractor shall pay all sales, consumer, use,
and other similar taxes required to be paid by Contractor
in accordance with the Laws and Regulations of the place
of the Project which are applicable during the
performance of the Work.

6.11 Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas

1. Contractor shall confine construction equip-
ment, the storage of materials and equipment, and the
operations of workers to the Site and other areas
permitted by Laws and Regulations, and shall not
unreasonably encumber the Site and other areas with
construction equipment or other materials or equipment.
Contractor shall assume full responsibility for any
damage to any such land or area, or to the owner or
occupant thereof, or of any adjacent land or areas
resulting from the performance of the Work.

2. Should any claim be made by any such owner
or occupant because of the performance of the Work,
Contractor shall promptly settle with such other party by
negotiation or otherwise resolve the claim by arbitration
or other dispute resolution proceeding or at law.

3. To the fullest extent permitted by Laws and
Regulations, Contractor shall indemnify and hold harm-
less Owner and Engineer, and the officers, directors,
partners,  employees, agents,  consultants  and
subcontractors of each and any of them from and against
all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of
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or relating to any claim or action, legal or equitable,
brought by any such owner or occupant against Owner,
Engineer, or any other party indemnified hereunder to the
extent caused by or based upon Contractor's performance
of the Work.

B. Removal of Debris During Performance of the
Work: During the progress of the Work Contractor shall
keep the Site and other areas free from accumulations of
waste materials, rubbish, and other debris. Removal and
disposal of such waste materials, rubbish, and other debris
shall conform to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of
the Work Contractor shall clean the Site and the Work
and make it ready for utilization by Owner. At the
completion of the Work Contractor shall remove from the
Site all tools, appliances, construction equipment and
machinery, and surplus materials and shall restore to
original condition all property not designated for
alteration by the Contract Documents.

D. Loading Structures: Contractor shall not load
nor permit any part of any structure to be loaded in any
manner that will endanger the structure, nor shall
Contractor subject any part of the Work or adjacent
property to stresses or pressures that will endanger it.

6.12 Record Documents

A. Contractor shall maintain in a safe place at the
Site one record copy of all Drawings, Specifications,
Addenda, Change Orders, Work Change Directives, Field
Orders, and written interpretations and clarifications in
good order and annotated to show changes made during
construction. These record documents together with all
approved Samples and a counterpart of all approved Shop
Drawings will be maintained on site and available to
Engineer for reference. Upon completion of the Work,
these record documents, Samples, and Shop Drawings
will be delivered to Engineer for Owner.

6.13 Safety and Protection

A. Contractor shall be solely responsible for
initiating, maintaining and supervising all safety
precautions and programs in connection with the Work.
Contractor shall take all necessary precautions for the
safety of, and shall provide the necessary protection to
prevent damage, injury or loss to:

1. all persons on the Site or who may be affected
by the Work;

2. all the Work and materials and equipment to
be incorporated therein, whether in storage on or off the
Site; and
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3. other property at the Site or adjacent thereto,
including trees, shrubs, lawns, walks, pavements,
roadways, structures, utilities, and Underground Facilities
not designated for removal, relocation, or replacement in
the course of construction.

B. Contractor shall comply with all applicable
Laws and Regulations relating to the safety of persons or
property, or to the protection of persons or property from
damage, injury, or loss; and shall erect and maintain all
necessary safeguards for such safety and protection.
Contractor shall notify owners of adjacent property and of
Underground Facilities and other utility owners when
prosecution of the Work may affect them, and shall
cooperate with them in the protection, removal,
relocation, and replacement of their property.

C. All damage, injury, or loss to any property
referred to in Paragraph 6.13.A.2 or 6.13.A.3 caused,
directly or indirectly, in whole or in part, by Contractor,
any Subcontractor, Supplier, or any other individual or
entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of
them may be liable, shall be remedied by Contractor
(except damage or loss attributable to the fault of
Drawings or Specifications or to the acts or omissions of
Owner or Engineer or , or anyone employed by any of
them, or anyone for whose acts any of them may be
liable, and not attributable, directly or indirectly, in whole
or in part, to the fault or negligence of Contractor or any
Subcontractor, Supplier, or other individual or entity
directly or indirectly employed by any of them).

D. Contractor’s duties and responsibilities for
safety and for protection of the Work shall continue until
such time as all the Work is completed and Engineer has
issued a notice to Owner and Contractor in accordance
with Paragraph 14.07.B that the Work is acceptable
(except as otherwise expressly provided in connection
with Substantial Completion).

6.14 Safety Representative

A. Contractor shall designate a qualified and
experienced safety representative at the Site who shall not
be replaced without written notice to Owner and Engineer
except under extraordinary circumstances and whose
duties and responsibilities shall be the prevention of
accidents and the maintaining and supervising of safety
precautions and programs.

6.15 Hazard Communication Programs

A. Contractor shall be responsible for
coordinating any exchange of material safety data sheets
or other hazard communication information required to be
made available to or exchanged between or among
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employers at the Site in accordance with Laws or
Regulations.

6.16 Emergencies

A. In emergencies affecting the safety or
protection of persons or the Work or property at the Site
or adjacent thereto, Contractor is obligated to act to
prevent threatened damage, injury, or loss. Contractor
shall give Engineer prompt written notice if Contractor
believes that any significant changes in the Work or
variations from the Contract Documents have been caused
thereby or are required as a result thereof. If Engineer
determines that a change in the Contract Documents is
required because of the action taken by Contractor in
response to such an emergency, a Work Change Directive
or Change Order will be issued.

6.17 Shop Drawings and Samples

A. Contractor shall submit Shop Drawings and
Samples to Engineer for review and approval in
accordance with the acceptable Schedule of Submittals
(as required by Paragraph 2.07). Each submittal will be
identified as Engineer may require.

1. Shop Drawings

a. Submit number of copies specified in the
General Requirements.

b. Data shown on the Shop Drawings will be
complete with respect to quantities, dimensions,
specified performance and design criteria,
materials, and similar data to show Engineer the
services, materials, and equipment Contractor
proposes to provide and to enable Engineer to
review the information for the limited purposes
required by Paragraph 6.17.D.

2. Samples: Contractor shall also submit
Samples to Engineer for review and approval in
accordance with the acceptable Schedule of Submittals.

a. Submit number of Samples specified in the
Specifications.

b. Clearly identify each Sample as to material,
Supplier, pertinent data such as catalog numbers,
the use for which intended and other data as
Engineer may require to enable Engineer to
review the submittal for the limited purposes
required by Paragraph 6.17.D.

B. Where a Shop Drawing or Sample is required
by the Contract Documents or the Schedule of Submittals,
any related Work performed prior to Engineer’s review

and approval of the pertinent submittal will be at the sole
expense and responsibility of Contractor.

C. Submittal Procedures

1. Before submitting each Shop Drawing or
Sample, Contractor shall have determined and verified:

a. all field measurements, quantities, dimensions,
specified performance and design criteria,
installation  requirements, materials, catalog
numbers, and similar information with respect
thereto;

b. the suitability of all materials with respect to
intended use, fabrication, shipping, handling,
storage, assembly, and installation pertaining to
the performance of the Work;

c. all information relative to Contractor’s respon-
sibilities for means, methods, techniques,
sequences, and procedures of construction, and
safety precautions and programs incident thereto;
and

d. shall also have reviewed and coordinated each
Shop Drawing or Sample with other Shop
Drawings and Samples and with the require-
ments of the Work and the Contract Documents.

2. Each submittal shall bear a stamp or specific
written certification that Contractor has satisfied
Contractor’s obligations under the Contract Documents
with respect to Contractor’s review and approval of that
submittal.

3. With each submittal, Contractor shall give
Engineer specific written notice of any variations that the
Shop Drawing or Sample may have from the requirements
of the Contract Documents. This notice shall be both a
written communication separate from the Shop Drawing’s
or Sample Submittal; and, in addition, by a specific
notation made on each Shop Drawing or Sample
submitted to Engineer for review and approval of each
such variation.

D. Engineer’s Review

1. Engineer will provide timely review of Shop
Drawings and Samples in accordance with the Schedule
of Submittals acceptable to Engineer. Engineer’s review
and approval will be only to determine if the items
covered by the submittals will, after installation or
incorporation in the Work, conform to the information
given in the Contract Documents and be compatible with
the design concept of the completed Project as a
functioning whole as indicated by the Contract
Documents.
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2. Engineer’s review and approval will not
extend to means, methods, techniques, sequences, or
procedures of construction (except where a particular
means, method, technique, sequence, or procedure of con-
struction is specifically and expressly called for by the
Contract Documents) or to safety precautions or programs
incident thereto. The review and approval of a separate
item as such will not indicate approval of the assembly in
which the item functions.

3. Engineer’s review and approval shall not
relieve Contractor from responsibility for any variation
from the requirements of the Contract Documents unless
Contractor has complied with the requirements of
Paragraph 6.17.C.3 and Engineer has given written
approval of each such variation by specific written
notation thereof incorporated in or accompanying the
Shop Drawing or Sample. Engineer’s review and approval
shall not relieve Contractor from responsibility for
complying with the requirements of Paragraph 6.17.C.1.

E. Resubmittal Procedures

1. Contractor shall make corrections required by
Engineer and shall return the required number of
corrected copies of Shop Drawings and submit, as
required, new Samples for review and approval.
Contractor shall direct specific attention in writing to
revisions other than the corrections called for by Engineer
on previous submittals.

6.18 Continuing the Work

A. Contractor shall carry on the Work and adhere
to the Progress Schedule during all disputes or disagree-
ments with Owner. No Work shall be delayed or
postponed pending resolution of any disputes or
disagreements, except as permitted by Paragraph 15.04 or
as Owner and Contractor may otherwise agree in writing.

6.19 Contractor’s General Warranty and Guarantee

A. Contractor warrants and guarantees to Owner
that all Work will be in accordance with the Contract
Documents and will not be defective. Engineer and its
Related Entities shall be entitled to rely on representation
of Contractor’s warranty and guarantee.

B. Contractor’s warranty and guarantee
hereunder excludes defects or damage caused by:

1. abuse, modification, or improper maintenance
or operation by persons other than Contractor,
Subcontractors, Suppliers, or any other individual or
entity for whom Contractor is responsible; or

2. normal wear and tear under normal usage.
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C. Contractor’s obligation to perform and
complete the Work in accordance with the Contract
Documents shall be absolute. None of the following will
constitute an acceptance of Work that is not in accordance
with the Contract Documents or a release of Contractor’s
obligation to perform the Work in accordance with the
Contract Documents:

1. observations by Engineer;

2. recommendation by Engineer or payment by
Owner of any progress or final payment;

3. the issuance of a certificate of Substantial
Completion by Engineer or any payment related thereto
by Owner;

4. use or occupancy of the Work or any part
thereof by Owner;

5. any review and approval of a Shop Drawing or
Sample submittal or the issuance of a notice of
acceptability by Engineer;

6. any inspection, test, or approval by others; or
7. any correction of defective Work by Owner.
6.20 Indemnification

A. To the fullest extent permitted by Laws and
Regulations, Contractor shall indemnify and hold harm-
less\Owner and Engineer, and the officers, directors,
., employees, agents, consultants and
subcontractors of each and any of them from and against
all claims,\¢costs, losses, and damages (including but not
limited to aM fees and charges of engineers, architects,
attorneys, and\ other professionals and all court or
arbitration or othsy dispute resolution costs) arising out of
or relating to the pécformance of the Work, provided that

anySee City of Key West Indemnification form lable to
bo| under ry to or
de{Section 00-43-18 Work
itse use resulting therefrom but

negligent act or omission

individual or entity directly or indixectly employed by any

Engineer or any of their respective consultants, agents,
officers, directors, partners, or employee

such employee) of Contractor, any Subcontract
Supplier, or any individual or entity directly or indi
employed by any of them to perform any of the Work,
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yone for whose acts any of them may be liable, the
indemnification obligation under Paragraph 6.20.A shall

C. The indemnification obligations of Contractor
under Paragraph 6.20.A skall not extend to the liability of
Engineer and Engineer’s “Qfficers, directors, partners,
employees, agents, consultants\and subcontractors arising
out of:

1. the preparation or approvalNof, or the failure to
prepare or approve, maps, Drawings, opinions, reports,

give them, if that is the primary cause of the injry or
damage.

6.21 Delegation of Professional Design Services

A. Contractor will not be required to provide
professional design services unless such services are
specifically required by the Contract Documents for a
portion of the Work or unless such services are required
to carry out Contractor’s responsibilities for construction
means, methods, techniques, sequences and procedures.
Contractor shall not be required to provide professional
services in violation of applicable law.

B. If professional design services or
certifications by a design professional related to systems,
materials or equipment are specifically required of
Contractor by the Contract Documents, Owner and
Engineer will specify all performance and design criteria
that such services must satisfy. Contractor shall cause
such services or certifications to be provided by a
properly licensed professional, whose signature and seal
shall appear on all drawings, calculations, specifications,
certifications, Shop Drawings and other submittals
prepared by such professional. Shop Drawings and other
submittals related to the Work designed or certified by
such professional, if prepared by others, shall bear such
professional’s written approval when submitted to
Engineer.

C. Owner and Engineer shall be entitled to rely
upon the adequacy, accuracy and completeness of the
services, certifications or approvals performed by such
design professionals, provided Owner and Engineer have
specified to Contractor all performance and design criteria
that such services must satisfy.

D. Pursuant to this Paragraph 6.21, Engineer’s
review and approval of design calculations and design
drawings will be only for the limited purpose of checking
for conformance with performance and design criteria
given and the design concept expressed in the Contract
Documents. Engineer’s review and approval of Shop
Drawings and other submittals (except design calculations
and design drawings) will be only for the purpose stated
in Paragraph 6.17.D.1.

E. Contractor shall not be responsible for the

adequacy of the performance or design criteria required
by the Contract Documents.

ARTICLE 7 - OTHER WORK AT THE SITE

7.01 Related Work at Site

A. Owner may perform other work related to the
Project at the Site with Owner’s employees, or via other
direct contracts therefor, or have other work performed by
utility owners. If such other work is not noted in the
Contract Documents, then:

1. written notice thereof will be given to
Contractor prior to starting any such other work; and

2. if Owner and Contractor are unable to agree
on entitlement to or on the amount or extent, if any, of
any adjustment in the Contract Price or Contract Times
that should be allowed as a result of such other work, a
Claim may be made therefor as provided in Paragraph
10.05.

B. Contractor shall afford each other contractor
who is a party to such a direct contract, each utility owner
and Owner, if Owner is performing other work with
Owner’s employees, proper and safe access to the Site, a
reasonable opportunity for the introduction and storage of
materials and equipment and the execution of such other
work, and shall properly coordinate the Work with theirs.
Contractor shall do all cutting, fitting, and patching of the
Work that may be required to properly connect or other-
wise make its several parts come together and properly
integrate with such other work. Contractor shall not
endanger any work of others by cutting, excavating, or
otherwise altering their work and will only cut or alter
their work with the written consent of Engineer and the
others whose work will be affected. The duties and
responsibilities of Contractor under this Paragraph are for
the benefit of such utility owners and other contractors to
the extent that there are comparable provisions for the
benefit of Contractor in said direct contracts between
Owner and such utility owners and other contractors.

007200 - 26



C. If the proper execution or results of any part
of Contractor’s Work depends upon work performed by
others under this Article 7, Contractor shall inspect such
other work and promptly report to Engineer in writing any
delays, defects, or deficiencies in such other work that
render it unavailable or unsuitable for the proper
execution and results of Contractor’s Work. Contractor’s
failure to so report will constitute an acceptance of such
other work as fit and proper for integration with
Contractor’s Work except for latent defects and
deficiencies in such other work.

7.02 Coordination

A. If Owner intends to contract with others for
the performance of other work on the Project at the Site,
the following will be set forth in Supplementary
Conditions:

1. the individual or entity who will have
authority and responsibility for coordination of the
activities among the various contractors will be identified,;

2. the specific matters to be covered by such
authority and responsibility will be itemized; and

3. the extent of such authority and
responsibilities will be provided.

B. Unless otherwise provided in the
Supplementary Conditions, Owner shall have sole
authority and responsibility for such coordination.

7.03 Legal Relationships

A. Paragraphs 7.01.A and 7.02 are not applicable
for utilities not under the control of Owner.

B. Each other direct contract of Owner under
Paragraph 7.01.A shall provide that the other contractor is
liable to Owner and Contractor for the reasonable direct
delay and disruption costs incurred by Contractor as a
result of the other contractor’s actions or inactions.

C. Contractor shall be liable to Owner and any
other contractor for the reasonable direct delay and
disruption costs incurred by such other contractor as a
result of Contractor’s action or inactions.

ARTICLE 8 - OWNER’S RESPONSIBILITIES

8.01 Communications to Contractor

A. Except as otherwise provided in these General
Conditions, Owner shall issue all communications to
Contractor through Engineer.

502471

8.02 Replacement of Engineer

A. In case of termination of the employment of
Engineer, Owner shall appoint an engineer to whom
Contractor makes no reasonable objection, whose status
under the Contract Documents shall be that of the former
Engineer.

8.03 Furnish Data

A. Owner shall promptly furnish the data
required of Owner under the Contract Documents.

8.04 Pay When Due

A. Owner shall make payments to Contractor
when they are due as provided in Paragraphs 14.02.C and
14.07.C.

8.05 Lands and Easements; Reports and Tests

A. Owner’s duties in respect of providing lands
and easements and providing engineering surveys to
establish reference points are set forth in Paragraphs 4.01
and 4.05. Paragraph 4.02 refers to Owner’s identifying
and making available to Contractor copies of reports of
explorations and tests of subsurface conditions and
drawings of physical conditions in or relating to existing
surface or subsurface structures at or contiguous to the
Site that have been utilized by Engineer in preparing the
Contract Documents.

8.06 Insurance

A. Owner’s responsibilities, if any, in respect to
purchasing and maintaining liability and property
insurance are set forth in Article 5.

8.07 Change Orders

A. Owner is obligated to execute Change Orders
as indicated in Paragraph 10.03.

8.08 Inspections, Tests, and Approvals

A. Owner’s responsibility in respect to certain
inspections, tests, and approvals is set forth in Paragraph
13.03.B.

8.09 Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have
control or authority over, nor be responsible for,
Contractor’s means, methods, techniques, sequences, or
procedures of construction, or the safety precautions and
programs incident thereto, or for any failure of Contractor
to comply with Laws and Regulations applicable to the
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performance of the Work. Owner will not be responsible
for Contractor’s failure to perform the Work in
accordance with the Contract Documents.

8.10 Undisclosed
Condition

Hazardous Environmental

A. Owner’s responsibility in respect to an
undisclosed Hazardous Environmental Condition is set
forth in Paragraph 4.06.

8.11 Evidence of Financial Arrangements

A. If and to the extent Owner has agreed to
furnish Contractor reasonable evidence that financial
arrangements have been made to satisfy Owner’s
obligations under the Contract Documents, Owner’s
responsibility in respect thereof will be as set forth in the
Supplementary Conditions.

ARTICLE 9 - ENGINEER’S STATUS DURING
CONSTRUCTION

9.01 Owner’s Representative

A. Engineer will be Owner’s representative
during the construction period. The duties and responsi-
bilities and the limitations of authority of Engineer as
Owner’s representative during construction are set forth
in the Contract Documents and will not be changed with-
out written consent of Owner and Engineer.

9.02 Visits to Site

A. Engineer will make visits to the Site at
intervals appropriate to the various stages of construction
as Engineer deems necessary in order to observe as an
experienced and qualified design professional the
progress that has been made and the quality of the various
aspects of Contractor’s executed Work. Based on infor-
mation obtained during such visits and observations,
Engineer, for the benefit of Owner, will determine, in
general, if the Work is proceeding in accordance with the
Contract Documents. Engineer will not be required to
make exhaustive or continuous inspections on the Site to
check the quality or quantity of the Work. Engineer’s
efforts will be directed toward providing for Owner a
greater degree of confidence that the completed Work will
conform generally to the Contract Documents. On the
basis of such visits and observations, Engineer will keep
Owner informed of the progress of the Work and will
endeavor to guard Owner against defective Work.

B. Engineer’s visits and observations are subject
to all the limitations on Engineer’s authority and
responsibility set forth in Paragraph 9.09. Particularly, but

without limitation, during or as a result of Engineer's
visits or observations of Contractor's Work Engineer will
not supervise, direct, control, or have authority over or be
responsible for Contractor’s means, methods, techniques,
sequences, or procedures of construction, or the safety
precautions and programs incident thereto, or for any
failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

9.03 Project Representative

A. If Owner and Engineer agree, Engineer will
furnish a Resident Project Representative to assist
Engineer in providing more extensive observation of the
Work. The authority and responsibilities of any such
Resident Project Representative and assistants will be as
provided in the Supplementary Conditions, and limita-
tions on the responsibilities thereof will be as provided in
Paragraph 9.09. If Owner designates another representa-
tive or agent to represent Owner at the Site who is not
Engineer’s consultant, agent or employee, the
responsibilities and authority and limitations thereon of
such other individual or entity will be as provided in the
Supplementary Conditions.

9.04 Authorized Variations in Work

A. Engineer may authorize minor variations in
the Work from the requirements of the Contract
Documents which do not involve an adjustment in the
Contract Price or the Contract Times and are compatible
with the design concept of the completed Project as a
functioning whole as indicated by the Contract
Documents. These may be accomplished by a Field Order
and will be binding on Owner and also on Contractor,
who shall perform the Work involved promptly. If Owner
or Contractor believes that a Field Order justifies an
adjustment in the Contract Price or Contract Times, or
both, and the parties are unable to agree on entitlement to
or on the amount or extent, if any, of any such adjustment,
a Claim may be made therefor as provided in Paragraph
10.05.

9.05 Rejecting Defective Work

A. Engineer will have authority to reject Work
which Engineer believes to be defective, or that Engineer
believes will not produce a completed Project that con-
forms to the Contract Documents or that will prejudice
the integrity of the design concept of the completed
Project as a functioning whole as indicated by the
Contract Documents. Engineer will also have authority to
require special inspection or testing of the Work as
provided in Paragraph 13.04, whether or not the Work is
fabricated, installed, or completed.

9.06 Shop Drawings, Change Orders and Payments
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A. In connection with Engineer’s authority, and
limitations thereof, as to Shop Drawings and Samples, see
Paragraph 6.17.

B. In connection with Engineer’s authority, and
limitations thereof, as to design calculations and design
drawings submitted in response to a delegation of
professional design services, if any, see Paragraph 6.21.

C. In connection with Engineer’s authority as to
Change Orders, see Articles 10, 11, and 12.

D. In connection with Engineer’s authority as to
Applications for Payment, see Article 14.

9.07 Determinations for Unit Price Work

A. Engineer will determine the actual quantities
and classifications of Unit Price Work performed by
Contractor. Engineer will review with Contractor the
Engineer’s preliminary determinations on such matters
before rendering a written decision thereon (by recom-
mendation of an Application for Payment or otherwise).
Engineer’s written decision thereon will be final and
binding (except as modified by Engineer to reflect
changed factual conditions or more accurate data) upon
Owner and Contractor, subject to the provisions of
Paragraph 10.05.

9.08 Decisions on Requirements of Contract
Documents and Acceptability of Work

A. Engineer will be the initial interpreter of the
requirements of the Contract Documents and judge of the
acceptability of the Work thereunder. All matters in
question and other matters between Owner and Contractor
arising prior to the date final payment is due relating to
the acceptability of the Work, and the interpretation of the
requirements of the Contract Documents pertaining to the
performance of the Work, will be referred initially to
Engineer in writing within 30 days of the event giving rise
to the question.

B. Engineer will, with reasonable promptness,
render a written decision on the issue referred. If Owner
or Contractor believe that any such decision entitles them
to an adjustment in the Contract Price or Contract Times
or both, a Claim may be made under Paragraph 10.05.
The date of Engineer’s decision shall be the date of the
event giving rise to the issues referenced for the purposes
of Paragraph 10.05.B.

C. Engineer’s written decision on the issue
referred will be final and binding on Owner and
Contractor, subject to the provisions of Paragraph 10.05.

D. When functioning as interpreter and judge
under this Paragraph 9.08, Engineer will not show
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partiality to Owner or Contractor and will not be liable in
connection with any interpretation or decision rendered in
goad faith in such capacity.

9.09 Limitations on Engineer’s Authority and
Responsibilities

A. Neither Engineer’s authority or responsibility
under this Article 9 or under any other provision of the
Contract Documents nor any decision made by Engineer
in good faith either to exercise or not exercise such
authority or responsibility or the undertaking, exercise, or
performance of any authority or responsibility by
Engineer shall create, impose, or give rise to any duty in
contract, tort, or otherwise owed by Engineer to
Contractor, any Subcontractor, any Supplier, any other
individual or entity, or to any surety for or employee or
agent of any of them.

B. Engineer will not supervise, direct, control, or
have authority over or be responsible for Contractor’s
means, methods, techniques, sequences, or procedures of
construction, or the safety precautions and programs
incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the per-
formance of the Work. Engineer will not be responsible
for Contractor’s failure to perform the Work in
accordance with the Contract Documents.

C. Engineer will not be responsible for the acts
or omissions of Contractor or of any Subcontractor, any
Supplier, or of any other individual or entity performing
any of the Work.

D. Engineer’s review of the final Application for
Payment and accompanying documentation and all
maintenance and operating instructions, schedules,
guarantees, bonds, certificates of inspection, tests and
approvals, and other documentation required to be
delivered by Paragraph 14.07.A will only be to determine
generally that their content complies with the require-
ments of, and in the case of certificates of inspections,
tests, and approvals that the results certified indicate
compliance with the Contract Documents.

E. The limitations upon authority and
responsibility set forth in this Paragraph 9.09 shall also
apply to, the Resident Project Representative, if any, and
assistants, if any.

ARTICLE 10 - CHANGES IN THE WORK; CLAIMS

10.01  Authorized Changes in the Work

A. Without invalidating the Contract and without
notice to any surety, Owner may, at any time or from time
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to time, order additions, deletions, or revisions in the
Work by a Change Order, or a Work Change Directive.
Upon receipt of any such document, Contractor shall
promptly proceed with the Work involved which will be
performed under the applicable conditions of the Contract
Documents (except as otherwise specifically provided).

B. If Owner and Contractor are unable to agree
on entitlement to, or on the amount or extent, if any, of an
adjustment in the Contract Price or Contract Times, or
both, that should be allowed as a result of a Work Change
Directive, a Claim may be made therefor as provided in
Paragraph 10.05.

10.02  Unauthorized Changes in the Work

A. Contractor shall not be entitled to an increase in the
Contract Price or an extension of the Contract Times with
respect to any work performed that is not required by the
Contract Documents as amended, modified, or
supplemented as provided in Paragraph 3.04, except in the
case of an emergency as provided in Paragraph 6.16 or in
the case of uncovering Work as provided in Paragraph
13.04.B.

10.03  Execution of Change Orders

A. Owner and Contractor shall execute
appropriate Change Orders recommended by Engineer
covering:

1. changes in the Work which are: (i) ordered by
Owner pursuant to Paragraph 10.01.A, (ii) required
because of acceptance of defective Work under Paragraph
13.08.A or Owner’s correction of defective Work under
Paragraph 13.09, or (iii) agreed to by the parties;

2. changes in the Contract Price or Contract
Times which are agreed to by the parties, including any
undisputed sum or amount of time for Work actually
performed in accordance with a Work Change Directive;
and

3. changes in the Contract Price or Contract
Times which embody the substance of any written
decision rendered by Engineer pursuant to Paragraph
10.05; provided that, in lieu of executing any such
Change Order, an appeal may be taken from any such
decision in accordance with the provisions of the Contract
Documents and applicable Laws and Regulations, but
during any such appeal, Contractor shall carry on the
Work and adhere to the Progress Schedule as provided in
Paragraph 6.18.A.

10.04 Notification to Surety

A. If notice of any change affecting the general
scope of the Work or the provisions of the Contract

Documents (including, but not limited to, Contract Price
or Contract Times) is required by the provisions of any
bond to be given to a surety, the giving of any such notice
will be Contractor’s responsibility. The amount of each
applicable bond will be adjusted to reflect the effect of
any such change.

10.05 Claims

A. Engineer’s Decision Required: All Claims,
except those waived pursuant to Paragraph 14.09, shall be
referred to the Engineer for decision. A decision by
Engineer shall be required as a condition precedent to any
exercise by Owner or Contractor of any rights or remedies
either may otherwise have under the Contract Documents
or by Laws and Regulations in respect of such Claims.

B. Notice: Written notice stating the general
nature of each Claim, shall be delivered by the claimant to
Engineer and the other party to the Contract promptly (but
in no event later than 30 days) after the start of the event
giving rise thereto. The responsibility to substantiate a
Claim shall rest with the party making the Claim. Notice
of the amount or extent of the Claim, with supporting data
shall be delivered to the Engineer and the other party to
the Contract within 60 days after the start of such event
(unless Engineer allows additional time for claimant to
submit additional or more accurate data in support of such
Claim). A Claim for an adjustment in Contract Price shall
be prepared in accordance with the provisions of
Paragraph 12.01.B. A Claim for an adjustment in Contract
Time shall be prepared in accordance with the provisions
of Paragraph 12.02.B. Each Claim shall be accompanied
by claimant's written statement that the adjustment
claimed is the entire adjustment to which the claimant
believes it is entitled as a result of said event. The
opposing party shall submit any response to Engineer and
the claimant within 30 days after receipt of the claimant’s
last submittal (unless Engineer allows additional time).

C. Engineer’s Action: Engineer will review each
Claim and, within 30 days after receipt of the last
submittal of the claimant or the last submittal of the
opposing party, if any, take one of the following actions
in writing:

1. deny the Claim in whole or in part,
2. approve the Claim, or

3. notify the parties that the Engineer is unable to
resolve the Claim if, in the Engineer’s sole discretion, it
would be inappropriate for the Engineer to do so. For
purposes of further resolution of the Claim, such notice
shall be deemed a denial.
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D. In the event that Engineer does not take action
on a Claim within said 30 days, the Claim shall be
deemed denied.

E. Engineer’s written action under Paragraph
10.05.C or denial pursuant to Paragraphs 10.05.C.3 or
10.05.D will be final and binding upon Owner and
Contractor, unless Owner or Contractor invoke the
dispute resolution procedure set forth in Article 16 within
30 days of such action or denial.

F. No Claim for an adjustment in Contract Price
or Contract Times will be valid if not submitted in
accordance with this Paragraph 10.05.

ARTICLE 11 - COST OF THE WORK;
ALLOWANCES; UNIT PRICE WORK

11.01  Cost of the Work

A. Costs Included: The term Cost of the Work
means the sum of all costs, except those excluded in
Paragraph 11.01.B, necessarily incurred and paid by
Contractor in the proper performance of the Work. When
the value of any Work covered by a Change Order or
when a Claim for an adjustment in Contract Price is
determined on the basis of Cost of the Work, the costs to
be reimbursed to Contractor will be only those additional
or incremental costs required because of the change in the
Work or because of the event giving rise to the Claim.
Except as otherwise may be agreed to in writing by
Owner, such costs shall be in amounts no higher than
those prevailing in the locality of the Project, shall include
only the following items, and shall not include any of the
costs itemized in Paragraph 11.01.B.

1. Payroll costs for employees in the direct
employ of Contractor in the performance of the Work
under schedules of job classifications agreed upon by
Owner and Contractor. Such employees shall include,
without limitation, superintendents, foremen, and other
personnel employed full time at the Site. Payroll costs for
employees not employed full time on the Work shall be
apportioned on the basis of their time spent on the Work.
Payroll costs shall include, but not be limited to, salaries
and wages plus the cost of fringe benefits, which shall
include social security contributions, unemployment,
excise, and payroll taxes, workers’ compensation, health
and retirement benefits, bonuses, sick leave, vacation and
holiday pay applicable thereto. The expenses of
performing Work outside of regular working hours, on
Saturday, Sunday, or legal holidays, shall be included in
the above to the extent authorized by Owner.

2. Cost of all materials and equipment furnished
and incorporated in the Work, including costs of
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transportation and storage thereof, and Suppliers’ field
services required in connection therewith. All cash
discounts shall accrue to Contractor unless Owner
deposits funds with Contractor with which to make
payments, in which case the cash discounts shall accrue to
Owner. All trade discounts, rebates and refunds and
returns from sale of surplus materials and equipment shall
accrue to Owner, and Contractor shall make provisions so
that they may be obtained.

3. Payments made by Contractor to
Subcontractors for Work performed by Subcontractors. If
required by Owner, Contractor shall obtain competitive
bids from subcontractors acceptable to Owner and
Contractor and shall deliver such bids to Owner, who will
then determine, with the advice of Engineer, which bids,
if any, will be acceptable. If any subcontract provides that
the Subcontractor is to be paid on the basis of Cost of the
Work plus a fee, the Subcontractor’s Cost of the Work
and fee shall be determined in the same manner as
Contractor’s Cost of the Work and fee as provided in this
Paragraph 11.01.

4. Costs of special consultants (including but not
limited to engineers, architects, testing laboratories,
surveyors, attorneys, and accountants) employed for
services specifically related to the Work.

5. Supplemental costs including the following:

a. The proportion of necessary transportation,
travel, and subsistence expenses of Contractor’s
employees incurred in discharge of duties
connected with the Work.

b. Cost, including transportation and
maintenance, of all materials, supplies, equip-
ment, machinery, appliances, office, and
temporary facilities at the Site, and hand tools
not owned by the workers, which are consumed
in the performance of the Work, and cost, less
market value, of such items used but not
consumed which remain the property of
Contractor.

c. Rentals of all construction equipment and
machinery, and the parts thereof whether rented
from Contractor or others in accordance with
rental agreements approved by Owner with the
advice of Engineer, and the costs of
transportation, loading, unloading, assembly,
dismantling, and removal thereof. All such costs
shall be in accordance with the terms of said
rental agreements. The rental of any such equip-
ment, machinery, or parts shall cease when the
use thereof is no longer necessary for the Work.
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d. Sales, consumer, use, and other similar taxes
related to the Work, and for which Contractor is
liable, imposed by Laws and Regulations.

e. Deposits lost for causes other than negligence
of Contractor, any Subcontractor, or anyone
directly or indirectly employed by any of them or
for whose acts any of them may be liable, and
royalty payments and fees for permits and
licenses.

f. Losses and damages (and related expenses)
caused by damage to the Work, not compensated
by insurance or otherwise, sustained by
Contractor in connection with the performance
of the Work (except losses and damages within
the deductible amounts of property insurance
established in accordance with Paragraph
5.06.D), provided such losses and damages have
resulted from causes other than the negligence of
Contractor, any Subcontractor, or anyone
directly or indirectly employed by any of them or
for whose acts any of them may be liable. Such
losses shall include settlements made with the
written consent and approval of Owner. No such
losses, damages, and expenses shall be included
in the Cost of the Work for the purpose of
determining Contractor’s fee.

g. The cost of utilities, fuel, and sanitary
facilities at the Site.

h. Minor expenses such as telegrams, long
distance telephone calls, telephone service at the
Site, expresses, and similar petty cash items in
connection with the Work.

i. The costs of premiums for all bonds and
insurance Contractor is required by the Contract
Documents to purchase and maintain.

B. Costs Excluded: The term Cost of the Work
shall not include any of the following items:

1. Payroll costs and other compensation of
Contractor’s officers, executives, principals (of partner-
ships and sole proprietorships), general managers, safety
managers, engineers, architects, estimators, attorneys,
auditors, accountants, purchasing and contracting agents,
expediters, timekeepers, clerks, and other personnel
employed by Contractor, whether at the Site or in
Contractor’s principal or branch office for general
administration of the Work and not specifically included
in the agreed upon schedule of job classifications referred
to in Paragraph 11.01.A.1 or specifically covered by
Paragraph 11.01.A.4, all of which are to be considered
administrative costs covered by the Contractor’s fee.

2. Expenses of Contractor’s principal and branch
offices other than Contractor’s office at the Site.

3. Any part of Contractor’s capital expenses,
including interest on Contractor’s capital employed for
the Work and charges against Contractor for delinquent
payments.

4. Costs due to the negligence of Contractor, any
Subcontractor, or anyone directly or indirectly employed
by any of them or for whose acts any of them may be
liable, including but not limited to, the correction of
defective Work, disposal of materials or equipment
wrongly supplied, and making good any damage to

property.

5. Other overhead or general expense costs of
any kind and the costs of any item not specifically and
expressly included in Paragraphs 11.01.A and 11.01.B.

C. Contractor’s Fee: When all the Work is
performed on the basis of cost-plus, Contractor’s fee shall
be determined as set forth in the Agreement. When the
value of any Work covered by a Change Order or when a
Claim for an adjustment in Contract Price is determined
on the basis of Cost of the Work, Contractor’s fee shall be
determined as set forth in Paragraph 12.01.C.

D. Documentation: Whenever the Cost of the
Work for any purpose is to be determined pursuant to
Paragraphs 11.01.A and 11.01.B, Contractor will establish
and maintain records thereof in accordance with generally
accepted accounting practices and submit in a form
acceptable to Engineer an itemized cost breakdown
together with supporting data.

11.02  Allowances

A. It is understood that Contractor has included
in the Contract Price all allowances so named in the
Contract Documents and shall cause the Work so covered
to be performed for such sums and by such persons or
entities as may be acceptable to Owner and Engineer.

B. Cash Allowances
1. Contractor agrees that:

a. the cash allowances include the cost to
Contractor (less any applicable trade discounts)
of materials and equipment required by the
allowances to be delivered at the Site, and all
applicable taxes; and

b. Contractor’s costs for unloading and handling
on the Site, labor, installation, overhead, profit,
and other expenses contemplated for the cash
allowances have been included in the Contract
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Price and not in the allowances, and no demand
for additional payment on account of any of the
foregoing will be valid.

C. Contingency Allowance

1. Contractor agrees that a contingency allowance, if any,
is for the sole use of Owner to cover unanticipated costs.

D. Prior to final payment, an appropriate Change
Order will be issued as recommended by Engineer to
reflect actual amounts due Contractor on account of Work
covered by allowances, and the Contract Price shall be
correspondingly adjusted.

11.03  Unit Price Work

A. Where the Contract Documents provide that
all or part of the Work is to be Unit Price Work, initially
the Contract Price will be deemed to include for all Unit
Price Work an amount equal to the sum of the unit price
for each separately identified item of Unit Price Work
times the estimated quantity of each item as indicated in
the Agreement.

B. The estimated quantities of items of Unit
Price Work are not guaranteed and are solely for the
purpose of comparison of Bids and determining an initial
Contract Price. Determinations of the actual quantities
and classifications of Unit Price Work performed by
Contractor will be made by Engineer subject to the
provisions of Paragraph 9.07.

C. Each unit price will be deemed to include an
amount considered by Contractor to be adequate to cover
Contractor’s overhead and profit for each separately
identified item.

D. Owner or Contractor may make a Claim for
an adjustment in the Contract Price in accordance with
Paragraph 10.05 if:

1. the quantity of any item of Unit Price Work
performed by Contractor differs materially and
significantly from the estimated quantity of such item
indicated in the Agreement; and

2. there is no corresponding adjustment with
respect any other item of Work; and

3. Contractor believes that Contractor is entitled
to an increase in Contract Price as a result of having
incurred additional expense or Owner believes that Owner
is entitled to a decrease in Contract Price and the parties
are unable to agree as to the amount of any such increase
or decrease.
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ARTICLE 12 - CHANGE OF CONTRACT PRICE;
CHANGE OF CONTRACT TIMES

12.01 Change of Contract Price

A. The Contract Price may only be changed by a
Change Order. Any Claim for an adjustment in the
Contract Price shall be based on written notice submitted
by the party making the Claim to the Engineer and the
other party to the Contract in accordance with the
provisions of Paragraph 10.05.

B. The value of any Work covered by a Change
Order or of any Claim for an adjustment in the Contract
Price will be determined as follows:

1. where the Work involved is covered by unit
prices contained in the Contract Documents, by
application of such unit prices to the quantities of the
items involved (subject to the provisions of Paragraph
11.03); or

2. where the Work involved is not covered by
unit prices contained in the Contract Documents, by a
mutually agreed lump sum (which may include an
allowance for overhead and profit not necessarily in
accordance with Paragraph 12.01.C.2); or

3. where the Work involved is not covered by
unit prices contained in the Contract Documents and
agreement to a lump sum is not reached under Paragraph
12.01.B.2, on the basis of the Cost of the Work (deter-
mined as provided in Paragraph 11.01) plus a
Contractor’s fee for overhead and profit (determined as
provided in Paragraph 12.01.C).

C. Contractor’s Fee: The Contractor’s fee for
overhead and profit shall be determined as follows:

1. a mutually acceptable fixed fee; or

2. if a fixed fee is not agreed upon, then a fee
based on the following percentages of the various portions
of the Cost of the Work:

a. for costs incurred under Paragraphs 11.01.A.1
and 11.01.A.2, the Contractor’s fee shall be 15
percent;

b. for costs incurred under Paragraph 11.01.A.3,
the Contractor’s fee shall be five percent;

c. where one or more tiers of subcontracts are on
the basis of Cost of the Work plus a fee and no
fixed fee is agreed upon, the intent of Paragraph
12.01.C.2.a is that the Subcontractor who
actually performs the Work, at whatever tier, will
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be paid a fee of 15 percent of the costs incurred
by such Subcontractor under Paragraphs
11.01.A.1 and 11.01.A.2 and that any higher tier
Subcontractor and Contractor will each be paid a
fee of five percent of the amount paid to the next
lower tier Subcontractor;

d. no fee shall be payable on the basis of costs
itemized under Paragraphs 11.01.A.4, 11.01.A.5,
and 11.01.B;

e. the amount of credit to be allowed by
Contractor to Owner for any change which
results in a net decrease in cost will be the
amount of the actual net decrease in cost plus a
deduction in Contractor’s fee by an amount equal
to five percent of such net decrease; and

f. when both additions and credits are involved
in any one change, the adjustment in
Contractor’s fee shall be computed on the basis
of the net change in accordance with Paragraphs
12.01.C.2.a through 12.01.C.2.¢, inclusive.

12.02  Change of Contract Times

A. The Contract Times may only be changed by
a Change Order. Any Claim for an adjustment in the
Contract Times shall be based on written notice submitted
by the party making the Claim to the Engineer and the
other party to the Contract in accordance with the
provisions of Paragraph 10.05.

B. Any adjustment of the Contract Times
covered by a Change Order or any Claim for an adjust-
ment in the Contract Times will be determined in
accordance with the provisions of this Article 12.

12.03  Delays

A. Where Contractor is prevented from
completing any part of the Work within the Contract
Times due to delay beyond the control of Contractor, the
Contract Times will be extended in an amount equal to
the time lost due to such delay if a Claim is made therefor
as provided in Paragraph 12.02.A. Delays beyond the
control of Contractor shall include, but not be limited to,
acts or neglect by Owner, acts or neglect of utility owners
or other contractors performing other work as
contemplated by Article 7, fires, floods, epidemics,
abnormal weather conditions, or acts of God.

B. If Owner, Engineer, or other contractors or
utility owners performing other work for Owner as
contemplated by Article 7, or anyone for whom Owner is
responsible, delays, disrupts, or interferes with the per-
formance or progress of the Work, then Contractor shall
be entitled to an equitable adjustment in the Contract

Price or the Contract Times, or both. Contractor’s
entitlement to an adjustment of the Contract Times is
conditioned on such adjustment being essential to
Contractor’s ability to complete the Work within the
Contract Times.

C. If Contractor is delayed in the performance or
progress of the Work by fire, flood, epidemic, abnormal
weather conditions, acts of God, acts or failures to act of
utility owners not under the control of Owner, or other
causes not the fault of and beyond control of Owner and
Contractor, then Contractor shall be entitled to an
equitable adjustment in Contract Times, if such adjust-
ment is essential to Contractor’s ability to complete the
Work within the Contract Times. Such an adjustment
shall be Contractor’s sole and exclusive remedy for the
delays described in this Paragraph 12.03.C.

D. Owner, Engineer and the Related Entities of
each of them shall not be liable to Contractor for any
claims, costs, losses, or damages (including but not
limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) sustained by
Contractor on or in connection with any other project or
anticipated project.

E. Contractor shall not be entitled to an adjust-
ment in Contract Price or Contract Times for delays
within the control of Contractor. Delays attributable to
and within the control of a Subcontractor or Supplier shall
be deemed to be delays within the control of Contractor.

ARTICLE 13 - TESTS AND INSPECTIONS;
CORRECTION, REMOVAL OR ACCEPTANCE OF
DEFECTIVE WORK

13.01  Notice of Defects

A. Prompt notice of all defective Work of which
Owner or Engineer has actual knowledge will be given to
Contractor. All defective Work may be rejected,
corrected, or accepted as provided in this Article 13.

13.02  Access to Work

A. Owner, Engineer, their consultants and other
representatives and personnel of Owner, independent
testing laboratories, and governmental agencies with
jurisdictional interests will have access to the Site and the
Work at reasonable times for their observation,
inspecting, and testing. Contractor shall provide them
proper and safe conditions for such access and advise
them of Contractor’s Site safety procedures and programs
so that they may comply therewith as applicable.
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13.03  Tests and Inspections

A. Contractor shall give Engineer timely notice
of readiness of the Work for all required inspections,
tests, or approvals and shall cooperate with inspection and
testing personnel to facilitate required inspections or tests.

B. Owner shall employ and pay for the services
of an independent testing laboratory to perform all
inspections, tests, or approvals required by the Contract
Documents except:

1. for inspections, tests, or approvals covered by
Paragraphs 13.03.C and 13.03.D below;

2. that costs incurred in connection with tests or
inspections conducted pursuant to Paragraph 13.04.B
shall be paid as provided in said Paragraph 13.04.C; and

3. as otherwise specifically provided in the
Contract Documents.

C. If Laws or Regulations of any public body
having jurisdiction require any Work (or part thereof)
specifically to be inspected, tested, or approved by an
employee or other representative of such public body,
Contractor shall assume full responsibility for arranging
and obtaining such inspections, tests, or approvals, pay all
costs in connection therewith, and furnish Engineer the
required certificates of inspection or approval.

D. Contractor shall be responsible for arranging
and obtaining and shall pay all costs in connection with
any inspections, tests, or approvals required for Owner’s
and Engineer’s acceptance of materials or equipment to
be incorporated in the Work; or acceptance of materials,
mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the
Work. Such inspections, tests, or approvals shall be
performed by organizations acceptable to Owner and
Engineer.

E. If any Work (or the work of others) that is to
be inspected, tested, or approved is covered by Contractor
without written concurrence of Engineer, it must, if
requested by Engineer, be uncovered for observation.

F. Uncovering Work as provided in Paragraph
13.03.E shall be at Contractor’s expense unless
Contractor has given Engineer timely notice of
Contractor’s intention to cover the same and Engineer has
not acted with reasonable promptness in response to such
notice.

13.04  Uncovering Work

A. If any Work is covered contrary to the written
request of Engineer, it must, if requested by Engineer, be
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uncovered for Engineer’s observation and replaced at
Contractor’s expense.

B. If Engineer considers it necessary or advisable
that covered Work be observed by Engineer or inspected
or tested by others, Contractor, at Engineer’s request,
shall uncover, expose, or otherwise make available for
observation, inspection, or testing as Engineer may
require, that portion of the Work in question, furnishing
all necessary labor, material, and equipment.

C. If it is found that the uncovered Work is
defective, Contractor shall pay all claims, costs, losses,
and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to such
uncovering, exposure, observation, inspection, and
testing, and of satisfactory replacement or reconstruction
(including but not limited to all costs of repair or
replacement of work of others); and Owner shall be
entitled to an appropriate decrease in the Contract Price. If
the parties are unable to agree as to the amount thereof,
Owner may make a Claim therefor as provided in
Paragraph 10.05.

D. If, the uncovered Work is not found to be
defective, Contractor shall be allowed an increase in the
Contract Price or an extension of the Contract Times, or
both, directly attributable to such uncovering, exposure,
observation, inspection, testing, replacement, and
reconstruction. If the parties are unable to agree as to the
amount or extent thereof, Contractor may make a Claim
therefor as provided in Paragraph 10.05.

13.05 Owner May Stop the Work

A. If the Work is defective, or Contractor fails to
supply sufficient skilled workers or suitable materials or
equipment, or fails to perform the Work in such a way
that the completed Work will conform to the Contract
Documents, Owner may order Contractor to stop the
Work, or any portion thereof, until the cause for such
order has been eliminated; however, this right of Owner
to stop the Work shall not give rise to any duty on the part
of Owner to exercise this right for the benefit of
Contractor, any Subcontractor, any Supplier, any other
individual or entity, or any surety for, or employee or
agent of any of them.

13.06  Correction or Removal of Defective Work

A. Promptly after receipt of notice, Contractor
shall correct all defective Work, whether or not
fabricated, installed, or completed, or, if the Work has
been rejected by Engineer, remove it from the Project and
replace it with Work that is not defective. Contractor shall
pay all claims, costs, losses, and damages (including but
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not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of
or relating to such correction or removal (including but
not limited to all costs of repair or replacement of work of
others).

B. When correcting defective Work under the
terms of this Paragraph 13.06 or Paragraph 13.07,
Contractor shall take no action that would void or other-
wise impair Owner’s special warranty and guarantee, if
any, on said Work.

13.07  Correction Period

A. If within two years after the date of
Substantial Completion (or such longer period of time as
may be prescribed by the terms of any applicable
special guarantee required by the Contract Documents) or
by any specific provision of the Contract Documents,
any Work is found to be defective, or if the repair of any
damages to the land or areas made available for
Contractor’s use by Owner or permitted by Laws and
Regulations as contemplated in Paragraph 6.11.A is
found to  be defective, Contractor shall promptly,
without cost to Owner and in accordance with Owner’s
written instructions:

1. repair such defective land or areas; or
2. correct such defective Work; or

3. if the defective Work has been rejected by
Owner, remove it from the Project and replace it with
Work that is not defective, and

4. satisfactorily correct or repair or remove and
replace any damage to other Work, to the work of others
or other land or areas resulting therefrom.

B. If Contractor does not promptly comply with
the terms of Owner’s written instructions, or in an
emergency where delay would cause serious risk of loss
or damage, Owner may have the defective Work
corrected or repaired or may have the rejected Work
removed and replaced. All claims, costs, losses, and
damages (including but not limited to all fees and charges
of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) arising out of or relating to such correction or repair
or such removal and replacement (including but not
limited to all costs of repair or replacement of work of
others) will be paid by Contractor.

C. In special circumstances where a particular
item of equipment is placed in continuous service before
Substantial Completion of all the Work, the correction

period for that item may start to run from an earlier date if
so provided in the Specifications.

D. Where defective Work (and damage to other
Work resulting therefrom) has been corrected or removed
and replaced under this Paragraph 13.07, the correction
period hereunder with respect to such Work will be
extended for an additional period of one year after such
correction or removal and replacement has been
satisfactorily completed.

E. Contractor’s obligations under this Paragraph
13.07 are in addition to any other obligation or warranty.
The provisions of this Paragraph 13.07 shall not be
construed as a substitute for or a waiver of the provisions
of any applicable statute of limitation or repose.

13.08  Acceptance of Defective Work

A. If, instead of requiring correction or removal
and replacement of defective Work, Owner (and, prior to
Engineer’s recommendation of final payment, Engineer)
prefers to accept it, Owner may do so. Contractor shall
pay all claims, costs, losses, and damages (including but
not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) attributable to
Owner’s evaluation of and determination to accept such
defective Work (such costs to be approved by Engineer as
to reasonableness) and the diminished value of the Work
to the extent not otherwise paid by Contractor pursuant to
this sentence. If any such acceptance occurs prior to
Engineer’s recommendation of final payment, a Change
Order will be issued incorporating the necessary revisions
in the Contract Documents with respect to the Work, and
Owner shall be entitled to an appropriate decrease in the
Contract Price, reflecting the diminished value of Work
so accepted. If the parties are unable to agree as to the
amount thereof, Owner may make a Claim therefore as
provided in Paragraph 10.05. If the acceptance occurs
after such recommendation, an appropriate amount will be
paid by Contractor to Owner.

13.09 Owner May Correct Defective Work

A. If Contractor fails within a reasonable time
after written notice from Engineer to correct defective
Work or to remove and replace rejected Work as required
by Engineer in accordance with Paragraph 13.06.A, or if
Contractor fails to perform the Work in accordance with
the Contract Documents, or if Contractor fails to comply
with any other provision of the Contract Documents,
Owner may, after seven days written notice to Contractor,
correct or remedy any such deficiency.

B. In exercising the rights and remedies under
this Paragraph 13.09, Owner shall proceed expeditiously.
In connection with such corrective or remedial action,
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Owner may exclude Contractor from all or part of the
Site, take possession of all or part of the Work and
suspend Contractor’s services related thereto, take
possession of Contractor’s tools, appliances, construction
equipment and machinery at the Site, and incorporate in
the Work all materials and equipment stored at the Site or
for which Owner has paid Contractor but which are stored
elsewhere. Contractor shall allow Owner, Owner’s
representatives, agents and employees, Owner’s other
contractors, and Engineer and Engineer’s consultants
access to the Site to enable Owner to exercise the rights
and remedies under this Paragraph.

C. All claims, costs, losses, and damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) incurred or sustained by Owner in exercising the
rights and remedies under this Paragraph 13.09 will be
charged against Contractor, and a Change Order will be
issued incorporating the necessary revisions in the
Contract Documents with respect to the Work; and Owner
shall be entitled to an appropriate decrease in the Contract
Price. If the parties are unable to agree as to the amount of
the adjustment, Owner may make a Claim therefor as
provided in Paragraph 10.05. Such claims, costs, losses
and damages will include but not be limited to all costs of
repair, or replacement of work of others destroyed or
damaged by correction, removal, or replacement of
Contractor’s defective Work.

D. Contractor shall not be allowed an extension
of the Contract Times because of any delay in the
performance of the Work attributable to the exercise by
Owner of Owner’s rights and remedies under this
Paragraph 13.09.

ARTICLE 14 - PAYMENTS TO CONTRACTOR AND
COMPLETION

14.01  Schedule of Values

A. The Schedule of Values established as
provided in Paragraph 2.07.A will serve as the basis for
progress payments and will be incorporated into a form of
Application for Payment acceptable to Engineer. Progress
payments on account of Unit Price Work will be based on
the number of units completed.

14.02  Progress Payments
A. Applications for Payments
1. At least 20 days before the date established in

the Agreement for each progress payment (but not more
often than once a month), Contractor shall submit to
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Engineer for review an Application for Payment filled out
and signed by Contractor covering the Work completed as
of the date of the Application and accompanied by such
supporting documentation as is required by the Contract
Documents. If payment is requested on the basis of
materials and equipment not incorporated in the Work but
delivered and suitably stored at the Site or at another
location agreed to in writing, the Application for Payment
shall also be accompanied by a bill of sale, invoice, or
other documentation warranting that Owner has received
the materials and equipment free and clear of all Liens
and evidence that the materials and equipment are
covered by appropriate property insurance or other
arrangements to protect Owner’s interest therein, all of
which must be satisfactory to Owner.

2. Beginning with the second Application for
Payment, each Application shall include an affidavit of
Contractor stating that all previous progress payments
received on account of the Work have been applied on
account to discharge Contractor’s legitimate obligations
associated with prior Applications for Payment.

3. The amount of retainage with respect to
progress payments will be as stipulated in the Agreement.

B. Review of Applications

1. Engineer will, within 10 days after receipt of
each Application for Payment, either indicate in writing a
recommendation of payment and present the Application
to Owner or return the Application to Contractor
indicating in writing Engineer’s reasons for refusing to
recommend payment. In the latter case, Contractor may
make the necessary corrections and resubmit the
Application.

2. Engineer’s recommendation of any payment
requested in an Application for Payment will constitute a
representation by Engineer to Owner, based on Engineer’s
observations on the Site of the executed Work as an
experienced and qualified design professional and on
Engineer's review of the Application for Payment and the
accompanying data and schedules, that to the best of
Engineer’s knowledge, information and belief:

a. the Work has progressed to the point
indicated,;

b. the quality of the Work is generally in
accordance with the Contract Documents
(subject to an evaluation of the Work as a
functioning whole prior to or upon Substantial
Completion, to the results of any subsequent
tests called for in the Contract Documents, to a
final  determination  of  quantities and
classifications for Unit Price Work under
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Paragraph 9.07, and to any other qualifications
stated in the recommendation); and

c. the conditions precedent to Contractor’s being
entitled to such payment appear to have been
fulfilled in so far as it is Engineer’s
responsibility to observe the Work.

3. By recommending any such payment Engineer
will not thereby be deemed to have represented that:

a. inspections made to check the quality or the
quantity of the Work as it has been performed
have been exhaustive, extended to every aspect
of the Work in progress, or involved detailed
inspections of the Work beyond the
responsibilities specifically assigned to Engineer
in the Contract Documents; or

b. that there may not be other matters or issues
between the parties that might entitle Contractor
to be paid additionally by Owner or entitle
Owner to withhold payment to Contractor.

4. Neither Engineer’s review of Contractor’s
Work for the purposes of recommending payments nor
Engineer’s recommendation of any payment, including
final payment, will impose responsibility on Engineer:

a. to supervise, direct, or control the Work, or

b. for the means, methods, techniques,
sequences, or procedures of construction, or the
safety precautions and programs incident thereto,
or

c. for Contractor’s failure to comply with Laws
and Regulations applicable to Contractor’s
performance of the Work, or

d. to make any examination to ascertain how or
for what purposes Contractor has used the
moneys paid on account of the Contract Price, or

e. to determine that title to any of the Work,
materials, or equipment has passed to Owner free
and clear of any Liens.

5. Engineer may refuse to recommend the whole
or any part of any payment if, in Engineer’s opinion, it
would be incorrect to make the representations to Owner
stated in Paragraph 14.02.B.2. Engineer may also refuse
to recommend any such payment or, because of sub-
sequently discovered evidence or the results of
subsequent inspections or tests, revise or revoke any such
payment recommendation previously made, to such extent
as may be necessary in Engineer’s opinion to protect
Owner from loss because:

a. the Work is defective, or completed Work has
been  damaged, requiring correction or
replacement;

b. the Contract Price has been reduced by
Change Orders;

c. Owner has been required to correct defective
Work or complete Work in accordance with
Paragraph 13.09; or

d. Engineer has actual knowledge of the
occurrence of any of the events enumerated in
Paragraph 15.02.A.

C. Payment Becomes Due

1. Ten days after presentation of the Application
for Payment to Owner with Engineer’s recommendation,
the amount recommended will (subject to the provisions
of Paragraph 14.02.D) become due, and when due will be
paid by Owner to Contractor.

D. Reduction in Payment

1. Owner may refuse to make payment of the full
amount recommended by Engineer because:

a. claims have been made against Owner on
account of Contractor’s performance or
furnishing of the Work;

b. Liens have been filed in connection with the
Work, except where Contractor has delivered a
specific bond satisfactory to Owner to secure the
satisfaction and discharge of such Liens;

c. there are other items entitling Owner to a
set-off against the amount recommended; or

d. Owner has actual knowledge of the occurrence
of any of the events enumerated in Paragraphs
14.02.B.5.a through 14.02.B.5.c or Paragraph
15.02.A.

2. If Owner refuses to make payment of the full
amount recommended by Engineer, Owner will give
Contractor immediate written notice (with a copy to
Engineer) stating the reasons for such action and promptly
pay Contractor any amount remaining after deduction of
the amount so withheld. Owner shall promptly pay
Contractor the amount so withheld, or any adjustment
thereto agreed to by Owner and Contractor, when
Contractor corrects to Owner’s satisfaction the reasons for
such action.
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3. If it is subsequently determined that Owner’s
refusal of payment was not justified, the amount wrong-
fully withheld shall be treated as an amount due as
determined by Paragraph 14.02.C.1.

14.03  Contractor’s Warranty of Title

A. Contractor warrants and guarantees that title
to all Work, materials, and equipment covered by any
Application for Payment, whether incorporated in the
Project or not, will pass to Owner no later than the time of
payment free and clear of all Liens.

14.04  Substantial Completion

A. When Contractor considers the entire Work
ready for its intended use Contractor shall notify Owner
and Engineer in writing that the entire Work is
substantially complete (except for items specifically listed
by Contractor as incomplete) and request that Engineer
issue a certificate of Substantial Completion.

B. Promptly after Contractor’s notification,
Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of
completion. If Engineer does not consider the Work sub-
stantially complete, Engineer will notify Contractor in
writing giving the reasons therefor.

C. If Engineer considers the Work substantially
complete, Engineer will deliver to Owner a tentative
certificate of Substantial Completion which shall fix the
date of Substantial Completion. There shall be attached to
the certificate a tentative list of items to be completed or
corrected before final payment. Owner shall have seven
days after receipt of the tentative certificate during which
to make written objection to Engineer as to any provisions
of the certificate or attached list. If, after considering such
objections, Engineer concludes that the Work is not
substantially complete, Engineer will within 14 days after
submission of the tentative certificate to Owner notify
Contractor in writing, stating the reasons therefor. If, after
consideration of Owner’s objections, Engineer considers
the Work substantially complete, Engineer will within
said 14 days execute and deliver to Owner and Contractor
a definitive certificate of Substantial Completion (with a
revised tentative list of items to be completed or
corrected) reflecting such changes from the tentative
certificate as Engineer believes justified after considera-
tion of any objections from Owner.

D. At the time of delivery of the tentative
certificate of Substantial Completion, Engineer will
deliver to Owner and Contractor a written recommenda-
tion as to division of responsibilities pending final pay-
ment between Owner and Contractor with respect to
security, operation, safety, and protection of the Work,
maintenance, heat, utilities, insurance, and warranties and
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guarantees. Unless Owner and Contractor agree otherwise
in writing and so inform Engineer in writing prior to
Engineer’s issuing the definitive certificate of Substantial
Completion, Engineer’s aforesaid recommendation will
be binding on Owner and Contractor until final payment.

E. Owner shall have the right to exclude
Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable
access to complete or correct items on the tentative list.

14.05 Partial Utilization

A. Prior to Substantial Completion of all the
Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been
identified in the Contract Documents, or which Owner,
Engineer, and Contractor agree constitutes a separately
functioning and usable part of the Work that can be used
by Owner for its intended purpose without significant
interference with Contractor’s performance of the
remainder of the Work, subject to the following
conditions.

1. Owner at any time may request Contractor in
writing to permit Owner to use or occupy any such part of
the Work which Owner believes to be ready for its
intended use and substantially complete. If and when
Contractor agrees that such part of the Work is
substantially complete, Contractor will certify to Owner
and Engineer that such part of the Work is substantially
complete and request Engineer to issue a certificate of
Substantial Completion for that part of the Work.

2. Contractor at any time may notify Owner and
Engineer in writing that Contractor considers any such
part of the Work ready for its intended use and
substantially complete and request Engineer to issue a
certificate of Substantial Completion for that part of the
Work.

3. Within a reasonable time after either such
request, Owner, Contractor, and Engineer shall make an
inspection of that part of the Work to determine its status
of completion. If Engineer does not consider that part of
the Work to be substantially complete, Engineer will
notify Owner and Contractor in writing giving the reasons
therefor. If Engineer considers that part of the Work to be
substantially complete, the provisions of Paragraph 14.04
will apply with respect to certification of Substantial
Completion of that part of the Work and the division of
responsibility in respect thereof and access thereto.

4. No use or occupancy or separate operation of
part of the Work may occur prior to compliance with the
requirements of Paragraph 5.10 regarding property
insurance.
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14.06  Final Inspection

A. Upon written notice from Contractor that the
entire Work or an agreed portion thereof is complete,
Engineer will promptly make a final inspection with
Owner and Contractor and will notify Contractor in
writing of all particulars in which this inspection reveals
that the Work is incomplete or defective. Contractor shall
immediately take such measures as are necessary to
complete such Work or remedy such deficiencies.

14.07  Final Payment
A. Application for Payment

1. After Contractor has, in the opinion of
Engineer, satisfactorily completed all corrections
identified during the final inspection and has delivered, in
accordance with the Contract Documents, all maintenance
and operating instructions, schedules, guarantees, bonds,
certificates or other evidence of insurance certificates of
inspection, marked-up record documents (as provided in
Paragraph 6.12), and other documents, Contractor may
make application for final payment following the
procedure for progress payments.

2. The final Application for Payment shall be
accompanied (except as previously delivered) by:

a. all documentation called for in the Contract
Documents, including but not limited to the
evidence of insurance required by Paragraph
5.04.B.7;

b. consent of the surety, if any, to final payment;

c. a list of all Claims against Owner that
Contractor believes are unsettled; and

d. complete and legally effective releases or
waivers (satisfactory to Owner) of all Lien rights
arising out of or Liens filed in connection with
the Work.

3. In lieu of the releases or waivers of Liens
specified in Paragraph 14.07.A.2 and as approved by
Owner, Contractor may furnish receipts or releases in full
and an affidavit of Contractor that: (i) the releases and
receipts include all labor, services, material, and equip-
ment for which a Lien could be filed; and (ii) all payrolls,
material and equipment bills, and other indebtedness
connected with the Work for which Owner or Owner's
property might in any way be responsible have been paid
or otherwise satisfied. If any Subcontractor or Supplier
fails to furnish such a release or receipt in full, Contractor
may furnish a bond or other collateral satisfactory to
Owner to indemnify Owner against any Lien.

B. Engineer’s Review of Application and
Acceptance

1. If, on the basis of Engineer’s observation of
the Work during construction and final inspection, and
Engineer’s review of the final Application for Payment
and accompanying documentation as required by the
Contract Documents, Engineer is satisfied that the Work
has been completed and Contractor’s other obligations
under the Contract Documents have been fulfilled,
Engineer will, within ten days after receipt of the final
Application for Payment, indicate in writing Engineer’s
recommendation of payment and present the Application
for Payment to Owner for payment. At the same time
Engineer will also give written notice to Owner and
Contractor that the Work is acceptable subject to the
provisions of Paragraph 14.09. Otherwise, Engineer will
return the Application for Payment to Contractor,
indicating in writing the reasons for refusing to
recommend final payment, in which case Contractor shall
make the necessary corrections and resubmit the
Application for Payment.

C. Payment Becomes Due

1. Thirty days after the presentation to Owner of
the Application for Payment and accompanying
documentation, the amount recommended by Engineer,
less any sum Owner is entitled to set off against
Engineer’s recommendation, including but not limited to
liquidated damages, will become due and , will be paid by
Owner to Contractor.

14.08 Final Completion Delayed

A. If, through no fault of Contractor, final
completion of the Work is significantly delayed, and if
Engineer so confirms, Owner shall, upon receipt of
Contractor’s final Application for Payment (for Work
fully completed and accepted) and recommendation of
Engineer, and without terminating the Contract, make
payment of the balance due for that portion of the Work
fully completed and accepted. If the remaining balance to
be held by Owner for Work not fully completed or
corrected is less than the retainage stipulated in the
Agreement, and if bonds have been furnished as required
in Paragraph 5.01, the written consent of the surety to the
payment of the balance due for that portion of the Work
fully completed and accepted shall be submitted by
Contractor to Engineer with the Application for such
payment. Such payment shall be made under the terms
and conditions governing final payment, except that it
shall not constitute a waiver of Claims.

14.09  Waiver of Claims
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A. The making and acceptance of final payment
will constitute:

1. a waiver of all Claims by Owner against
Contractor, except Claims arising from unsettled Liens,
from defective Work appearing after final inspection
pursuant to Paragraph 14.06, from failure to comply with
the Contract Documents or the terms of any special
guarantees specified therein, or from Contractor’s
continuing obligations under the Contract Documents;
and

2. a waiver of all Claims by Contractor against
Owner other than those previously made in accordance
with the requirements herein and expressly acknowledged
by Owner in writing as still unsettled.

ARTICLE 15 - SUSPENSION OF WORK AND
TERMINATION

15.01 Owner May Suspend Work

A. At any time and without cause, Owner may
suspend the Work or any portion thereof for a period of
not more than 90 consecutive days by notice in writing to
Contractor and Engineer which will fix the date on which
Work will be resumed. Contractor shall resume the Work
on the date so fixed. Contractor shall be granted an
adjustment in the Contract Price or an extension of the
Contract Times, or both, directly attributable to any such
suspension if Contractor makes a Claim therefor as
provided in Paragraph 10.05.

15.02 Owner May Terminate for Cause

A. The occurrence of any one or more of the
following events will justify termination for cause:

1. Contractor’s persistent failure to perform the
Work in accordance with the Contract Documents
(including, but not limited to, failure to supply sufficient
skilled workers or suitable materials or equipment or
failure to adhere to the Progress Schedule established
under Paragraph 2.07 as adjusted from time to time
pursuant to Paragraph 6.04);

2. Contractor’s disregard of Laws or Regulations
of any public body having jurisdiction;

3. Contractor’s disregard of the authority of
Engineer; or

4. Contractor’s violation in any substantial way
of any provisions of the Contract Documents.
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B. If one or more of the events identified in
Paragraph 15.02.A occur, Owner may, after giving
Contractor (and surety ) seven days written notice of its
intent to terminate the services of Contractor:

1. exclude Contractor from the Site, and take
possession of the Work and of all Contractor’s tools,
appliances, construction equipment, and machinery at the
Site, and use the same to the full extent they could be
used by Contractor (without liability to Contractor for
trespass or conversion),

2. incorporate in the Work all materials and
equipment stored at the Site or for which Owner has paid
Contractor but which are stored elsewhere, and

3. complete the Work as Owner may deem
expedient.

C. If Owner proceeds as provided in Paragraph
15.02.B, Contractor shall not be entitled to receive any
further payment until the Work is completed. If the
unpaid balance of the Contract Price exceeds all claims,
costs, losses, and damages (including but not limited to all
fees and charges of engineers, architects, attorneys, and
other professionals and all court or arbitration or other
dispute resolution costs) sustained by Owner arising out
of or relating to completing the Work, such excess will be
paid to Contractor. If such claims, costs, losses, and
damages exceed such unpaid balance, Contractor shall
pay the difference to Owner. Such claims, costs, losses,
and damages incurred by Owner will be reviewed by
Engineer as to their reasonableness and, when so
approved by Engineer, incorporated in a Change Order.
When exercising any rights or remedies under this
Paragraph Owner shall not be required to obtain the
lowest price for the Work performed.

D. Notwithstanding Paragraphs 15.02.B and
15.02.C, Contractor’s services will not be terminated if
Contractor begins within seven days of receipt of notice
of intent to terminate to correct its failure to perform and
proceeds diligently to cure such failure within no more
than 30 days of receipt of said notice.

E. Where Contractor’s services have been so
terminated by Owner, the termination will not affect any
rights or remedies of Owner against Contractor then
existing or which may thereafter accrue. Any retention or
payment of moneys due Contractor by Owner will not
release Contractor from liability.

F. If and to the extent that Contractor has
provided a performance bond under the provisions of
Paragraph 5.01.A, the termination procedures of that bond
shall supersede the provisions of Paragraphs 15.02.B, and
15.02.C.
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15.03 Owner May Terminate For Convenience

A. Upon seven days written notice to Contractor
and Engineer, Owner may, without cause and without
prejudice to any other right or remedy of Owner,
terminate the Contract. In such case, Contractor shall be
paid for (without duplication of any items):

1. completed and acceptable Work executed in
accordance with the Contract Documents prior to the
effective date of termination, including fair and
reasonable sums for overhead and profit on such Work;

2. expenses sustained prior to the effective date
of termination in performing services and furnishing
labor, materials, or equipment as required by the Contract
Documents in connection with uncompleted Work, plus
fair and reasonable sums for overhead and profit on such
expenses;

3. all claims, costs, losses, and damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution
costs) incurred in settlement of terminated contracts with
Subcontractors, Suppliers, and others; and

4. reasonable expenses directly attributable to
termination.

B. Contractor shall not be paid on account of loss
of anticipated profits or revenue or other economic loss
arising out of or resulting from such termination.

15.04  Contractor May Stop Work or Terminate

A. If, through no act or fault of Contractor, (i)
the Work is suspended for more than 90 consecutive days
by Owner or under an order of court or other public
authority, or (ii) Engineer fails to act on any Application
for Payment within 30 days after it is submitted, or (iii)
Owner fails for 30 days to pay Contractor any sum finally
determined to be due, then Contractor may, upon seven
days written notice to Owner and Engineer, and provided
Owner or Engineer do not remedy such suspension or
failure within that time, terminate the Contract and
recover from Owner payment on the same terms as
provided in Paragraph 15.03.

B. In lieu of terminating the Contract and
without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment
within 30 days after it is submitted, or Owner has failed
for 30 days to pay Contractor any sum finally determined
to be due, Contractor may, seven days after written notice
to Owner and Engineer, stop the Work until payment is
made of all such amounts due Contractor, including
interest thereon. The provisions of this Paragraph 15.04

are not intended to preclude Contractor from making a
Claim under Paragraph 10.05 for an adjustment in
Contract Price or Contract Times or otherwise for
expenses or damage directly attributable to Contractor’s
stopping the Work as permitted by this Paragraph.

ARTICLE 16 - DISPUTE RESOLUTION

16.01 Methods and Procedures

A. Either Owner or Contractor may request
mediation of any Claim submitted to Engineer for a
decision under Paragraph 10.05 before such decision
becomes final and binding. The mediation will be
governed by the Construction Industry Mediation Rules
of the American Arbitration Association in effect as of the
Effective Date of the Agreement. The request for
mediation shall be submitted in writing to the American
Arbitration Association and the other party to the
Contract. Timely submission of the request shall stay the
effect of Paragraph 10.05.E.

B. Owner and Contractor shall participate in the
mediation process in good faith. The process shall be
concluded within 60 days of filing of the request. The
date of termination of the mediation shall be determined
by application of the mediation rules referenced above.

C. If the Claim is not resolved by mediation,
Engineer’s action under Paragraph 10.05.C or a denial
pursuant to Paragraphs 10.05.C.3 or 10.05.D shall become
final and binding 30 days after termination of the
mediation unless, within that time period, Owner or
Contractor:

1. elects in writing to invoke any dispute
resolution process provided for in the Supplementary
Conditions, or

2. agrees with the other party to submit the
Claim to another dispute resolution process, or

3. gives written notice to the other party of their

intent to submit the Claim to a court of competent
jurisdiction.

ARTICLE 17 - MISCELLANEOUS

17.01  Giving Notice

A. Whenever any provision of the Contract
Documents requires the giving of written notice, it will be
deemed to have been validly given if:
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1. delivered in person to the individual or to a
member of the firm or to an officer of the corporation for
whom it is intended, or

2. delivered at or sent by registered or certified
mail, postage prepaid, to the last business address known
to the giver of the notice.

17.02  Computation of Times

A. When any period of time is referred to in the
Contract Documents by days, it will be computed to
exclude the first and include the last day of such period. If
the last day of any such period falls on a Saturday or
Sunday or on a day made a legal holiday by the law of the
applicable jurisdiction, such day will be omitted from the
computation.

17.03 Cumulative Remedies

A. The duties and obligations imposed by these
General Conditions and the rights and remedies available
hereunder to the parties hereto are in addition to, and are
not to be construed in any way as a limitation of, any
rights and remedies available to any or all of them which
are otherwise imposed or available by Laws or
Regulations, by special warranty or guarantee, or by other
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provisions of the Contract Documents. The provisions of
this Paragraph will be as effective as if repeated
specifically in the Contract Documents in connection with
each particular duty, obligation, right, and remedy to
which they apply.

17.04  Survival of Obligations

A. All representations, indemnifications,
warranties, and guarantees made in, required by, or given
in accordance with the Contract Documents, as well as all
continuing obligations indicated in the Contract
Documents, will survive final payment, completion, and
acceptance of the Work or termination or completion of
the Contract or termination of the services of Contractor.

17.05 Controlling Law

A. This Contract is to be governed by the law of
the state in which the Project is located.

17.06 Headings
A. Article and paragraph headings are inserted for

convenience only and do not constitute parts of these
General Conditions.
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SUPPLEMENTARY CONDITIONS

REVISIONS AND ADDITIONS TO THE GENERAL CONDITIONS

The General Conditions are hereby revised as follows:
ARTICLE 1.01.A.19 "Engineer"
Add the following:

Wherever in these Documents the word "Engineer" appears, it shall be
understood to mean the Construction Manager and their authorized
representatives, acting either directly or indirectly as authorized agents of the
Owner.

ARTICLE 1.01.A.29 "Owner"
Add the following:

Wherever in these Documents the word "Owner" appears, it shall be
understood to mean the City of Key West whose address is 1300 White
Street, Key West, Florida 33040

SC-1.01.A.45. Supplement paragraph 1.01.A.43 of the General Conditions as follows:

Substantial Completion is further defined as (i) that degree of completion of
the Project’s operating facilities or systems sufficient to provide Owner the
full time, uninterrupted, and continuous beneficial operation of the Work; and
(ii) all required functional, performance and acceptance or startup testing has
been successfully demonstrated for all components, devices, equipment, and
instrumentation and control to the satisfaction of Engineer in accordance with
the requirements of the Specifications.

SC-1.01.A.52. Add a new paragraph immediately following paragraph 1.01.A.52 of
the General Conditions as follows:

1.01.A.53. Specialist—The term Specialist refers to a person, partnership, firm,
or corporation of established reputation (or if newly organized, whose personnel
have previously established a reputation in the same field), which is regularly
engaged in, and which maintains a regular force of workers skilled

in either (as applicable) manufacturing or fabricating items required by the
Contract Documents, or otherwise performing Work required by the Contract
Documents. Where the Specifications require the installation by a Specialist,
that term shall also be deemed to mean either the manufacturer of the item, a
person, partnership, firm, or corporation licensed by the manufacturer, or a
person, partnership, firm, or corporation who will perform the Work under the
manufacturer's direct supervision.

SC-2.03.A. Delete the third sentence of paragraph 2.03.A Commencement of Contract
Times: Notice to Proceed of the General Conditions in its entirety.
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ARTICLE 4.05 "REFERENCE POINTS"
Add the following:

It will be the Contractor's responsibility to layout the work and to transfer
elevations from benchmarks. Where new construction connects to existing
facilities, the Contractor shall check and establish the exact location prior to
construction of the facilities.

The Contractor shall furnish all surveys, labor, and equipment, including
setting all alignment and gradient, grade stakes, batter boards, and everything
necessary to lay out his work. The Contractor shall be responsible for
maintaining and re-establishing at his expense, all control points. After
completion of his construction, he shall reset all permanent monuments at their
original locations and elevations.

All layout work may be checked by the Engineer, and the Contractor shall
furnish all necessary labor, equipment, and materials, and shall cooperate and
assist the Engineer in making such checks.

The dimensions for lines and elevations for grades of the structures,
appurtenances, and utilities will be shown on Drawings, together with other
pertinent information required for laying out the work. If site conditions vary
from those indicated, the Contractor shall notify the Engineer immediately,
who will make any minor adjustment as required.

ARTICLE 5.03 CERTIFICATES OF INSURANCE:

During the term of the Contract, the Contractor shall provide, pay for, and maintain with
insurance companies satisfactory to the City of Key West (City), the types of insurance
described herein.

All insurance shall be from responsible insurance companies eligible to do business in the
State of Florida. The required policies of insurance shall be performable in Monroe
County, Florida, and shall be construed in accordance with the laws of the State of Florida.

The City shall be specifically included as an additional insured on the Contractor’s Marine
General Liability, Umbrella Liability and Business Automobile Liability policies including
a waiver of subrogation clause in favor of the City of Key West on all policies, and shall
also provide the "Severability of Interest" provision (a/k/a "Separation of Insured’s"
provision). The City’s additional insured status should be extended to the Completed
Operations coverage.

The Contractor shall deliver to the City, prior to the City issuing the Notice to Proceed,
properly executed "Certificate(s) of Insurance”, setting forth the insurance coverage and
limits required herein. The Certificates must be personally, manually signed by the
authorized representative of the insurance company(s) shown on the Certificate of
Insurance with proof that the person signing the certificate is an authorized representative
thereof. In addition, certified, true and exact copies of the insurance policies required
herein shall be provided the City, on a timely basis, if requested by the City.

Ten days after the City has issued the Notice to Proceed, if Contractor refuses or otherwise
neglects to deliver the required Certificate(s) of Insurance personally and manually signed
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by the authorized representative of the insurance company(s), the City may, at the City’s
sole discretion,(a) terminate or suspend this Contract and seize the amount of Contractor’s
bid security (Bid Bond, cash or other security acceptable to the City).

F. The Contractor shall take immediate steps to make up any impairment to any Aggregate
Policy Limit upon notification of the impairment. If at any time the City requests a written
statement from the insurance company(s) as to any impairment to the Aggregate Limit, the
Contractor shall promptly authorize and have delivered such statement to the City.

G. The Contractor authorizes the City and/or its insurance consultant to confirm all
information furnished to the City, as to its compliance with its Bonds and Insurance
Requirements, with the Contractor’s insurance agents, brokers, surety, and insurance
carriers.

H. All insurance coverage of the Contractor shall be primary to any insurance or self-insurance
program carried by the City. The City’s insurance or self-insurance programs or coverage
shall not be contributory with any insurance required of the Contractor in this Contract.

l. The acceptance of delivery to the City of any Certificate of Insurance evidencing the
insurance coverage and limits required in the Contract does not constitute approval or
agreement by the City that the insurance requirements in the Contract have been met or
that the insurance policies shown in the Certificates of Insurance are in compliance with
the Contract requirements.

J. No work or occupancy of the premises shall commence at the site unless and until the
required Certificate(s) of Insurance are in effect and the written Notice to Proceed is issued
to the Contractor by the City.

K. The insurance coverage and limits required of the Contractor under this Contract are
designed to meet the minimum requirements of the City. They are not designed as a
recommended insurance program for the Contractor. The Contractor alone shall be
responsible for the sufficiency of its own insurance program. Should the Contractor have
any question concerning its exposures to loss under this Contract or the possible insurance
coverage needed therefore, it should seek professional assistance.

L. Should any of the required insurances specified in this Contract provide for a deductible,
self-insured retention, self-insured amount, or any scheme other than a fully insured
program, and the insurance company providing the coverage will not agree in writing to
pay the deductible or retention including the costs of defense as provided for in its policy
without consideration of the deductible or retention in the settlement of insured claims,
then the Contractor agrees, if required by the City to provide, pay for, and maintain a surety
bond acceptable to the City from an insurance company acceptable to the City (or a standby
irrevocable Letter of Credit acceptable to the City) in the amount of the deductible or
retention, guaranteeing payment of the deductible or retention. Said guarantee is to
continue for four (4) years following completion of the Work.

M. All of the required insurance coverage shall be issued as required by law and shall be
endorsed, where necessary, to comply with the minimum requirements contained herein.

N. All policies of insurance required herein shall require that the insurer give the City thirty
(30) days advance written notice of any cancellation, intent not to renew any policy and/or
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any change that will reduce the insurance coverage required in this Contract, except for the
application of the Aggregate Limits Provisions.

0. Renewal Certificate(s) of Insurance shall be provided to the City at least twenty (20) days
prior to expiration of current coverage so that there shall be no interruption in the work due
to lack of proof of the insurance coverage required of the Contractor in this Contract.

P. If the Contractor fails to provide or maintain the insurance coverage required in this
Contract at any time during the term of the Contract, the City may terminate or suspend
this Contract.

Q. If the Contractor utilizes contractors or sub-contractors to perform any work governed by
this agreement, the Contractor will ensure all contractors and sub-contractors maintain the
same types and amounts of insurance required of the Contractor. In addition, the
Contractor will ensure that the contractors and sub-contractors insurances comply with all
of the Insurance Requirements specified for the Contractor contained within this
agreement. The Contractor shall obtain Certificates of Insurance comparable to those
required of the Contractor from all contractors and sub-contractors. Such Certificates of
Insurances shall be presented to City upon request.

ARTICLE 5.04 CONTRACTOR’S LIABILITY INSURANCE:

A All requirements in this Insurance Section shall be complied with in full by the Contractor
unless excused from compliance in writing by the City.

B. The amounts and types of insurance must conform to the following minimum requirements.
Current Insurance Service Office (1SO) or National Council on Compensation Insurance
(NCCI) policies, forms, and endorsements or broader shall be used where applicable.
Notwithstanding the foregoing, the wording of all policies, forms, and endorsements must
be acceptable to the City.

Workers' Compensation and Employers® Liability Insurance shall be maintained
in force during the term of this Contract for all employees engaged in this work under
this Contract, in accordance with the laws of the State of Florida. The minimum
acceptable limits shall be:

Workers' Compensation Florida Statutory Requirements

Employer's Liability $1,000,000.00 Limit Each Accident
$1,000,000.00 Limit Disease Aggregate
$1,000,000.00 Limit Disease Each
Employee

United States Longshoremen and Harbor Workers (USL&H) coverage shall be
maintained by the Contractor that will respond to the Federal USL&H statute (33 USC
sections 901-950). Such coverage shall have minimum limits consistent with 33 USC
sections 901-950 and in no case less than $1,000,000.

Jones Act coverage shall be maintained by the Contractor that will respond to claims
filed under the Federal Jones Act (46 U.S.C.A. subsection 688). Such coverage
shall have minimum limits of $1,000,000.
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Marine General Liability Insurance shall be maintained by the Contractor on the
Full Occurrence Form. Coverage shall include but not be limited to Premises and
Operations, Personal Injury, Contractual for this Contract, Independent Contractors,
Broad Form Property Damage, and Products & Completed Operations Coverage.
Coverage must extend to damage/destruction of vessels being relocated by the
Contractor. In addition to the required Certificate(s) of insurance, the Contractor will
be required to provide the City will a certified copy of the Contractor’s Marine General
Liability policy before the City will issue the notice to proceed.

The minimum acceptable limits will be:

Bodily Injury & $2,000,000.00 Combined Single Limit each
Property Damage Liability Occurrence and aggregate.

Completed Operations Liability Coverage shall be maintained by the Contractor for a
period of not less than four (4) years following Final Completion and Acceptance by
the CITY.

The use of an Excess and/or Umbrella policy shall be acceptable if the level of
protection provided by the Excess and/or Umbrella policy is no less restrictive then the
Primary General Liability policy.

Business Automobile Liability Insurance shall be maintained by the Contractor as to
ownership, maintenance, use, loading and unloading of all owned, non-owned, leased or
hired vehicles with limits of not less than:

Bodily Injury $1,000,000.00 Limit Each Accident
Property Damage Liability $1,000,000.00 Limit Each Accident
or
Bodily Injury &
Property Damage Liability $1,000,000.00 Combined Single Limit Each
Accident

Watercraft Liability Insurance The Contractor will be required to maintain
Watercraft Liability Insurance with minimum limits of $2,000,000.

ARTICLE 5.04 "CONTRACTOR’S LIABILITY INSURANCE”
Add the following Article:
5.04.A.9 SURETY AND INSURER QUALIFICATIONS
All bonds, insurance contracts, and certificates of insurance shall be either
executed by or countersigned by a licensed resident agent of the Surety or

insurance company, having his place of business in the State of Florida, and in
all ways complying with the insurance laws of the State of Florida. Further, the
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said Surety or insurance company shall be duly licensed and qualified to
do business in the State of Florida.

ARTICLE 6.03 “SERVICES, MATERIALS AND EQUIPMENT”

6.03.D. Domestic Products:

6.03.D.1. Contractor agrees to use materials, supplies, and products
manufactured, mined, processed, or produced in the United States or its
territories, if products are available at reasonable and competitive prices and are
not contrary to any sole source specification. If Agreement to use domestic
products is breached and domestic products are not used, there shall be a
downward adjustment in Contract price equal to any realized savings or benefits
to Contractor.

6.03.D.2. Contractor agrees to use steel produced within the United States
when specifications require the use of steel and do not limit its supply to a sole
source specification. Owner has right to waive this requirement in the event of
national emergency, national strike, or other cause. If Agreement to use
domestic steel is breached and domestic steel is not used, there shall be a
downward adjustment in Contract price equal to any realized savings or
benefits to Contractor.

ARTICLE 6.09 "LAWS AND REGULATIONS"

Add the following:

The Contractor shall comply with the City of Key West Noise Ordinance.
ARTICLE 6.09 "LAWS AND REGULATIONS"
Add the following subarticles:

Within 10 days of Notice of Award, the successful Bidder must represent that
he holds all applicable state, county, and City of Key West licenses and permits
required to do business as a contractor with respect to the work described in the
Contract Documents.

Further, the successful Bidder must, within 10 days of Notice of Award, furnish
documentation showing that, as a minimum, he has complied with the
provisions of Chapter 91 of the Code of Ordinances of the City of Key West in
order to enter into the Agreement contained in the Contract Documents.

Specifically, within 10 days after Notice of Award, the successful Bidder must
demonstrate that he holds, as a minimum, the following licenses and certificates:

A. All licenses or certificates required by federal, state, or local statutes or
regulations.
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ARTIC

B. Holds a valid occupational license issued by the City of Key West.

LE 6.13 "SAFETY AND PROTECTION"

Add the following Subarticle:

OCCUPATIONAL SAFETY AND HEALTH

The Contractor and its Sub-Contractors shall observe and comply with all
applicable local, state, and federal occupational safety and health regulations
during the prosecution of work under this Contract. In addition, full
compliance by the Contractor with the U.S. Department of Labor's
Occupational Safety and Health Standards, as established in Public Law
91-596, will be required under the terms of this Contract. Refer to
Specification 01 35 26 for additional requirements particular to this Contract.

SC-13.03.D. Supplement paragraph 13.03.D of the General Conditions as follows:

Tests required by Contract Documents to be performed by Contractor that require test
certificates be submitted to Owner or Engineer for acceptance shall be made by an
independent testing laboratory or agency licensed or certified in accordance with
Laws and Regulations and applicable state and local statutes. In the event state license
or certification is not required, testing laboratories or agencies shall meet following
applicable requirements:

13.03.D.1. “Recommended Requirements for Independent Laboratory
Qualification,” published by the American Council of Independent
Laboratories.

13.03.D.2. Basic requirements of ASTM E329, “Standard Specification for
Agencies Engaged in the Testing and/or Inspection of Materials Used in
Construction” as applicable.

13.03.D.3. Calibrate testing equipment at reasonable intervals by devices of
accuracy traceable to either the National Bureau of Standards or accepted
values of natural physical constants.

ARTICLE 14 "PAYMENTS TO CONTRACTOR AND COMPLETION"

Add the following to the end of Subarticle 14.02.B.1:

JANUARY 2020

Add the following subarticles:

14.02.B1.1  The Owner will deduct from the estimate, and retain as part
security, 10 percent of the amount earned for work satisfactorily completed.
A deduction and retainage of 10 percent will be made on the estimated
amount earned for approved items of material delivered to and properly

SUPPLEMENTARY CONDITIONS
00 73 00-7



stored at the jobsite but not incorporated into the work.

14.02.B1.2  After deducting the retainage and the amount of all previous
partial payments made to the Contractor from the amount earned, the amount
due will be made payable to the Contractor. Recommendations for payment
received by the Owner less than 40 days prior to the scheduled day for
payment will not be processed or paid

until the following month.

END OF SECTION
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ATTACHMENT A

City Ordinance Sec. 2-799

Requirements for City Contractors to Provide Equal Benefits for Domestic Partners

(@) Definitions. For purposes of this section only, the following definitions shall apply:

1)

()

©)

Benefits means the following plan, program or policy provided or offered by a
contractor to its employees as part of the employer's total compensation package:
sick leave, bereavement leave, family medical leave, and health benefits.

Bid shall mean a competitive bid procedure established by the city through the
issuance of an invitation to bid, request for proposals, request for qualifications,
or request for letters of interest.

Cash equivalent means the amount of money paid to an employee with a
domestic partner in lieu of providing benefits to the employee’'s domestic partner.
The cash equivalent is equal to the employer's direct expense of providing
benefits to an employee for his or her spouse.

The cash equivalents of the following benefits apply:

(4)

()

(6)

a. For bereavement leave, cash payment for the number of days that would
be allowed as paid time off for the death of a spouse. Cash payment would
be in the form of the wages of the domestic partner employee for the
number of days allowed.

b. For health benefits, the cost to the contractor of the contractor's share of
the single monthly premiums that are being paid for the domestic partner
employee, to be paid on a regular basis while the domestic partner
employee maintains such insurance in force for himself or herself.

C. For family medical leave, cash payment for the number of days that would
be allowed as time off for an employee to care for a spouse who has a
serious health condition. Cash payment would be in the form of the wages
of the domestic partner employee for the number of days allowed.

Contract means any written agreement, purchase order, standing order or similar
instrument entered into pursuant to the award of a bid whereby the city is
committed to expend or does expend funds in return for work, labor, professional
services, consulting services, supplies, equipment, materials, construction,
construction related services or any combination of the foregoing.

Contractor means any person or persons, sole proprietorship, partnership, joint
venture, corporation, or other form of doing business, that is awarded a bid and
enters into a covered contract with the city, and which maintains five (5) or more
full-time employees.

Covered contract means a contract between the city and a contractor awarded
subsequent to the date when this section becomes effective valued at over twenty
thousand dollars ($20,000).



(7)

(8)

()
(1)

()

©)

(4)

()

(6)

Domestic partner shall mean any two adults of the same or different sex, who
have registered as domestic partners with a governmental body pursuant to state
or local law authorizing such registration, or with an internal registry maintained
by the employer of at least one of the domestic partners. A contractor may
institute an internal registry to allow for the provision of equal benefits to
employees with domestic partner who do not register their partnerships pursuant
to a governmental body authorizing such registration, or who are located in a
jurisdiction where no such governmental domestic partnership registry exists. A
contractor that institutes such registry shall not impose criteria for registration that
are more stringent than those required for domestic partnership registration by the
City of Key West pursuant to Chapter 38, Article V of the Key West

Code of Ordinances.

Equal benefits mean the equality of benefits between employees with spouses
and employees with domestic partners, and/or between spouses of employees and
domestic partners of employees.

Equal benefits requirements.

Except where otherwise exempt or prohibited by law, a Contractor awarded a
covered contract pursuant to a bid process shall provide benefits to domestic
partners of its employees on the same basis as it provides benefits to employees’
Spouses.

All bid requests for covered contracts which are issued on or after the effective
date of this section shall include the requirement to provide equal benefits in the
procurement specifications in accordance with this section.

The city shall not enter into any covered contract unless the contractor certifies
that such contractor does not discriminate in the provision of benefits between
employees with domestic partners and employees with spouses and/or between
the domestic partners and spouses of such employees.

Such certification shall be in writing and shall be signed by an authorized officer
of the contractor and delivered, along with a description of the contractor's
employee benefits plan, to the city's procurement director prior to entering into
such covered contract.

The city manager or his/her designee shall reject a contractor's certification of
compliance if he/she determines that such contractor discriminates in the
provision of benefits or if the city manager or designee determines that the
certification was created, or is being used for the purpose of evading the
requirements of this section.

The contractor shall provide the city manager or his/her designee, access to its
records for the purpose of audits and/or investigations to ascertain compliance
with the provisions of this section, and upon request shall provide evidence that
the contractor is in compliance with the provisions of this section upon each new
bid, contract renewal, or when the city manager has received a complaint or has
reason to believe the contractor may not be in compliance with the provisions of
this section. This shall include but not be limited to providing the city manager or



(©)

(d)

(7)

his/her designee with certified copies of all of the contractor's records pertaining
to its benefits policies and its employment policies and practices.

The contractor may not set up or use its contracting entity for the purpose of
evading the requirements imposed by this section.

Mandatory contract provisions pertaining to equal benefits. Unless otherwise exempt,
every covered contract shall contain language that obligates the contractor to comply with
the applicable provisions of this section. The language shall include provisions for the
following:

1) During the performance of the covered contract, the contractor certifies and
represents that it will comply with this section.

@) The failure of the contractor to comply with this section will be deemed to be a
material breach of the covered contract.

(3) If the contractor fails to comply with this section, the city may terminate the
covered contract and all monies due or to become due under the covered contract
may be retained by the city. The city may also pursue any and all other remedies
at law or in equity for any breach.

4) If the city manager or his designee determines that a contractor has set up or used
its contracting entity for the purpose of evading the requirements of this section,
the city may terminate the covered contract.

Enforcement. If the contractor fails to comply with the provisions of this section:

1) The failure to comply may be deemed to be a material breach of the covered
contract; or

(@) The city may terminate the covered contract; or

3) Monies due or to become due under the covered contract may be retained by the
city until compliance is achieved; or

4 The city may also pursue any and all other remedies at law or in equity for any
breach;

5) Failure to comply with this section may also subject contractor to the procedures
set forth in Division 5 of this article, entitled "Debarment of contractors from city
work."

(e) Exceptions and waivers.

The provisions of this section shall not apply where:

1)
()

(3)
(4)

The contractor does not provide benefits to employees' spouses.

The contractor is a religious organization, association, society or any non-
profit charitable or educational institution or organization operated, supervised
or controlled by or in conjunction with a religious organization, association or
society.

The contractor is a governmental entity.

The sale or lease of city property.



()

9)

(5) The provision of this section would violate grant requirement, the laws, rules
or regulations of federal or state law (for example, The acquisition services
procured pursuant to Chapter 287.055, Florida Statutes known as the
"Consultants’ Competitive Negotiation Act").

(6) Provided that the contractor does not discriminate in the provision of benefits,
a contractor may also comply with this section by providing an employee with
the cash equivalent of such benefits, if the city manager or his/her designee
determines that either:

a. The contractor has made a reasonable yet unsuccessful effort to provide
equal benefits. The contractor shall provide the city manager or his/her
designee with sufficient proof of such inability to provide such benefit or
benefits which shall include the measures taken to provide such benefits or
benefits and the cash equivalent proposed, along with its certificate of
compliance, as is required under this section.

(7) The city commission waives compliance of this section in the best interest of
the city, including but not limited to the following circumstances:

a. The covered contract is necessary to respond to an emergency.
b. Where only one bid response is received.
C. Where more than one bid response is received, but the bids

demonstrate that none of the bidders can comply with the
requirements of this section.

City's authority to cancel contract. Nothing in this section shall be construed to limit
the city's authority to cancel or terminate a contract, deny or withdraw approval to
perform a subcontract or provide supplies, issue a non-responsibility finding, issue a
non-responsiveness finding, deny a person or entity prequalification, or otherwise
deny a person or entity city business.

Timing of application. This section shall be applicable only to covered contracts
awarded pursuant to bids which are after the date when this section becomes
effective.



GENERAL SPECIFICATIONS
KINGFISH PIER REPLACEMENT

Additional Requirements:

1.

This Work must be completed according to the plans and these specifications in the
contract, and within compliance with the conditions of the Florida Department of
Environmental Protection (DEP), US Army Corps of Engineers (COE), and local
authorizations. All work shall be performed in accordance with Occupational and Safety
Health Administration (OSHA) standards for work in or over waters of the United States.
Contractor will provide the OWNER with a Safety Plan detailing compliance.

The geotechnical report indicates the potential for a hard substrate shallower than the pile
embedment depth. Due to this subsurface condition, pre-drilling of the pile may be
required in order to obtain the full embedment of the piles without cutting or splicing.
The CONTRACTOR will perform any additional investigations that the CONTRACTOR
deems necessary to determine the conditions of the substrate for the construction.

Special measures will be taken to prevent bilge pumpage or effluent, chemicals, fuels,
oils, greases, and bituminous materials from entering the water.

Disposal of any demolition debris, materials, wastes, effluent, trash, garbage, oil, grease,
chemical, etc. in and/or adjacent to the project site will not be permitted. If any waste
materials are dumped in unauthorized areas the CONTRACTOR will remove the material
and restore the area to the original condition before being disturbed. If necessary,
contaminated ground or water will be excavated/pumped, disposed of as directed by the
ENGINEER, and replaced with suitable fill material.

Permit drawings will be used in conjunction with technical specifications and site
drawings. Consult these permit drawings and the existing permits for other details not
shown on the construction drawings. All dimensions and conditions must be verified in
the field. Any discrepancies will be brought to the attention of the ENGINEER before
proceeding with the affected part of the work. All structures are designed to be self-
supporting and stable after completion. It is the CONTRACTOR’S responsibility to
determine erection procedures and sequencing to ensure safety of the structure and its
components during erection. This includes the addition of necessary shoring, sheeting,
temporary bracing, guys, and/or tie downs.

The CONTRACTOR will restore or replace, when and as directed by the ENGINEER,
any public or private property damaged by his work, equipment or employees, to a
condition is at least equal to that existing immediately prior to the beginning of operation.
To this end, the CONTRACTOR will do all necessary landscaping work, as required.

Starting on the first day of work, and during its progress, all the work and the adjacent
area will be clean of all rubbish and surplus materials. Damages incurred during the work
will be repaired so that the public and property OWNER will be inconvenienced as little
as possible.

Where material or debris has washed or flowed into, or has been placed in water courses,
or other areas as a result of the CONTRACTOR’S operations, such material or debris
will be immediately entirely removed and satisfactorily disposed of during the progress
of the work, and all areas will be kept in a clean and neat condition.

GENERAL SPECIFICATIONS
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9.

10.

11.

12.

13.

14.

15.

The CONTRACTOR will comply with the provision of Chapters 253 and 403, Florida
Statutes regarding control of air and water pollution and with all rules and regulations of
the Department of Environmental Protection.

In order to ensure that manatees are not adversely affected by the construction activities
as described in these specifications, the CONTRACTOR s required to strictly adhere to
the July 2011 Standard Manatee Construction Conditions.

In order to ensure that sea turtle and the smalltooth sawfish are not adversely affected by
the construction activities as described in these specifications, the CONTRACTOR is
required to strictly adhere to the March 2006 Sea Turtle and Smalltooth Sawfish
Construction Conditions.

The CONTRACTOR will conduct operations required for the construction of the
facilities in such a manner as to prevent the disturbing of submerged lands. Incidental
bottom scouring from equipment deployment / movement such that a visible turbidity
plume is generated is forbidden and subject to the provisions of F.S. 403.121 (1)(b).

The CONTRACTOR will comply with the water quality standards under section 401 of
the Clean Water Act, 33 U.S.C. 1341. If the water quality within the project site ever
exceeds State water quality standards, the CONTRACTOR will follow Rule 62-302 of
the Florida Administrative Code.

All necessary state and federal permits will be made available to the selected
CONTRACTOR. The CONTRACTOR will immediately notify the ENGINEER in
writing of any observed non-compliance with the aforementioned Federal, State, or local
laws or regulations. The CONTRACTOR, after giving such notice, will immediately
inform the ENGINEER of the proposed corrective action. The CONTRACTOR must get
the action approved before continuing. If the CONTRACTOR fails or refuses to comply
promptly, the OWNER, through the ENGINEER, may notify the appropriate regulatory
agencies and issue and order stopping all, or part, of the work until satisfactory corrective
action has been taken. The CONTRACTOR will make no part of the time lost due to any
such stop orders the subject of a claim for extension of time or for excess costs or
damages. Any costs incurred by the OWNER as a result of such actions may be deduced
from the Contract amount due the CONTRACTOR.

BUILDING PERMITS: Prior to issuance of a “Notice of Award” permits from the
ACOE and the FDEP will have been obtained. Contractor will be responsible for
obtaining required Building Permits from the City. Contractor shall include the costs of
these permits in his bid.

If, within two years, after the date of acceptance of the Work, any of the Work (exclusive
of acts of God / weather) is found to be defective, incomplete or otherwise not in
accordance with the requirements of the Contractor Documents, the CONTRACTOR
shall correct it promptly after receipt of written notice from the ONWER or ENGINEER
to do so. If the CONTRACTOR fails to correct nonconforming WORK within a
reasonable time during that period after receipt of notice from the OWNER or Engineer,
the OWNER may correct it at CONTRACTOR’S expense. Floating Dock manufacturer
shall provide a minimum Ten Year Warranty on all dock materials.

GENERAL SPECIFICATIONS
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TECHNICAIL SPECIFICATIONS
JANUARY 2020

CITY OF KEY WEST
CITY MARINA AT GARRISON BIGHT

TS-1.0 Mobilization and Demobilization

TS-2.0 Demolition and Disposal

TS-3.0 Professional Surveyor Stakeout and Record Drawings
TS-4.0 Floating Docks Construction, Materials, and Testing
TS-5.0 Gangway Construction, Materials, and Testing
TS-6.0 Tubular Steel Piling

TS-7.0 Dock Accessories

TS-8.0 Turbidity Monitoring

TS-9.0 Permits and Authorizations

TS-10.0 Confirmation of Work

IS-1.0 Mobilization and Demobilization

TS-1.1 Mobilization will include all activities and costs for transportation of personnel,
equipment, and supplies/materials to the site, establishment of offices and other necessary
facilities for the Contractor’s operations at the site. Mobilization alone will not be considered as
work in fulfilling the contract requirement for commencement of work.

TS-1.2 Demobilization will include all activities and costs for transportation of personnel,
equipment, and supplies/materials not used in the Contract, including the disassembly, removal,
and site cleanup of any offices or other facilities assembled on the site for the construction.

Upon demobilization, the Contractor will restore all access areas to the same condition as prior to
mobilization.

TS-1.3 This line item includes mobilization and demobilization required by the project at the time
of award. If additional mobilization and demobilization is required during the performance of the
work due to changed, deleted, or added items of work, compensation for such costs will be
awarded to the Contractor by the Owner. Additional mobilization and demobilization resulting
from an error on the Contractor’s part will be solely the responsibility of the Contractor.

TS-1.4 All equipment and materials will be mobilized and demobilized in accordance with all
local, state, and federal laws related to transportation and safety.
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TS-2.0 Demolition and Disposal

TS-2.1 Demolition will include the WORK as shown in the permit and construction drawings.
Installation of turbidity barrier prior beginning any demolition work. All piling must be removed
at, or below, the mudline. All demolition material well be removed from the site and disposed of
properly. Proper disposal is the responsibility of the Contractor. Demolition is subject to the coral
relocation plan and permit.

TS-3.0 Professional Surveyor Stakeout and Record Drawings

TS-3.1 The Contractor will provide a stakeout by a Professional Surveyor of the existing mooring
piling locations. These locations will be coordinated with the floating finger pier installation to
ensure that the proposed finger pier alignment “shadows” the outboard mooring piling to prevent
intrusion of the mooring piling into the slip mooring space.

TS-3.2 Upon completion of construction, the Contractor will provide a post-construction record
drawing, signed and sealed by a Professional Surveyor. In addition, Contractor will provide two
sets of all Operations/Maintenance manuals and warranty certificates in a three ringed binder and
two sets on a flash drive.

TS-4.0 Eloating Docks Construction, Materials, and Testing

TS-4.1 General Materials to be used for the construction of the floating docks are outlined as
follows:

Dock Piling 14” or 20” (depending upon plan selected by client) diameter, 0.5 thick
epoxy coated steel tubular piles as specified on the Construction Drawings
Floating Docks Aluminum floating docks will be installed as manufactured by GatorDocks

(gatordock.com), Ravens Marine (ravensmarine.com), Crane Materials
International (gatordock.com), or StructurMarine (structurmarine.com).
Alternate manufacturers may be quoted at the Contractor's option

Freeboard 24” for main dock and finger piers
Piling Guides External to the floating system
Chases Stainless-steel utility tray

TS-4.2 The design conditions for the floating docks will be as follows and assume that the facility
is occupied:

Basin Design Depth -7.5° NGVD

Pile Elevation +11.14 NGVD
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Pile Embedment -26.86" NGVD

Storm Surge +6.74 NGVD

Elevation of Applied Loads +6.26° NGVD

Wave Conditions Negligible

Currents Negligible

Live load 50 psf. — Distributed load

4001b — Point load

Dead Load Based on specific system components and should account for
utilities, marine growth, and all other support features

TS-4.3 The floating dock plans and material specifications will be submitted to the Engineer for
approval prior to manufacturing of the aluminum floating docks. If the Engineer requires
additional clarification of the methods or calculations, in order to satisfy himself of general
conformance, the floating dock manufacturer will promptly provide the requested information.
Delays in the project schedule due to inadequate or non-conforming floating dock and anchorage
designs will not be grounds for project extension. The plans will include a dimensional layout of
floating dock system with pilings, typical sections and details showing flotation, framing, decking,
and connections, connection of gangway to the upland, and a signed and sealed letter of design
compliance by a Professional Engineer registered in the State of Florida.

TS-4.4 The plastic pontoons will be linear low-density polyethylene such as Permafloat Floatation
Drum as Manufactured by Cellofoam, or Engineer’s approved equivalent. The base material for
all polyethylene shells will conform to the following minimum requirements: minimum density
0.937 g/cc per ASTM D-1505; minimum ultimate tensile strength of 2,560 psi per ASTM D-638;
and minimum flexural modulus of 96,000 psi per ASTM D-790. They will be designed for a
freeboard under dead load equal to 24 inches (+/- 1 inch). The dead load plus a concentrated live
load of 400 Ibs applied vertically at any location on the main dock surface will not tilt the dock
more than six degrees from horizontal or overstress the framing members. Dead load freeboard
distance will be maintained within one inches of that identified in these specifications for a period
of five years following installation.

TS-4.5 The dock structure will be constructed using aluminum alloy 6061-T6 and will be in
accordance with AA "Specification for Aluminum Structures.” All welds will be in accordance
with AA "Specifications for Aluminum Structures”. All bolts, nuts, and washers will be set square
with connecting structural members and the nuts will be drawn tight. All screws, bolts, nuts, and
lock washers will conform to ASTM A307 and will be Type 304 Stainless Steel. Lock washers
or other devices or techniques will be used to prevent nuts from loosening after being properly
tightened. High strength bolts will be used where required in accordance with the American
Institute of Steel Construction specifications “Structural Joints Using ASTM A325 or A490
Bolts.” Finished metal members will be free from twists, bends, distortions, open joints, sharp
edges, and burrs. Ends of exposed metal members will be rounded or beveled. All coping and
mitering will be done with care.
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TS-4.6 Any lumber used for mounting hardware, fendering, or other applications will be counter-
bored wherever projecting bolt heads or nuts may damage boats or provide a hazard to pier users.
Counter-boring will be sufficiently deep to permit installation of the bolts and nuts with washers
well below the surface of the wood. The heads of dome head bolts may project above the surface.
All exterior (visible) structural wood and wood fendering in the splash zone will be Southern
Yellow Pine No. 1 (or approved equivalent) hand selected - no downgrades allowed - with a
minimum CCA (Chromated Copper Arsenate) content equal to 0.6 pcf moisture content not to
exceed 19% after treatment, KDAT or S-Dry. All submerged wood members will be treated to
2.5 pcf CCA. Interior (non-visible) structural wood will be minimum Southern Yellow Pine No. 2
(or approved equivalent) and will comply to the treatment and moisture requirements mentioned
herein. Timber for decking will be naturally decay-resistant exotic wood species

(IPE). All IPE boards will be air dried to less than 16% moisture content prior to installation.
Deck fasteners will be corrosion resistant stainless steel screws. All decking will be predrilled to
prevent cracking or splitting of boards. Connections between floating pier modules or other
elements such as lifting rings will not protrude above the level of the deck. Gaps between deck
boards will be no less than 1/16 inch and no more than 1/4 inch. There will not be any gap in the
walking surface of the floating piers that exceeds 1/2 inch. All deck surfaces will be level and
properly drained so that water will not puddle on the deck surface. Adjacent dock modules will
have less than 1/8-inch difference in elevation.

TS-4.7 Connections will be designed to permit removal and replacement of connectors without
the necessity of removing other components for access. Connectors will be of materials that are
easily available and will be positively contained so as to prevent their working free under

normal conditions. All connections must be capable of transmitting all loads and forces imposed
upon the structure. Any potential corrosive installation of dissimilar materials will be properly
insulated to minimize or eliminate corrosion in the marine environment.

TS-4.8 Contractor will submit detailed record drawings for floating docks (including all floating
docks, piles, accessories, and utilities), warranty, operations and maintenance manual(s), and
listing of typical replacement parts, part numbers, and manufacturer contact information where
applicable.
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TS-5.0 Ganaway Construction, Materials, and Testing

TS-5.1 The aluminum gangway is to be a low profile design with an integral hand railing system
meeting ADA requirements and a 36” landing plate. It will be constructed using 6061-T6
aluminum with non-skid surfaces. The aluminum bolts, nuts, and washers will conform to the
Federal Specification QQ-A-270a (1) as amended for aluminum alloy 6061-T6. Stainless steel
bolts, nuts, washers, and screws where used will be type 18-8 (300 Series). A wear plate will

be installed between the landing plate and the floating dock decking. Rollers for gangways will be
UHMW polyurethane with black ultra-violet light inhibitor added. The gangway will be securely
fastened to the floating dock and allowed to roll on a platform attached to the existing seawall cap.

TS-5.2 The gangway and transition plates will be designed to withstand a minimum uniform live
load of 50 psf. applied vertically. Minimum loads for handrail and toe rail will be 250 Ibs
according to requirements of ADAAG Section 15.2. Gangways will be designed to incorporate the
dead load weights of all utilities that traverse the gangway (see utility plans for additional detail
and coordinate with utilities Contractor(s)). Additional dead load weight of gangway will be
coordinated with the dock manufacturer to ensure adequate flotation under the gangway

landing so that the landing area maintains the same freeboard as the rest of the floating docks. All
connection and utility routes will be incorporated into the gangway design. Cable, hose, and pipe
hangars will be of similar metal to the gangway and designed to support the maximum loaded
condition of the utilities to minimize chafing, etc. Appropriate dielectric materials will be used to
insulate dissimilar metals.

TS-6.0 Tubular Steel Piling

TS-6.1 Dock piling will be 14" or 20” (depending upon plan selected by client) diameter 0.5
thick epoxy coated steel piles as shown on the Construction Drawings. Piling tops will be set no
lower than 11.14” NGVD29, and embedment depth will be as shown on the Construction
Drawings. Cutting, splicing, and extending of steel piling will not be allowed.

TS-6.2 Steel piles will be tubular steel minimum ASTM A500 Grade B seamless steel pipe. New
steel piles will be 100% cleaned of biological growth, unsound coatings and rust, surface
contamination (oils, grease, dirt), surface chloride contamination, and blasted in accordance

with SSPC-SP 10, Near White Blast Cleaning. Epoxy coating will extend from the top of the pile
to 2 feet below the mudline. In the event that the epoxy coating is damaged during handling or
installation the Contractor will repair the epoxy coating in accordance with manufacturer’s
specifications. The pile coating will be one coat of Sherwin Williams Fast Clad ER Epoxy
Coating B62B630 Series (or approved equal), in accordance with FDOT specification 560. Prior
to coating the steel pile, the surface will be prepared per manufacturer’s recommendation. The
Contractor will grind all steel pile tops 0.5 ft on the inside and paint with a matching protective
coating prior to attaching pile cones. After the epoxy coating has cured per the manufacturer’s
specifications, the epoxy coated pile shall be painted with two coats of Sherwin Williams Acrolon
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218 HS Polyurethane Coating B65-600 Series (or approved equal). Two-Part Linear
Polyurethane (LP) Coating with gray pigmentation shall match existing piles at Sailfish Pier.
Prior to coating the piles the Contractor will provide the Engineer specification sheets for
proposed product and a dry sample to verify coloring is to the satisfaction of the Owner.

TS-6.3 The Contractor will provide the Engineer with a pile installation plan that includes the
methodology, equipment used, and schedule.

TS-6.4 The geotechnical report indicates the potential for a hard substrate shallower than the pile
embedment depth. Due to this subsurface condition, pre-drilling of the pile may be required in
order to obtain the full embedment of the piles without cutting or splicing. All costs associated with
the need to pre-drill in order to reach the prescribed embedment depth will be borne by the
Contractor.

TS-6.5 The Contractor will keep accurate record of each pile driven which will include pile
location, diameter, original length, ground elevation, final tip elevation, penetration in blows per
foot for the last ten feet (if applicable), hammer data including make, type, and size (if
applicable), any unusual pile behavior or circumstances experienced during installation. Within
15 days of completion, records will be turned over to the Engineer.

TS-6.6 Any pile which is cracked or broken because of internal defects or by improper handling
or driving, or which is otherwise injured such that their structural capacity to withstand or transfer
the design load to the foundation is impaired, or any pile driven out of proper location,

will be removed and replaced. All work of removal and cost of replacement will be borne by the
Contractor at no additional expense to the Owner.

TS-7.0 Dock Accessories

TS-7.1 Pile guides for floating docks will allow free vertical movement of the dock at all
elevations, while minimizing damage due to normal dock movement caused by tides, boat wakes,
water fluctuation, and seasonal winds. Piles and external pile guides will be installed in the
locations as noted on the Construction Drawings. Where dock manufacturer does not require
gussets for structural purposes, exposed pile guides will be framed with bumper and rub rail to
protect vessels from impact damage. Finger pier end pile guides, where required for fingers, will
be inset to the pier and not extend into the clear fairways indicated on the Construction Drawings.
Pile guides will be of a multiple roller type and allow full vertical movement of the pier system
without inducing binding or torsion into the system. Guide pile rollers and rub blocks be made of
ultra-high molecular weight plastic. Rollers will be mounted on a stainless steel axle. The
mounting bracket will be galvanized after fabrication. Rollers and

rub blocks will be configured for simple replacement and be adjustable.

TS-7.2 Bumper strips will be extruded, non-marring, marine grade vinyl, white in color and
similar or same as the fendering on Marine Dock. Each strip will have a minimum height of four
inches, minimum thickness of 1/8 inch, and a minimum weight of 1.6 lb/If. Outside corners will
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be protected with corner bumpers molded of marine grade vinyl. The bumper strip and corner
bumper will be installed with stainless steel screws or aluminum ring shank nails on 4-inch
centers along both flanges.

TS-7.3 Dock utilities will be supplied and installed as described in the Construction Drawings.
Floating dock manufacturer shall provide a minimum of 12” wide chases below the dock deck,
one on each side of the main access pier for installation of piping and conduits. Stub-up locations,
access panels, and junction boxes will be provided in accordance with the plans to accommodate
all required utility services to, and on, the docks. Contractor will coordinate requirements of dock
utilities with dock manufacturer during design and fabrication process, including access/routing
and dead loads. Utility access panels will allow for easy access at regular intervals along the deck
surface and provide direct access at all indicated valves, expansion joints, flexible piping
connections, etc. as indicated on the plans.

TS-7.4 The electrical, water, fire suppression and sewage pumpout system has been prepared by
Stantec. The Contractor, or Subcontractor(s) is responsible for the constructing the
infrastructure design in conformance the engineering, plans, and specifications provide with this
package.

TS-7.5 Cleats will be made of 15” galvanized steel or non-corroding alloys. Almag "S" cleats are
prohibited. Cleats will be securely bolted to the dock framework with through bolts rather than
lag bolts. The cleats will be placed 15’ on center along the finger piers (2 per side/4 per finger), as
well as along the main dock just inside the knee bracing as shown on the Construction Drawings.
Neoprene isolating membrane will be installed between the cleats and the deck boards to avoid
any reaction between the materials.

TS-7.6 All exposed piling tops will be fitted with conical PVC / HDPE piling caps. Piling caps
will be white in color and sized to within %2” of piling diameter. Piling caps to be held in place
with a commercial grade adhesive.

TS-7.7 The Contractor will provide the Engineer with a Materials Submittal List that includes
specifications and details (cut sheets) on all products to be installed. Engineer will review and
provide recommendations to the Owner for approval of all items prior to purchase and installation.
All materials and workmanship shall be free from defects for a period of ten years.

TS-8. Turbidity Monitorin

TS-8.1 Turbidity monitoring in accordance with state and federal permits is the responsibility of
the Contractor. Turbidity may not exceed 29 NTU’s above the background. The Contractor will
be responsible for testing, reporting, and compliance with the permit conditions for turbidity
monitoring.
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TS-9.0 Permits and Authorizations

TS-9.1 The Contractor will comply will all conditions of the State, the Federal, and all necessary
Local authorizations.

TS-9.2 The permits and authorizations relating to the proposed work include the following. Itis
the responsibility of the Contractor to make sure they have all necessary copies.

FL Department of Environmental Protection
US Army Corps of Engineers

Florida Keys National Marine Sanctuary
Easements if any

City, County Building Permits

[ I B B A B A

T1S-10.0 Confirmation of Work

TS-10.1 The Engineer will conduct a pre-construction, on-site meeting with the Contractor, City
staff, and appropriate agency representatives to discuss the proposed construction, permits,
operating conditions, and day to day monitoring responsibilities. The Engineer will make
occasional site visits at construction milestones to observe progress and confirm compliance with
the permits, plans, and specifications.
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SR-1.0
SR-2.0
SR-3.0

SUBMITTAL REQUIREMENTS

CITY OF KEY WEST
CITY MARINA AT GARRISON BIGHT

Prior to Construction
During Construction
Post Construction

The following is a list of required submittals for the above project. This list represents typical
required submittals for this type of work and is subject to change.

SR-1.0

Prior to Construction

The following shall be submitted a minimum of two weeks prior to the pre-construction meeting.
Onsite work shall not commence until all the following submittals have been approved in writing.
Submittals may be rejected for not complying with plans and specifications. Allow two weeks for
the initial review of each submittal. Allow 10 days for the review of each re-submittal if
necessary.

SR-1.1

SR-1.2

Aluminum Gangway

SR-1.1.1 Shop Drawings showing complete fabrication details, including the hanger for
the utility lines and the connection to the seawall, shall be submitted for approval before
the production of docks begins. All drawings and calculations shall bear the seal of a
Registered Professional Engineer. (three copies)

SR-1.1.2 Complete set of gangway hardware samples (one example each)

SR-1.1.3 Complete set of gangway hardware manufacturer’s data sheets (three copies)
SR-1.1.4 Gangway rollers sample (one example)

SR-1.1.5 Wear (transition) plate material plate sample (one example)

SR-1.1.6 Gangway manufacturer’s data sheet with loading certification (three copies)

Floating Docks

SR-1.2.1 Shop Drawings showing complete fabrication details, including connections
between the dock units, shall be submitted for approval before the production of docks
begins. Bolt diameter, lengths and strength shall be shown. All drawings and calculations,
including loading and floating, shall bear the seal of a Registered Professional Engineer.
(three copies)

SR-1.2.2 Stakeout by a Professional Surveyor of the existing mooring piling (three copies)
SR-1.2.3 Plastic pontoon product sample (one example)

SR-1.2.4 Plastic pontoon manufacturer’s data sheet (three copies) SR-1.2.5 Aluminum
dock structure product sample (one example) SR-1.2.6 Aluminum dock structure
certification (three copies)
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SR-1.2.7 Welding certifications (three copies)

SR-1.2.8 Complete set of floating dock hardware samples (one example each)

SR-1.2.9 Complete set of floating dock hardware manufacturer’s data sheets (three
copies)

SR-1.2.10 Decking and other lumber, SYP, and/or IPE options, samples (one example
each)

SR-1.2.11 Decking and other lumber, SYP and/or IPE options, manufacturer’s/supplier’s
data sheets (three copies)

SR-1.2.12 Decking and other lumber treatments manufacturer’s data sheets (three copies)
SR-1.2.13 Dielectric material manufacturer’s data sheets (three copies)

SR-1.3 Steel Pilings
SR-1.3.1 Shop Drawings showing complete fabrication details shall be submitted for
approval before the production of docks begins. All drawings and calculations shall bear
the seal of a Registered Professional Engineer. (three copies)
SR-1.3.2 Two-Coat Coal Tar Epoxy-Polyamide System manufacturer’s data sheet (three
copies)
SR-1.3.3 Two-Part Linear Polyurethane (LP) Coating with gray pigmentation
manufacturer’s data sheet (three copies)
SR-1.3.4 Pile installation plan with methodology and equipment (three sets) SR-1.3.5 Pile
guide manufacturer’s data sheet (three copes)
SR-1.3.6 Pile guide roller and/or rub block sample (one example)

SR-1.4 Accessories
SR-1.4.1 Bumper strip manufacturer’s data sheet (three copies) SR-1.4.2 Bumper strip
sample (one example)
SR-1.4.3 Cleat manufacturer’s data sheet (three copies) SR-1.4.4 Cleat sample (one
example)
SR-1.4.5 Piling cap manufacturer’s data sheet (three copies) SR-1.4.6 Piling cap sample
(one example)

SR-1.4 Miscellaneous
SR-1.4.1 Written authorization from property owner or manager of a commercial disposal
site accepting the materials to be disposed and a written release holding harmless the
Owner, City, Engineer, and their consultants and employees from responsibility for all
negative actions that result from the disposal of materials at the site. (three copies)
SR-1.4.2 Construction summary and schedule (three copies)
SR-1.4.3 Best management practices summary including turbidity controls (three copies)

R-2. Durin nstruction
The following shall be submitted weekly throughout construction.
SR-2.1 Miscellaneous

SR-2.1.1 Pile driving reports (three copies)
SR-2.1.2 Turbidity monitoring reports as required by permits (three copies)
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R-3. P nstruction
The following shall be submitted within two weeks of the final walk through.

SR-3.1 Miscellaneous
SR-3.1.1 Post-construction record drawings (11”x17”), signed and sealed by a
Professional Surveyor (three copies), and in PDF.
SR-3.1.2 Two sets of all Operations/Maintenance Manuals and Warranty Certificates in a
three ringed binder and two sets on a flash drive (three copies), and in PDF.
SR-3.1.3 List of typical replacement parts, parts numbers, and manufacturer contact
information (three copies), and in PDF.
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October 4, 2018

City of Key West, Karen Olson

c/o Sean Compel, Stantec

901 Ponce de Leon Blvd, Ste 900

Coral Gables, FL 33134

sean.compel@stantec.com

and

c/o Philip Frank, Terramar Environmental Services Inc.
1242 Crane Blvd

Sugarloaf Key, FL 33042

Terramar.env@gmail.com

File No.: 0116528-012 EE, Monroe County
Dear Applicant:

On September 21, 2018, we received your request for verification of exemption to perform the
following activities:

To repair an existing municipally-operated multi-slip docking facility at Garrison Bight
Key West, Florida 33040, Parcel ID: 00072070 000000 in Garrison Bight, Class 111
Waters, Section 31, Township 68 South, Range 25 East, Monroe County.

Your request has been reviewed to determine whether it qualifies for (1) a regulatory exemption,
(2) proprietary authorization (related to state-owned submerged lands), and (3) federal approval
that may be necessary for work in wetlands or waters of the United States.

Your project did not qualify for the federal review portion of this verification request.
Activities, other than the installation of a boat lift, located in Monroe County are not
eligible for federal authorization under the State Programmatic General Permit. As of
October 1, 2017, separate application must be made to the Army Corps of Engineers (Corps).
You must apply separately to the Corps using the appropriate federal application form.
More information about Corps permitting may be found online in the Jacksonville Regulatory
Division Sourcebook. contact information found below). This letter does not relieve you from
the responsibility of obtaining other federal, state, or local authorizations that may be required
for the activity.


http://www.floridadep.gov/
mailto:sean.compel@stantec.com
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1. Regulatory Review — VERIFIED

Based on the information submitted, the Department has verified that the activity as proposed is
exempt under Chapter 62-330.051(5)(d), Florida Administrative Code, and Section
403.813(1)(d) of the Florida Statutes from the need to obtain a regulatory permit under Part IV of
Chapter 373 of the Florida Statutes.

This exemption verification is based on the information you provided the Department and the
statutes and rules in effect when the information was submitted. This verification may not be
valid if site conditions materially change, the project design is modified, or the statutes or rules
governing the exempt activity are amended. In the event you need to re-verify the exempt status
for the activity, a new request and verification fee will be required. Any substantial modifications
to the project design should be submitted to the Department for review, as changes may result in
a permit being required.

2. Proprietary Review - NOT REQUIRED

The activity does not appear to be located on sovereign submerged lands, and does not require
further authorization under Chapter 253 of the Florida Statutes, or Chapters 18-20 or 18-21 of the
Florida Administrative Code.

3. SPGP Review - NOT APPROVED

Your proposed activity as outlined on your application and attached drawings does not qualify
for Federal authorization pursuant to the State Programmatic General Permit and a separate
application is required to the Corps. You must apply separately to the Corps using the federal
application form (ENG 4345). More information about Corps permitting may be found online in
the Jacksonville District Regulatory Division Sourcebook. Please contact the Corps at the Miami
Office at 9900 SW 107th Avenue, Suite 203, Miami, FL 33176-2785, or by telephone at (305)-
526-7181, or electronically at SEAPPLS@usace.army.mil for further information. Failure to
obtain Corps authorization prior to construction could subject you to federal enforcement
action by that agency.

Authority for review an agreement with the USACOE entitled “Coordination Agreement
Between the U. S. Army Corps of Engineers (Jacksonville District) and the Florida Department
of Environmental Protection, or Duly Authorized Designee, State Programmatic General
Permit”, Section 10 of the Rivers and Harbor Act of 1899, and Section 404 of the Clean Water
Act.

Additional Information

Please retain this letter. The activities may be inspected by authorized state personnel in the
future to ensure compliance with appropriate statutes and administrative codes. If the activities
are not in compliance, you may be subject to penalties under Chapter 373, F.S., and Chapter 18-
14, F.A.C.
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NOTICE OF RIGHTS

This action is final and effective on the date filed with the Clerk of the Department unless a petition
for an administrative hearing is timely filed under Sections 120.569 and 120.57, F.S., before the
deadline for filing a petition. On the filing of a timely and sufficient petition, this action will not be
final and effective until further order of the Department. Because the administrative hearing process is
designed to formulate final agency action, the filing of a petition means that the Department's final
action may be different from the position taken by it in this notice.

Petition for Administrative Hearing

A person whose substantial interests are affected by the Department’s action may petition for an
administrative proceeding (hearing) under Sections 120.569 and 120.57, F.S. Pursuant to Rule
28-106.201, F.A.C., a petition for an administrative hearing must contain the following
information:

(a) The name and address of each agency affected and each agency’s file or identification
number, if known;

(b) The name, address, any email address, any facsimile number, and telephone number of the
petitioner; the name, address, and telephone number of the petitioner’s representative, if any,
which shall be the address for service purposes during the course of the proceeding; and an
explanation of how the petitioner’s substantial interests are or will be affected by the agency
determination;

(c) A statement of when and how the petitioner received notice of the agency decision;

(d) A statement of all disputed issues of material fact. If there are none, the petition must so
indicate;

(e) A concise statement of the ultimate facts alleged, including the specific facts that the
petitioner contends warrant reversal or modification of the agency’s proposed action;

(F) A statement of the specific rules or statutes that the petitioner contends require reversal or
modification of the agency’s proposed action, including an explanation of how the alleged
facts relate to the specific rules or statutes; and

(g) A statement of the relief sought by the petitioner, stating precisely the action that the
petitioner wishes the agency to take with respect to the agency’s proposed action.

The petition must be filed (received by the Clerk) in the Office of General Counsel of the
Department at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32399-
3000 or by email to Agency_clerk@dep.state.fl.us. Also, a copy of the petition shall be mailed to
the applicant at the address indicated above at the time of filing.

Time Period for Filing a Petition

In accordance with Rule 62-110.106(3), F.A.C., petitions for an administrative hearing by the
applicant must be filed within 21 days of receipt of this written notice. Petitions filed by any
persons other than the applicant, and other than those entitled to written notice under Section
120.60(3), F.S. must be filed within 21 days of publication of the notice or within 21 days of
receipt of the written notice, whichever occurs first. Under Section 120.60(3), F.S., however,
any person who has asked the Department for notice of agency action may file a petition within
21 days of receipt of such notice, regardless of the date of publication. The failure to file a
petition within the appropriate time period shall constitute a waiver of that person's right to
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request an administrative determination (hearing) under Sections 120.569 and 120.57, F.S., or to
intervene in this proceeding and participate as a party to it. Any subsequent intervention (in a
proceeding initiated by another party) will be only at the discretion of the presiding officer upon
the filing of a motion in compliance with Rule 28-106.205, F.A.C.

Extension of Time

Under Rule 62-110.106(4), F.A.C., a person whose substantial interests are affected by the
Department’s action may also request an extension of time to file a petition for an administrative
hearing. The Department may, for good cause shown, grant the request for an extension of time.
Requests for extension of time must be filed with the Office of General Counsel of the
Department at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32399-
3000, before the applicable deadline for filing a petition for an administrative hearing. A timely
request for extension of time shall toll the running of the time period for filing a petition until the
request is acted upon.

Mediation
Mediation is not available in this proceeding.

FLAWAC Review

The applicant, or any party within the meaning of Section 373.114(1)(a) or 373.4275, F.S., may
also seek appellate review of this order before the Land and Water Adjudicatory Commission
under Section 373.114(1) or 373.4275, F.S. Requests for review before the Land and Water
Adjudicatory Commission must be filed with the Secretary of the Commission and served on the
Department within 20 days from the date when the order is filed with the Clerk of the
Department.

Judicial Review

Any party to this action has the right to seek judicial review pursuant to Section 120.68, F.S., by
filing a Notice of Appeal pursuant to Rules 9.110 and 9.190, Florida Rules of Appellate
Procedure, with the Clerk of the Department in the Office of General Counsel, 3900
Commonwealth Boulevard, M.S. 35, Tallahassee, Florida 32399-3000; and by filing a copy of
the Notice of Appeal accompanied by the applicable filing fees with the appropriate District
Court of Appeal. The Notice of Appeal must be filed within 30 days from the date this action is
filed with the Clerk of the Department.
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Thank you for applying to the Submerged Lands and Environmental Resource Permit Program.
If you have any questions regarding this matter, please contact us by telephone at (239) 344-5600
or by e-mail at SouthDistrict@floridadep.gov. When referring to this project, please reference
the file number listed above.

Executed in Orlando, Florida.

STATE OF FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION

Megan Mills

Permitting Program Administrator
South District

CERTIFICATE OF SERVICE

The undersigned duly designated deputy clerk hereby certifies that this document, including all
copies, were sent to the addressee and to the following listed persons:

U.S. Army Corps of Engineers, Miami Office, SEAppls@usace.army.mil

FILING AND ACKNOWLEDGMENT

FILED, on this date, pursuant to Section 120.52(7), F.S., with the designated Department clerk,
receipt of which is hereby acknowledged.

% 7 /W October 4, 2018

Clerk Date

Enclosures:
5 Project drawings
62-330.051(5)(d), F.A.C./403.813(1)(d), F.S.
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62-330.051 Exempt Activities.
The activities meeting the limitations and restrictions below are exempt from permitting. However, if located in, on, or over state-
owned submerged lands, they are subject to a separate authorization under Chapters 253 and 258, F.S., and Chapters 18-18, 18-20,
and 18-21, F.A.C., as applicable.

(5) Dock, Pier, Boat Ramp and Other Boating-related Work —

(d) Replacement or repair of existing docks and piers, including mooring piles, in accordance with Section 403.813(1)(d), F.S.,
provided the existing structure is still functional or has been rendered non-functional within the last year by a discrete event, such as
a storm, flood, accident, or fire.

Rulemaking Authority 373.026(7), 373.043, 373.4131, 373.4145, 403.805(1) FS. Law Implemented 373.406, 373.4131, 373.4145, 373.415,
403.813(1) FS. History—New 10-1-13.

Title XXIX Chapter 403
PUBLIC HEALTH ENVIRONMENTAL CONTROL

403.813 Permits issued at district centers; exceptions.—

(1) A permit is not required under this chapter, chapter 373, chapter 61-691, Laws of Florida, or chapter 25214
or chapter 25270, 1949, Laws of Florida, for activities associated with the following types of projects; however,
except as otherwise provided in this subsection, this subsection does not relieve an applicant from any
requirement to obtain permission to use or occupy lands owned by the Board of Trustees of the Internal
Improvement Trust Fund or a water management district in its governmental or proprietary capacity or from
complying with applicable local pollution control programs authorized under this chapter or other requirements

of county and municipal governments:

(d) The replacement or repair of existing docks and piers, except that fill material may
not be used and the replacement or repaired dock or pier must be in the same location and of
the same configuration and dimensions as the dock or pier being replaced or repaired. This
does not preclude the use of different construction materials or minor deviations to allow
upgrades to current structural and design standards.



DEPARTMENT OF THE ARMY
JACKSONVILLE DISTRICT CORPS OF ENGINEERS
9900 SW 107™ AVENUE, SUITE 203
MIAMI, FL 33176

R TIoN OF March 19, 2019

Regulatory Division

South Permits Branch
Miami Permits Section
SAJ-1999-05418 (NW-JMH)

City of Key West Port and Marine Services
c/o Karen Olson, Deputy Director

1300 White Street

Key West, FL 33040

Dear Ms. Olson:

The U.S. Army Corps of Engineers (Corps) assigned your application for a
Department of the Army permit, which the Corps received on October 25, 2018, the file
number SAJ-1999-05418. A review of the information and drawings provided indicates
that the proposed work is to remove and replace the 8 foot wide by 390.7 foot long
(3,094.6 square foot) floating dock with 24 associated pilings and an aluminum
gangway, to install twenty-four 4.7 foot wide by 30 foot long (141 square foot each)
floating finger piers, to remove and replace a total of 22 mooring pilings, to repair the
existing 75 foot long by 28 foot wide (2,100 square foot) boat ramp via the placement of
132 square feet (7.4 cubic yards) of fill, and to install temporary floating turbidity barriers
around all work areas that are in/fover U.S. navigable waters. The project would affect
waters of the United States associated with the Gulf of Mexico. The project is located at
1801 North Roosevelt Boulevard; legally described as 33 67 25 KW319 Garrison Bight
G30-330-332, in Section 32, Township 67 South, Range 25 East, Key West, Monroe
County, Florida. RE# 00072070-000000

Your project, as depicted on the enclosed drawings, is authorized by Nationwide
Permit (NWP) Number 3. In addition, project specific conditions have been enclosed.
This verification is valid until March 18, 2022. Furthermore, if you commence or are
under contract to commence this activity before the date that the relevant nationwide
permit is modified or revoked, you will have 12 months from the date of the modification
or revocation of the NWP to complete the activity under the present terms and
conditions of this nationwide permit. Please access the U.S. Army Corps of Engineers'
(Corps) Jacksonville District's Regulatory Internet page to access Internet links to view
the Final Nationwide Permits, Federal Register Vol. 82, dated January 6, 2017,
specifically pages 1983 to 2008, and the table of Regional Conditions. The Internet
page address is:

http://www.saj.usace.army.mil/Missions/Regulatory.aspx



Please be aware this Internet address is case sensitive and should be entered as it
appears above. Once there you will need to click on “Source Book”; and, then click on
“Nationwide Permits.” These files contain the description of the Nationwide Permit
authorization, the Nationwide Permit general conditions, and the regional conditions,
which apply specifically to this verification for NWP 3. Enclosed is a list of the six
General Conditions, which apply to all Department of the Army authorizations. You
must comply with all of the special and general conditions and any project specific
condition of this authorization or you may be subject to enforcement action. In the event
you have not completed construction of your project within the specified time limit, a
separate application or re-verification may be required.

The following special conditions are included with this verification:

1. Reporting Address: The Permittee shall submit all reports, notifications,
documentation and correspondence required by the general and special conditions of
this permit to the following address:

a. For standard mail: U.S. Army Corps of Engineers, Regulatory Division, Special
Projects and Enforcement Branch, 9900 Southwest 107th Avenue, Suite 203,
Miami, Florida 33176.

b. For electronic mail SAJ-RD-Enforcement@usace.army.mil (not to exceed 10
MB).

The Permittee shall reference this permit number, SAJ-1999-05418 (NW-JMH), on all
submittals.

2. Self-Certification: Within 60 days of completion of the work authorized by this
permit, the Permittee shall complete the attached “Self-Certification Statement of
Compliance” form (Attached) and submit it to the Corps. In the event that the completed
work deviates in any manner from the authorized work, the Permittee shall describe the
deviations between the work authorized by this permit and the work as constructed on
the “Self-Certification Statement of Compliance” form. The description of any deviations
on the “Self-Certification Statement of Compliance” form does not constitute approval of
any deviations by the Corps.

3. Assurance of Navigation and Maintenance: The Permittee understands and
agrees that, if future operations by the United States require the removal, relocation, or
other alteration, of the structures or work herein authorized, or if in the opinion of the
Secretary of the Army or his authorized representative, said structure or work shall
cause unreasonable obstruction to the free navigation of the navigable waters, the
Permittee will be required, upon due notice from the Corps of Engineers, to remove,
relocate, or alter the structural work or obstructions caused thereby, without expense to
the United States. No claim shall be made against the United States on account of any
such removal or alteration.



4. Sea Turtle and Smalltooth Sawfish Conditions: The Permittee shall comply with
National Marine Fisheries Service's “Sea Turtle and Smalltooth Sawfish Construction
Conditions” dated March 23, 2006 (Attached).

5. Manatee Conditions: The Permittee shall comply with the “Standard Manatee
Conditions for In-Water Work — 2011” (Attached).

6. Turbidity Barriers: Prior to the initiation of any of the work authorized by this permit,
the Permittee shall install floating turbidity barriers with weighted skirts that extend to
within 1 foot of the bottom around all work areas that are in, or adjacent to, surface
waters. The turbidity barriers shall remain in place and be maintained until the
authorized work has been completed and all suspended and erodible materials have
been stabilized. Turbidity barriers shall be removed upon stabilization of the work area.

7. Posting of Permit: The Permittee shall ensure that all contractors, sub-contractors,
and entities associated with the implementation of the project review, understand, and
comply with the approved plans and special conditions made part of this permit. The
Permittee shall inform all parties associated with the activity of the construction area
boundaries, and the location of adjacent wetland shoreline to be avoided. Complete
copies of the permit and approved plans shall be available at the construction site at all
times. Failure to comply with the approved plans and permit special conditions may
subject the Permittee to enforcement action.

8. Agency Changes/Approvals: Should any other agency require and/or approve
changes to the work authorized or obligated by this permit, the Permittee is advised a
re-verification to this permit instrument is required prior to initiation of those changes. It
is the Permittee’s responsibility to request a re-verification of this permit from the Miami
Permits Section. The Corps reserves the right to fully evaluate, amend, and approve or
deny the request for re-verification of this permit.

9. Historic Properties:
a. No structure or work shall adversely affect impact or disturb properties listed in
the National Register of Historic Places (NRHP) or those eligible for inclusion in
the NRHP.

b. If during the ground disturbing activities and construction work within the permit
area, there are archaeological/cultural materials encountered which were not the
subject of a previous cultural resources assessment survey (and which shall
include, but not be limited to: pottery, modified shell, flora, fauna, human
remains, ceramics, stone tools or metal implements, dugout canoes, evidence of
structures or any other physical remains that could be associated with Native
American cultures or early colonial or American settlement), the Permittee shall
immediately stop all work and ground-disturbing activities within a 100-meter
diameter of the discovery and notify the Corps within the same business day (8



hours). The Corps shall then notify the Florida State Historic Preservation Officer
(SHPO) and the appropriate Tribal Historic Preservation Officer(s) (THPO(s)) to
assess the significance of the discovery and devise appropriate actions.

. Additional cultural resources assessments may be required of the permit area in
the case of unanticipated discoveries as referenced in accordance with the
above Special Condition ; and if deemed necessary by the SHPO, THPO(s), or
Corps, in accordance with 36 CFR 800 or 33 CFR 325, Appendix C (5). Based,
on the circumstances of the discovery, equity to all parties, and considerations of
the public interest, the Corps may modify, suspend or revoke the permit in
accordance with 33 CFR Part 325.7. Such activity shall not resume on non-
federal lands without written authorization from the SHPO for finds under his or
her jurisdiction, and from the Corps.

. In the unlikely event that unmarked human remains are identified on non-federal
lands, they will be treated in accordance with Section 872.05 Florida Statutes. All
work and ground disturbing activities within a 100-meter diameter of the
unmarked human remains shall immediately cease and the Permittee shall
immediately notify the medical examiner, Corps, and State Archeologist within
the same business day (8-hours). The Corps shall then notify the appropriate
SHPO and THPO(s). Based, on the circumstances of the discovery, equity to all
parties, and considerations of the public interest, the Corps may modify, suspend
or revoke the permit in accordance with 33 CFR Part 325.7. Such activity shall
not resume without written authorization from the State Archeologist and from the
Corps.

10. Project Drawings: The project must be completed in accordance with the enclosed
construction drawings (pages 1-9), date-stamped by the U.S. Army Corps of Engineers

(Corps) on January 31, 2019, and the general and special conditions which are
incorporated in, and made a part of, the permit.

11. Avoided Wetland Area: The Permittee shall avoid the remaining 4,746 square feet
of onsite wetland shoreline, as detailed on the drawings date-stamped by the Corps on
January 31, 2019 (Sheet 3 of 9). These natural wetland areas were avoided as part of

the permit application review process and therefore will not be disturbed by any

dredging, filling, mechanized land clearing, agricultural activities, or other construction

work whatsoever. The Corps reserves the right to deny review of any requests for
future impacts to these natural wetland areas.

12. Project Design Criteria (PDCs) for In-Water Activities: The Permittee shall
comply with National Marine Fisheries Service’s “PDCs for In-Water Activities” dated
November 20, 2017 (Attached).

13. Daylight Hours: All activities must be completed during daylight hours.



14. Construction Location: Project construction shall take place from uplands or from
floating equipment (e.g., barge); prop or wheel-washing is prohibited.

15. Educational Signs (Docking Facility): signs must be posted in a visible
location(s), alerting users of listed species in the area susceptible to vessel strikes and
hook-and-line captures. The most current version of the signs that must be downloaded
and sign installation guidance are available at:

(http://sero.nmfs.noaa.gov/protected resources/section_7/protected species education
al_signs/index.html). The signs required to be posted by area are stated below:

e All projects in Florida shall use the Save Sea Turtle, Sawfish, and Dolphin sign.
These signs shall include contact information to the sea turtle and marine
mammal stranding networks and smalltooth sawfish encounter database.

16. Educational Signs (Boat Ramp): All commercial or public boat ramps must have
signs posted in a visible location(s), alerting boaters of listed species in the area
susceptible to vessel strikes or hook-and-line captures. These signs shall include
contact information for the sea turtle and marine mammal stranding networks and
smalltooth sawfish encounter database. Please visit our website
(http://sero.nmfs.noaa.gov/protected resources/section _7/protected species education
al_signs/index.html) to determine which signs are required for your area, for sign
installation guidance, and to download the most current version of the signs.

17. Monofilament Recycling Bins (Docking Facility): monofilament recycling bins
must be provided at the docking facility to reduce the risk of turtle or sawfish
entanglement in, or ingestion of, marine debris. Monofilament recycling bins must:
a. Be constructed and labeled according to the instructions provided at
http://mrrp.myfwc.com.
b. Be maintained in working order and emptied frequently (according to
http://mrrp.myfwc.com standards) so that they do not overflow.

18. Monofilament Recycling Bins (Boat Ramp): All commercial and public boat
ramps also must install and maintain for the life of the facility monofilament recycling
bins to reduce the risk of turtle or sawfish entanglement in or ingestion of marine debris.
Monofilament recycling bins must:

a. Be constructed and labeled according to the instructions provided at
http://mrrp.myfwc.com or any equivalent guidance for the U.S. Caribbean.

b. Be maintained for the life of the facility in working order and emptied frequently
so that they do not overflow.

19. Restrictions on Dredged Material and Disposal: Excavation is limited to the area
necessary for site preparation. All excavated material shall be removed to an area that
is not waters of the United States, as that term is defined and interpreted under the
CWA, including wetlands.


http://sero.nmfs.noaa.gov/protected_resources/section_7/protected_species_educational_signs/index.html
http://sero.nmfs.noaa.gov/protected_resources/section_7/protected_species_educational_signs/index.html
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http://sero.nmfs.noaa.gov/protected_resources/section_7/protected_species_educational
http://mrrp.myfwc.com/
http://mrrp.myfwc.com/
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This letter of authorization does not give absolute Federal authority to perform the
work as specified on your application. The proposed work may be subject to local
building restrictions mandated by the National Flood Insurance Program. You should
contact your local office that issues building permits to determine if your site is located
in a flood-prone area, and if you must comply with the local building requirements
mandated by the National Flood Insurance Program.

If you are unable to access the internet or require a hardcopy of any of the conditions,
limitations, or expiration date for the above referenced NWP, please contact me by
telephone at 305-779-6052.

Thank you for your cooperation with our permit program. The Corps Jacksonville
District Regulatory Division is committed to improving service to our customers. We
strive to perform our duty in a friendly and timely manner while working to preserve our
environment. We invite you to complete our automated Customer Service Survey at
http://corpsmapu.usace.army.mil/cm_apex/f?p=regulatory_survey. Please be aware
this Internet address is case sensitive; and, you will need to enter it exactly as it
appears above. Your input is appreciated — favorable or otherwise.

Sincerely,

Jessica Hogan
Project Manager

Enclosures

General Conditions

Self-Certification Statement of Compliance

Permit Transfer Request

Site plans dated by the Corps January 31, 2019

FWS Standard Manatee Conditions for In-Water Work (2011)

NMFS Sea Turtle and Smalltooth Sawfish Construction Conditions (2006)
NMFES JaxBO Project Design Criteria (PDCs) for In-Water Activities

Copyl/ies Furnished:

Terramar Environmental Services, Inc.
bcc:

CESAJ-RD-PE



GENERAL CONDITIONS
33 CFR PART 320-330

1. The time limit for completing the work authorized ends on March 18, 2022.

2. You must maintain the activity authorized by this permit in good condition and in
conformance with the terms and conditions of this permit. You are not relieved of this
requirement if you abandon the permitted activity, although you may make a good faith
transfer to a third party in compliance with General Condition 4 below. Should you wish
to cease to maintain the authorized activity or should you desire to abandon it without a
good faith transfer, you must obtain a modification of this permit from this office, which
may require restoration of the area.

3. If you discover any previously unknown historic or archeological remains while
accomplishing the activity authorized by this permit, you must immediately notify this
office of what you have found. We will initiate the Federal and state coordination
required to determine if the remains warrant a recovery effort of if the site is eligible for
listing in the National Register of Historic Places.

4. If you sell the property associated with this permit you must obtain the signature of
the new owner in the space provided and forward a copy of the permit to this office to
validate the transfer of this authorization.

5. If a conditioned water quality certification has been issued for your project, you must
comply with the conditions specified in the certification as special conditions to this
permit. For your convenience, a copy of the certification is attached if it contains such
conditions.

6. You must allow a representative from this office to inspect the authorized activity at
any time deemed necessary to ensure that it is being or has been accomplished in
accordance with the terms and conditions of your permit.



SELF-CERTIFICATION STATEMENT OF COMPLIANCE

Permit Number: NWP-3
Application Number: SAJ-1999-05418

Permittee’s Name & Address (please print or type):

Telephone Number:

Location of the Work:

Date Work Started: Date Work Completed:

PROPERTY IS INACCESSIBLE WITHOUT PRIOR NOTIFICATION: YES NO

TO SCHEDULE AN INSPECTION PLEASE CONTACT

AT

Description of the Work (e.g. bank stabilization, residential or commercial filling, docks,
dredging,
etc.):

Acreage or Square Feet of Impacts to Waters of the United States:

Describe Mitigation completed (if applicable):

Describe any Deviations from Permit (attach drawing(s) depicting the deviations):

kkkkkkkkkkkkkkkkkkkk

| certify that all work, and mitigation (if applicable) was done in accordance with the limitations
and conditions as described in the permit. Any deviations as described above are depicted on
the attached drawing(s).

Signature of Permittee

Date



DEPARTMENT OF THE ARMY PERMIT TRANSFER REQUEST

PERMIT NUMBER: SAJ-1999-05418 (NW-JMH)

When the structures or work authorized by this permit are still in existence at the time
the property is transferred, the terms and conditions of this permit will continue to be
binding on the new owner(s) of the property. Although the construction period for works
authorized by Department of the Army permits is finite, the permit itself, with its
limitations, does not expire.

To validate the transfer of this permit and the associated responsibilities associated
with compliance with its terms and conditions, have the transferee sign and date below
and mail to the U.S. Army Corps of Engineers, Enforcement Section, Post Office Box
4970, Jacksonville, FL 32232-0019 or electronic mail at saj-rd-
enforcement@usace.army.mil.

(TRANSFEREE-SIGNATURE) (SUBDIVISION)
(DATE) (LOT) (BLOCK)
(STREET ADDRESS)

(NAME-PRINTED)

(MAILING ADDRESS)

(CITY, STATE, ZIP CODE)
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CITY OF KEY WEST

KINGFISH PIER REPLACEMENT HURRICANE IRMA DAMAGE

CITY MARINA AT GARRISON BIGHT

INDEX OF SHEETS
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cot COVER
co2 OVERALL AERIAL PLAN
co3 EXISTING SITE PLAN
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cos UTILITY PLAN

Directions to Site: Take US 1 south to Key West, take
North Roosevelt Blvd to Palm Avenue, turn right on
palm and project is to your immediate right at City
Marina ot Garrison Bight. Kingfish Pier is the most
southern pier and is identified by a sign.

SUBMITTAL | APPROVAL PERMIT
DATE DATE

AGENCY NUMBER

MONROE COUNTY, FLORIDA
PROJECT NO. HU1701G09
STANTEC PROJECT NO. 215614705

SECTION: 31
TOWNSHIP: 68 S
RANGE: 25 E

LATITUDE: (DMS)24 33’ 36.48" N , (DD)24.560108°

LONGITUDE: (DMS)81° 46" 59.95" W , (DD)-81.783372

PARCEL ID:  00072070-000000

PROJECT SITE

&

Scale: 1°=1000"

@ Stantec

901 Ponce de Leon Blvd. Suite 900
Coral Gables, Florida, 33134

Tel. 305-445-2900

Fox. 305-445-3344
www.stantec.com

®

MAYOR & COUNCIL:

Craig Cates, Mayor
Jimmy Weekley, Commissioner
Samuel Kaufman, Commissioner
Billy Wardlow, Commissioner
Gregory Davila, Commissioner
Mary Lou Hoover, Commissioner
Clayton Lopez, Commissioner

City Manager: James K. Scholl

Revised November 26 2018

AUGUST, 2018
PERMIT SET

APPROVED BY

CARLOS M. HERDOCIA
REGISTERED ENGINEER NO. 47660
STATE OF FLORIDA
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CONSTRUCTION NOTE:

Location of existing facilities as shown on construction drawingsS 4
are from available records. The Engineer assumes no responsibility
for the accuracy of the facilities shown or for any facility not
shown. Verify the elevation, type of pipes and location of existing
facilities prior to construction. If an existing facllity Is found to
conflict with the proposed construction upon excavation the
contractor shall immediately notify the engineer of record so

that appropriate measures can be taken to resolve the problem.
Contractor to notify Owner and Sunshine State One Call

of Florida, Inc. @ 811 at Least Forty Eight (48) Hours

Prior to Excavating. Evidence of such notice shall be furnished to
Stantec prior to excavating.

. il
| Shoreline Mangrove Area
. Avoided Wetland Area
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INFORMATION SYSTEM WEBSITE (LABINS.ORG)
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STANDARD MANATEE CONDITIONS FOR IN-WATER WORK
2011

The permittee shall comply with the following conditions intended to protect manatees from direct project
effects:

a. All personnel associated with the project shall be instructed about the presence of manatees and
manatee speed zones, and the need to avoid collisions with and injury to manatees. The
permittee shall advise all construction personnel that there are civil and criminal penalties for
harming, harassing, or killing manatees which are protected under the Marine Mammal Protection
Act, the Endangered Species Act, and the Florida Manatee Sanctuary Act.

b. All vessels associated with the construction project shall operate at "ldle Speed/No Wake” at all
times while in the immediate area and while in water where the draft of the vessel provides less
than a four-foot clearance from the bottom. All vessels will follow routes of deep water whenever
possible.

C. Siltation or turbidity barriers shall be made of material in which manatees cannot become
entangled, shall be properly secured, and shall be regularly monitored to avoid manatee
entanglement or entrapment. Barriers must not impede manatee movement.

d. All on-site project personnel are responsible for observing water-related activities for the presence
of manatee(s). All in-water operations, including vessels, must be shutdown if a manatee(s)
comes within 50 feet of the operation. Activities will not resume until the manatee(s) has moved
beyond the 50-foot radius of the project operation, or until 30 minutes elapses if the manatee(s)
has not reappeared within 50 feet of the operation. Animals must not be herded away or harassed
into leaving.

e. Any collision with or injury to a manatee shall be reported immediately to the Florida Fish and
Wildlife Conservation Commission (FWC) Hotline at 1-888-404-3922. Collision and/or injury
should also be reported to the U.S. Fish and Wildlife Service in Jacksonville (1-904-731-3336) for
north Florida or Vero Beach (1-772-562-3909) for south Florida, and to FWC at
ImperiledSpecies@myFWC.com

f. Temporary signs concerning manatees shall be posted prior to and during all in-water project
activities. All signs are to be removed by the permittee upon completion of the project. Temporary
signs that have already been approved for this use by the FWC must be used. One sign which
reads Caution: Boaters must be posted. A second sign measuring at least 8 ¥2” by 11" explaining
the requirements for “Idle Speed/No Wake” and the shut down of in-water operations must be
posted in a location prominently visible to all personnel engaged in water-related activities. These
signs can be viewed at MyFWC.com/manatee. Questions concerning these signs can be sent to
the email address listed above.


mailto:ImperiledSpecies@myFWC.com�




UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE

Southeast Regional Office

263 13th Avenue South

St. Petersburg, FL 33701

SEA TURTLE AND SMALLTOOTH SAWFISH CONSTRUCTION CONDITIONS

The permittee shall comply with the following protected species construction conditions:

a.

The permittee shall instruct all personnel associated with the project of the potential presence of
these species and the need to avoid collisions with sea turtles and smalltooth sawfish. All
construction personnel are responsible for observing water-related activities for the presence of
these species.

The permittee shall advise all construction personnel that there are civil and criminal penalties for
harming, harassing, or Killing sea turtles or smalltooth sawfish, which are protected under the
Endangered Species Act of 1973.

Siltation barriers shall be made of material in which a sea turtle or smalltooth sawfish cannot
become entangled, be properly secured, and be regularly monitored to avoid protected species
entrapment. Barriers may not block sea turtle or smalltooth sawfish entry to or exit from
designated critical habitat without prior agreement from the National Marine Fisheries Service’s
Protected Resources Division, St. Petersburg, Florida.

All vessels associated with the construction project shall operate at “no wake/idle” speeds at all
times while in the construction area and while in water depths where the draft of the vessel
provides less than a four-foot clearance from the bottom. All vessels will preferentially follow
deep-water routes (e.g., marked channels) whenever possible.

If a sea turtle or smalltooth sawfish is seen within 100 yards of the active daily
construction/dredging operation or vessel movement, all appropriate precautions shall be
implemented to ensure its protection. These precautions shall include cessation of operation of
any moving equipment closer than 50 feet of a sea turtle or smalltooth sawfish. Operation of any
mechanical construction equipment shall cease immediately if a sea turtle or smalltooth sawfish is
seen within a 50-ft radius of the equipment. Activities may not resume until the protected species
has departed the project area of its own volition.

Any collision with and/or injury to a sea turtle or smalltooth sawfish shall be reported
immediately to the National Marine Fisheries Service’s Protected Resources Division (727-824-
5312) and the local authorized sea turtle stranding/rescue organization.

Any special construction conditions, required of your specific project, outside these general
conditions, if applicable, will be addressed in the primary consultation.

Revised: March 23, 2006
O:\forms\Sea Turtle and Smalltooth Sawfish Construction Conditions.doc




1)

2)

3)

U.S. Army Corps of Engineers Jacksonville District's Programmatic Biological
Opinion (JaxBO) Project Design Criteria (PDCs) for In-Water Activities

November 20, 2017

(AP.7.) Education and Observation: The permittee must ensure that all personnel
associated with the project are instructed about the potential presence of species
protected under the ESA and the Marine Mammal Protection Act (MMPA). All on-site
project personnel are responsible for observing water-related activities for the
presence of protected species. All personnel shall be advised that there are civil and
criminal penalties for harming, harassing, or killing ESA-listed species or marine
mammals. To determine which species may be found in the project area, please
review the relevant Protected Species List at:

http://sero.nmfs.noaa.gov/protected resources/section_7/threatened endangered/in
dex.html

(AP.8.) Reporting of interactions with protected species:

a) Any collision(s) with and/or injury to any sea turtle, sawfish, whale, or sturgeon
occurring during the construction of a project, shall be reported immediately to
NMFS’s Protected Resources Division (PRD) at (1-727-824-5312) or by email to
takereport.nmfsser@noaa.gov and SAJ-RD-Enforcement@usace.army.mil.

b) Smalltooth sawfish: Report sightings to 1-844-SAWFISH or email
Sawfish@MyFWC.com

c) Sturgeon: Report dead sturgeon to 1-844-STURG 911 (1-844-788-7491) or email
nmfs.ser.sturgeonnetwork@noaa.gov

d) Sea turtles and marine mammals: Report stranded, injured, or dead animals to 1-
877-WHALE HELP (1-877-942-5343).

e) North Atlantic right whale: Report injured, dead, or entangled right whales to the
USCG via VHF Channel 16.

(AP.9.) Vessel Traffic and Construction Equipment: All vessel operators must
watch for and avoid collision with species protected under the ESA and MMPA.
Vessel operators must avoid potential interactions with protected species and
operate in accordance with the following protective measures:

a) Construction Equipment:

i) All vessels associated with the construction project shall operate at “Idle
Speed/No Wake” at all times while operating in water depths where the draft
of the vessel provides less than a 4-foot (ft) clearance from the bottom, and in
all depths after a protected species has been observed in and has departed
the area.

i) All vessels will follow marked channels and/or routes using the maximum
water depth whenever possible.

iii) Operation of any mechanical construction equipment, including vessels, shall
cease immediately if a listed species is observed within a 50-ft radius of


http://sero.nmfs.noaa.gov/protected_resources/section_7/threatened_endangered/index.html
http://sero.nmfs.noaa.gov/protected_resources/section_7/threatened_endangered/index.html

b)

construction equipment and shall not resume until the species has departed
the area of its own volition.

iv) If the detection of species is not possible during certain weather conditions
(e.g., fog, rain, wind), then in-water operations will cease until weather
conditions improve and detection is again feasible.

All Vessels:

i) Sea turtles: Maintain a minimum distance of 150 ft.

i) North Atlantic right whale: Maintain a minimum 1,500-ft distance (500 yards).

iii) Vessels 65 ft in length or longer must comply with the Right Whale Ship Strike
Reduction Rule (50 CFR 224.105) which includes reducing speeds to 10
knots or less in Seasonal Management Areas
(http://www.fisheries.noaa.qgov/pr/shipstrike/).

iv) Mariners shall check various communication media for general information
regarding avoiding ship strikes and specific information regarding right whale
sightings in the area. These include NOAA weather radio, USCG NAVTEX
broadcasts, and Notices to Mariners.

v) Marine mammals (i.e., dolphins, whales [other than North Atlantic right
whales], and porpoises): Maintain a minimum distance of 300 ft.

vi) When these animals are sighted while the vessel is underway (e.g., bow-
riding), attempt to remain parallel to the animal’s course. Avoid excessive
speed or abrupt changes in direction until they have left the area.

vii) Reduce speed to 10 knots or less when mother/calf pairs or groups of marine
mammals are observed, when safety permits.

4) (AP.10.) Turbidity Control Measures during Construction: Turbidity must be
monitored and controlled. Prior to initiating any of the work covered under this
Opinion, the Permittee shall install turbidity curtains as described below. In some
instances, the use of turbidity curtains may be waived by the USACE project
manager if the project is deemed too minimal to generate turbidity (e.g., certain
ATON installation, scientific survey device placement, marine debris removal) or if
the current is too strong for the curtains to stay in place. Turbidity curtains
specifications:

a)

b)

c)
d)

e)

Install floating turbidity barriers with weighted skirts that extend to within 1 ft of
the bottom around all work areas that are in, or adjacent to, surface waters.
Use these turbidity barriers throughout construction to control erosion and
siltation and ensure that turbidity levels within the project area do not exceed
background conditions.

Position turbidity barriers in a way that does not block species’ entry to or exit
from designated critical habitat.

Monitor and maintain turbidity barriers in place until the authorized work has
been completed and the water quality in the project area has returned to
background conditions.

In the range of ESA-listed corals (St. Lucie Inlet, Martin County south to the Dry
Tortugas and the U.S. Caribbean) and Johnson’s seagrass (Turkey Creek/Palm


http://www.fisheries.noaa.gov/pr/shipstrike/

Bay south to central Biscayne Bay in the lagoon systems on the east coast of
Florida):

i) Projects that include upland earth moving (e.g., grading to install a building or
parking lot associated with a dock and seawall project), must install sediment
control barriers to prevent any upland sediments from reaching estuarine or
marine waters.

i) The turbidity curtain requirement cannot be waived for any project that moves
or removes sediment (e.g., dredging, auger to create a pile, trenching to
install a cableline). If turbidity curtains are not feasible in an area based on
site conditions such as water current, high wave action, or stormy conditions,
the project must undergo individual Section 7 consultation and is not covered
under this Programmatic Opinion.

5) (AP.11.) Entanglement: All turbidity curtains and other in-water equipment must be
properly secured with materials that reduce the risk of entanglement of marine
species (described below). Turbidity curtains likewise must be made of materials
that reduce the risk of entanglement of marine species.

a) In-water lines (rope, chain, and cable, including the lines to secure turbidity
curtains) must be stiff, taut, and non-looping. Examples of such lines are heavy
metal chains or heavy cables that do not readily loop and tangle. Flexible in-
water lines, such as nylon rope or any lines that could loop or tangle, must be
enclosed in a plastic or rubber sleeve/tube to add rigidity and prevent the line
from looping and tangling. In all instances, no excess line is allowed in the water.

b) Turbidity curtains and other in-water equipment must be placed in a manner that
does not entrap species within the construction area or block access for them to
navigate around the construction area.
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