MEMORANDUM OF OPPOSITION TO APPROVAL OF
MAJOR DEVELOPMENT PLAN FOR MALLORY SQUARE
PROPOSED BY TROPICAL SOUP, LLC

Dear Mayor Johnston and City Commissioners,

On behalf of Tannex Development LC and Pier B Development Corp. please allow this
memorandum to stand as their written opposition to Tropical Soup, LLC (“Applicant”) proposed
major development plan for Mallory Square (RE #00072082-001100, #00072082-001400 and
0072082-003700). The Applicant has proposed to expand a non-conforming restaurant size and
use into a singular bar area without any kitchen destroying the very fabric of Mallory Square and
its historic use.

We have summarized in this memorandum procedural and substantive defects that require this
proposed Major Development Plan be denied and respectfully request the City of Key West
Commission deny this request.

PROCEDURAL DEFECTS

1) Applicant does not own the property or have an equitable interest in the property

The Applicant for the major development plan approval is Tropical Soup Corporation (Herein after
known as the “Applicant”). The property owner is the City of Key West. The Applicant does not
have a lease for the property and is not an agent of the City. Section 108-228(7) requires the
ownership to be provided including anyone with a legal or equitable ownership. The Applicant is
not the owner and does not have legal title. The Applicant does not have a right to purchase
providing equitable ownership. Moreover, The Applicant does not have a lease providing a right
to represent the City and apply for the development approval.

2) The Building is substantially damaged and requires a variance to continue the
nonconforming use which has not been obtained

Per Code Section 122-28(d) “For a proposed reconstruction or replacement of a property without
dwelling units, where that property is either a nonconforming use or a noncomplying building or
structure, (i) if the property is involuntarily destroyed, reconstruction or replacement does not
require a variance; and (ii) if voluntarily destroyed to the extent that reconstruction or replacement
would exceed 50 percent of the property's appraised or assessed value, the applicant must apply to
the planning board for a variance.” The building has been allowed to deteriorate due to neglect
including rot, deterioration, and structural modification that have affected the structural integrity,
all voluntary acts. According to the report of SeaTech, Inc., filed by the Applicant, “the building
is Substantially Damaged as defined by the 2007 Florida Building Code, Existing Building. The
building repairs required as described in this report are in excess of the 50% limitation exacted by
the requirements of the Federal Emergency Management Act (FEMA).” SeaTech Inc. Engineer
Report dated August 3, 2010 page 4 or 4.
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No variance has been granted by the planning commission allowing the non-conforming use to
continue and therefore the application must be denied.

SUBSTANTIVE DEFECTS

3) Development is for a 156 seat Bar without a Kitchen

The prior lease entered into on January 3, 1999 by and between the City and Island Adventures of
Key West, Inc. (“Adventure™) leased the property known as the “Cable House” (“Original Lease™)
depicted below and attached as Exhibit A to the lease.

1 LigiHx3

]

The Original Lease did not provide for a restaurant but rather permitted, “retail sales/rental,
marketing of real estate or attractions, snack shop/bistro”. It further restricted the premises from
being “utilized as a bar, i.e. no hard liquor may be sold or served, and beer/wine may be served
only in conjunction with the service of food.” There is no kitchen proposed on the site plans.
A stand-alone bar/lounge is a prohibited use in the HPS zoning district. The site plan violates the
allowed uses for the parcel as it is not a restaurant but is a bar.

The City of Key West adopted an administrative interpretation in 2008 regarding the
differentiation between a bar/lounge and a restaurant which may serve alcohol. In relevant parts
it provides that a restaurant must demonstrate that:
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1. The sale of food, desert and non-alcoholic beverages constitutes 51% or more of business;
and,

2. The sale of food must occur during the time in which service is being provided to the
public.”

The position that this proposed restaurant designed without a kitchen or any food preparation areas
can sell at least 51% in food, desert and non-alcoholic beverages is a level of absurdity that does
not pass a laugh test.

For numerous points, including not having a kitchen, the application should be denied by the City
as the current request for proposal did not anticipate an offsite kitchen and not having solely a bar
constitutes a material change to the responsive proposal and requires a new request for proposal
be issued.

4) Development proposed expands illegally expands non-conforming
a. Illegal Expansion of Seating Capacity

According to the City’s licensure, Adventure was licensed for 30 seats as depicted on the license
print out below. The Applicant proposes 156 seats. City Code provides that “a nonconforming
use shall not be extended, expanded, enlarged, or increased in intensity.” Section 122-32 City
Code. The addition of 126 seats is clearly an increase of the intensity of the nonconforming
restaurant use as it increases the amount of people that may be at the restaurant by the potential of
at least 126 people.

City of Key West License

| CITY OF KEY WEST, FLORIDA

| Business Tax Receipt

This Document is a business tax recsipt
Halder musl meet all City zoning and use provisions.
P.Q. Box 1409, Key West, Florida 33040 (305) 809-3255

| Business Name SUNSET MARGARITAS
Location Agdr MALLORY SQ
Lic NBR/Class 15862 FOOD SERVICGE
J issued Date 10¢v22/2008 Expiration Date: September 30, 2009

RESTAURANT WITH 16 TO 40 SEATS

Cormments: SEATING 30
Restrictions:
SUNSET MARGARITAS This document must be prominently displayed.

POR 4057

DOUGHBALLS ORY
KEY WEST, L 23040 e AL SauARE

L - -
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b. Illegal expansion of consumption area

According to the 1999 lease, the Original Lease provided the total area to be leased was 56° x 42.8’
which is 2,397 square feet and the prior occupants utilized the cable hut for food preparation,
service and restrooms, which area totaled 639 square feet which area would not be included in the
consumption area permitted reducing the maximum potential non-conforming consumption area
to 1,758 square feet. The Applicant’s proposed site plan exceeds this area as it includes all of
Parcel 2, which is 3,494 square feet, and a portion of Parcel 5 and a portion of Parcel 5 for
consumption area and a portion of parcel 4 for the restrooms.! The restaurant seating on parcel 5
has never had a restaurant use. The handicap ramp and restrooms are considered accessory
structures under section 86-9 and are considered as part of the principal use of the restaurant.
The prior lease had all these components within the leased area. Clearly, this violates the City
Codes prohibition of expansion or enlargement of a non-conforming use.

Depicted below is the current site plan overlaid with the lease area for the prior lease. As can
readily be ascertained, it expands the areas being leased and expands the consumption area over
1,000 square feet.
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! As there is no kitchen it does not purport to have a food preparation area.
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Assuming a variance was granted allowing the non-conforming restaurant use to remain after being
repaired 50%, the non-conforming use is being expanded onto parcels that currently are not being
utilized and significantly expands the consumption area under the previous lease. Section 122-27
provides that the expansion of non-conforming uses is not encouraged and there is no provision in
the Code that allows the expansion of a non-conforming use.

5) OFF-STREET PARKING

The proposed development falls in the HPS district and has a designated use as a restaurant.
Section 108-572 provides the following guidelines for the computation of off-street parking;

Motels, hotets and odher vansien: lodging faclfies 1 space per odgng unit plus | space for dhe owmer or manager kst
Private clubs and fodges 1 space per 5 seats o 4 space per 150 square feet wikin the man assemby area 105
Restaurarts, bars and lounges 1 space per 45 square feet of serving andlor consamption are3 gt
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The proposed development plan does not satisfy article VII of chapter 108 of the LDR as it does
not provide the required off-street parking required by Sec.108-244. As discussed above, the
development has proposed an expansion of the nonconforming use within the HPS zoning district
of over 1,736 square feet of consumption area which would require, at a minimum, 39 additional
parking spaces, if not more as a kitchen is not depicted and if food delivery is contemplated, there
would be need for considerably more parking and a transportation study analyzing the impact of
the development.

The development plan contends that the 100 off street parking spots designated to Mallory Square
should be used in satisfaction of their required off-street parking. This contention should fail under
the LDRs for the following reasons: 1) Mallory Square is a public area and the parking is
designated to the community park, it is therefore public parking, which cannot be used in
satisfaction of the private off-street parking requirements as set forth in article VII, Ch. 108 of the
LDRs; 2) it would be against public policy to allow a restaurant to utilize public parking in Mallory
Square given that peak restaurant times run similar to peak sunset viewing times, which is what
Mallory Square is known for.

Mallory Square is a community park that is frequented by tourists and locals alike. The parking
that is attached to Mallory Square is public Key West parking. All Key West City parking lots
have pay stations and are available to the general public. Sec. 108-571 provides that “Parking
shall be provided in all districts at the time any building or structure is erected or enlarged or
increased in capacity by a change of use or the addition of dwelling units, transient units, floor
area, seats, beds, employees or other factors impacting parking demand as stated in this article.
The parking spaces shall be delineated on a development plan if required pursuant to article II of
this chapter. If a development plan is not required, the applicant shall submit a scaled drawing
which shall be approved by the building official and filed with the building department. The land
comprising approved parking spaces required by the land development regulations shall be
maintained as off-street parking spaces in perpetuity and shall not be used for other purposes unless
there is a city-approved change in land use on the premises which warrants a change in the design,
layout, or number of required parking spaces.”

The development plan’s proposed use of the Mallory Square parking in satisfaction of the required
off-street parking is an attempt to appropriate public parking and against the intent of the LDRs.
The LDRs intent in requiring private parking is to reduce the traffic burden in relation to high
traffic commercial uses. Allowing a commercial restaurant to appropriate public city parking
would not only reduce the number of spots available to the public for tourist activities on Mallory
Square, it would create a dangerous precedent for future proposed developments in HPS districts.

Additionally, Mallory Square is a major attraction for the Key West sunsets, as such, public city
parking at Mallory Square allows tourists and locals to frequent the Square without impeding the
already congested downtown traffic. It would be directly averse to the public policy of the city to
allow a private entity to appropriate public parking spots in satisfaction of the city parking laws.
It is common knowledge that restaurant times, especially on the waterfront, fall within similar
times as peak activity on Mallory Square, because of this, it is likely that most, if not all, of the
public parking designated to Mallory Square would be full and unavailable at, or around those
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times. Allowing this parking to be designated to the proposed development would therefore create
an issue as restaurant goers would be forced to seek alternative parking and this would negatively
impede the already congested downtown area as they searched for street parking close to the
proposed restaurant.

Pursuant to section 108-576(a), Unenclosed parking spaces may be located within a required yard
[...] Parking areas required by activities other than residential may be located on the same lot as
the principal structure or may be located all or in part on another lot. If located on another lot,
such lot shall have an appropriate zoning designation and shall not be more than 500 feet, measured
along a street, from the principal structure of the activity. Where parking is to be located on a
separate lot, the applicant shall provide satisfactory evidence of a recorded deed restriction or
recorded perpetual easement providing for such required parking on the designated site for the
duration of the principal use.” Given this provision, and the proposed use of the Mallory Square
parking as their off-street parking, the development plan should have provided the distance
between the proposed restaurant and the off-street parking. Similarly, because the parking is
located on a different lot than the proposed restaurant, the development plan should have included
evidence of a recorded deed restriction or recorded perpetual easement. Neither of these were
provided and as such the public parking cannot be deemed to satisfy the parking requirements as
set forth in the LDC.

6) Roadway Analysis Not Provided

City Code Section 108-233(6) requires a roadway analysis to address traffic impacts from any
development. No analysis was provided. Ifthere was no expansion of the use, there is an argument
that no additional traffic impacts would occur, however, the site plan depicts a significant increase
in use of the property including additional consumption areas.

CONCLUSION

The facts, as discussed above, clearly show that the Applicant does not have the legal right to apply
for the proposed development plan has not been granted a variance by the planning commission
allowing the non-conforming use to continue, has changed the use to a bar, and assuming it is not
a bar, has increased the intensity and expanded the consumption area of the restaurant and has not
provided a roadway analysis. As such, the proposed development plan must be denied.

On behalf of Tannex Development LC and Pier B Development Corp., we would respectfully
request you deny the major development plan.
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Dated this 3™ day of May, 2019.

Aot s LDepr e

Barton W. Stnith <

Florida Bar No. 20169

SMITH HAWKS, PL

138 Simonton Street

Key West, Florida 33040
Telephone: (305) 296-7227
Email: Bart@SmithHawks.com
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OROPEZA STONES & CARDENAS

221 Simonton Street

Key West, Florida 33040

Telephone: (305) 849-2352

Email: Ginny(@OQropezaStonesCardenas.com




EVIDENCE FILED ON BEHALF OF TANNEX DEVELOPMENT LC AND PIER B DEVELOPMENT CORP. IN
OPPOSITION TO TROPICAL SOUP, LLC (“APPLICANT”) PROPOSED MAJOR DEVELOPMENT PLAN FOR
MALLORY SQUARE (RE #00072082-001100, #00072082-001400 AND 0072082-003700)

CITY OF KEY WEST COMMISSION MEETING MAY 7, 2019

AGENDA ITEM 35

1)
2)

3)
4)
5)
6)

7)
8)

9)

Lease by and between Island of Adventure, Inc. with City of Key West dated October 25, 1985
City of Key West Resolution 98-414 and lease by and between Island of Adventure, Inc. with City
of Key West dated January 3, 1999

Proposed Site Plans by Peter Pike dated March 7, 2017

Seatech Engineering Report dated August 3, 2010

City of Key West License for SUNSET MARGARITAS License number 09 00015662 for prior owner
1999 Lease Site Plan compared to Proposed Site Plan evidencing expansion of non-conforming
use

Administrative Interpretation Bar/Lounge and Restaurant Uses

State of Florida Department of Business and Professional Regulations Licensure of Dough Balls
Mallory Square Inc.

Any and all documents filed in this application process
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- 5. It is further nutually understcod  and agrexd batween  the
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A. Lessee shall be solely responsible for i:he» collection of
aidmission taxes.
. B. Lessee, at its own expense, shall keep the demised
premises in geod condition and repair.
C. That ’c.here .shall, during the said derised term, be no
rechanics' liens upon any building or urprovexmn,.. which may at  any
ting: te put upon or be upon sa_id Gemise property, and that in case of

any nectancis' liens  the Lessee must  pay off the same; and that if

default in paynent thereof shall oontinge for tharcy (30) doys after

°f :u;it_tf:ﬁ?!ﬁ)ti(:&, said Lessor shall have the ri'._;ht -.lel-prl_‘ﬂle(_;t., st its
opiion, to pay off the same or  any portion of the saine, and that
ansunt oo paxd, including expenses, snall, at the opticn of the said
Leeoy, he so much  additional rent due fren said lessee at the next
rent Jue after such payment, with interest therecu at Qe rate of -ten
percent (10%) per annum. Any contract entered intb by the Lesgseo for
the improvement of the demised premises shall contain a provision
re ur} awbond as described in boc_txcn 255.05, Florida Statutes, forw
the payment of  all persons supplying lavor, meterials and  supplics
Furthernore, the Lessee shall otherwise conply with all provisions of

gnid Section 255.0%, Florida Statweres, and said contract shall provide

Uit the Lessor shall be due copies of all nctices which are provided

1o e Lesse2 by any lenorer, malerisloon or supplier. .
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the S?;;i.te of Florida, or of the Ordinances of the City of Key West,
Florida, end that said Lessee will, at its own proper costs and
charges, hkeep the building on said property and all the appurtenances
thereto belonging in a goad, safe and secure condition and will
conform to all mmicipal ordinances or laws and that it will keep and
save the Lessor forever harmless trom any penalty or damage or chargoes
< imewsed for any violation of any of sald laws, fx».’x:cu-..e?r oceagsionad by
nrjlece of Lessee, or that said .Lesces will indemiify and save and
panp hadess the lassor against and from any loso, ooste, danisge  and
arponue arising ot of any accident or other octmrronce,  cowsing
injury to any person or propecty whorsoover or  whatsoever, ond  due
directly or indirectly to the use of the prex.nise:-, or any part
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insurance  company, and furnish to the Lessor evidence of such
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12. Lessee shall pay all county and city real estate taxes.
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rrect the default if action is wunmmroed by Lessce within  fifteen
5} daysl after receipt of the notice. I

16. Lessor shall havg the following reinxlies m adﬁitim to  the
ner rivhts and ren‘edies .in the event leases breaches this loase
reement. and fails to meke corraections as set forth  in section 1S
ove.

A. Leusor nay re-enter the premises immediately and remove
€ property anad perécn.nel of Leasee, store the propecty _in a public
rehovse or at a place selected by Lessor, at the expenses °f, Lessee.

B. After re-entry Le:-;sor ray terminate the Lease on giving
ftean {15} days written notice of termnination o Lessee. Without

4 notice, re-entry will ot terminate the Lease. On  temninat ion

150U may recover from lessee all dwmiwges proximotely resulting from
2 breach, including the cost of recovering the promises and the
cth of the ):.a‘la\{*.\ce of this Lease over the reasonable rental value of
: premses for the reminder of the lcase term, which sum shall be
mdintely due Lessor from lossoo.

. After reeentering, lessor nay relet the premis;.s or any
re theroo! {or any teom without termdnating the Lease, at such rent

Gy e vl verns L5 it may  choaso. Laosoor ey make alterations  and

cniry te tee premises.  The dutios st hisvitities of the parties if

<@




Lrdann of  the Laace, Losue: b

"

re]r_-t’;.'mg, for the antoreriice o nade, and for  the

¢ifference petween the rent ruoe ived by icscoer under the new Loase

agrerxnt and the rent installieals thal  aredue for the came period

{2) Lewsor ab iio wption shali hwmve the right to arply

Stne rant recaived’from veletting  the promiscs (a) to reduce Lessee's

Cinviebredness .tr.v Lessor under the Lease, rt fncluding indettedness for
rent, () to éxpex::ses of the reletting anld alterations and repairsg
made, (o) to rent due. under this Lease, or (d) to paynent of Ffuture
rent under this Leasc as it becones dus.
' 1f the new Lessee does not pay a -rent installrment
pronptly to Lessor, or if reontals from the new Lessee during any rent
'inst_allrrent pericd, ‘are less than the rent due and owing from Lessce
under this Lease hgreewent, then Lessee shall pronptly pay such
ceficiency beforeAthc end of that rent installment period. Lessor may
at any time after such reletting terminate the Lease for the breach on
which Lessor based the re-entry and relet the preiises.
3. After re-entry, Lessor may procure the appointment of a
receiver to take possasion and collect rents and profits of the

business of Lessee, and if necessary, to collect the rents and profits

&
@
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e
P
p
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the receiver may carry on the busines
of the personal property used in the busingss of Lessee, including
inventory, trade fixtures, and 'furnishings and use them in the
business without conpensation to Lessee. Proceedings for appoinﬂmnt
of a..rec‘e\ivar by Lessor. or the alpointment of a receiver and the
oonduct of the business of Lessce by the receiver, shall not terminate
and forfeit  this Lease unless Lesuor has  given written notice of
erinination to Lessee as provide] herein.

or harmless {rom any liability arising

17. Lessze shall hol

nut of  the permitving  and ox A2 poliv of the  dnproverunts on the

omised pretniees, -
1%, 11 fhe JensOr P aoLU Hs 1D GRILICe by ayresiknt
St I fte s, . N ooveinant or)

ossee snd take possession.. .o
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RESOLUTION NO. __98-414

A RESOLUTION OF THE CITY COMMISSION OF THR
CITY OF XEY WEST, FLORIDA, APPROVING THB
ATTACHED LEASE BETWEEN ISLAND ADVENTURES OF
KBY WEST, INC. AND THE CITY; AUTHORISING THE
sm OF THE casn OP znm_mmnm

BE IT RESOLVED BY THE CITY COMMISSION OF THE CITY OF KEY WEST,
FLORIDA, AS FOLLOWS:

Section 1: That the attached lease between Island Adventures
of Key West, Inc. and the City is hereby approved.

Sectiopn 2: That settlement of the case of Island Adventures of
Key West, Inc. v, City of Key West is hereby authorized.

Section 3: That the City Manager is hereby authorized to
complete 1ea§e negotiations and to execute the attached lease on
behalf of the City.

Section 3: That this Resolution shall go into effect
immediately upon its passage and adoption and authentication by the
signature of the presiding officer and the Clerk of the Commission.

Passed and adopted by the City Commission at a meeting held
this st day of __DECEMBER ~  , 1998.

Authenticated by the presiding officer and Clerk of the

Commission on .__nzcmm_z.__. 1998.
Filed with the Clerk __ DECEMRER 2 , 1998,
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LEASE AGREEMENT

THIS AGREEMENT is entered into this _3xd day of __ Janouary, 199 9, between

the City of Key West, Florida, a municipal corporation organized and existing under the laws
‘of the State of Florida, (hereinafter, “City” or “Lessor”) as Lessor, and Island Adventures of Key
West, Inc., a Florida carporation (hereinafter, “Lessee”) as Lessee.
| WITNESSETH

Whereas, Lessee has heretofore leased from City through its Port and Transit Authority, and
- made substantial improvements to, certain property located on Mallory Square, known as the “Cable
House™ (the “Premises” as more specifically described herein), and

Whereas, litigation was instituted between City and Lessee concerning Lessee’s rights as
tenant of the Premises, and the parties desire to settle that litigation by entering into this Lease,
thereby extinguishing their prior rights, duties and claims under the prior lease between the parties;
and

WhemCﬂywishest;)leasemLemmermimhmhaﬁerd&wdbeiandmeparﬁw
desire a written agreement between them providing terms and conditions of a lease;

NOW THEREFORE, in mutual consideration of the benefits accruing to the parties
through performance of the terms of this agreement, City and Lessee agree as follows:

L Leased Premises,

Subject to the terms and conditions hereof, City hereby leases to Lessee and Lessee leases
from City the real property located at Mallory Square, Key West, Mosiroe County, Florida, having
a frontage of approximately 56 feet and a depth of 42.8 feet, previously occupied by Lessee and

known as the “Cable House™ property as depicted on Exhibit “A” hereto, less the seawall and any




riparian rights thereto. The enclosed areas within the Premises comprise approximately 639 sq. ft.
consisting of “Cable House™, 531 sq. ft.; and bathrooms, 108 sq. ft.; additionally, there is a covered
unenclosed space consisting of a canopied entranceway, covering approximately 331.25 sq.ft.

2.  LeaseTerm. )

The term of this Lease will be five (5) years, commencing on the first day of January, 1999 .
(the “lease term™). At Lessor’s election, the commencement date of the lease term may be delayed
in order to accommodate relocation of the City office currently occupying the premises. Lessor may
exercise this right by notifying Lessee, no later than December 1, 1998, of its election to delay the
commcncementdatetoFebﬂmy 1, 1999, and may further extend the oommeneementdatetoMmh.
1, 1999 by giving notice to Lessee no later than January 1, 1999. Lessee shall have full access to the
Premiswforthes'u:ty(GO)dayperioﬁpmedingcommeneementoftheleasetermfbrthepmpom
of allowing an orderly removal of fumnishings and equipment from the Premises, of making repairs
and improvements allowed under Paragraph 3 below,andtoptepareforopeniﬁg of business.
Provided the Lessee is not in default, it shall have the option to renew this lease for an additional five
(5) year term (the “renewal term”) upon no less than three months prior written notice to Lessor. At
the conclusion of the Renewal term, Lessee will have the right of first negotiation for a second lease
term. Absent mutual written agreement between the partics within the time provided above, this
Leasewillexpiréattheoonchlsionofitstermandeseeshalllnvenoﬁuthenightshereunder. 'If
the parties have not come to agreement by the expiration of the renewal term, as to the terms of a
lease for a second term, Lessor shall have the right to explore, negotiate and execute alternatives to

this lease including, without limitation, a lease of the premises to third parties.




Lessee may repair, replace and improve the buildings or structures now located on the
Premises as it may deem necessary for carrying on its business. Prior to undertaking any
extérnal improvements or any additional construction, Lessee shall submit to the City Manager,
and to HARC, for design approval, plans in sufficient detail to enable Lessor to determine the design,
style, and character of the proposed structures. Lessee shall then submit copies of all subsequent
plans and specifications to Lessor for its approval prior to implementation of the plans or
specifications, and such final proposed plans shall be made a part of the Lease as an attachment to
the Lease. All work shall be properly permitted and constructed in accordance with applicable
building codes with ordinary and periodic inspections by the City Building Department.

Lessee shall not have any authority to create any liens for labor or material against Lessor's
fee interest, and all persons contracting with Lessee for. the destruction or removal of any facilities
or erection and installation of improvements to and alteration or repair of the premises and all
materialmen, contractors, mechanics and laborers are hereby charged with notice that they must look
only to the Lessee's interest in the leased premisesto secure the payment of any bill for work done
or material furnished during the rental period created by this Lease. Lessor shall not be liable for,
nor shall the Lessor's fee interest in the Premises be subject to, any mechanic's,
materialmen's, laborer’s or other liens arising out of the work performed or ordered by Lessee, and
Lessee shall keep the Premises free from any such liens and shall indemnify Lessor against and pay
and satisfy or bond off any such liens which may be obtained because of the acts of Lessee. Prior
wmhngmmancy,l&eeshaﬂmamemomndmuofthjs[zaseforteeordaﬁonindxepublic _

records of Monroe County, putting potential lienors on notice of the prohibition against liens on




Lessor’s fee interest.

4.-  Useof Facilities, The Premises may be used for retail sales/rental, marketing of real
estate or attractions, snack shop/bistro, or such other use as may be permitted by Lessor. The
p;mimmayuotbeuﬁlimdasabar,mmhardﬁquormybesold.orsewed, and beer/wine may
be served only in conjunction with the service of food. No alcoholic beverages may be sold or
served except for consumption on the premises. For safety and to ensure compliance with this
restriction, Lessee shall not provide any customer an alcoholic beverage in a bottle, shall ensure that
all alcoholic beverages are served in glass or reusable hard plastic (i.e,, not disposable) glasses, and
shall prohibit the removal from the premises of any alcoholic beverage once it has been provided to
a customer. The premises may not be utilized as a T-shirt shop; any sale of T-shirts must be
secondary and subordinate to Lessee’s primary business, and in no case may T-shirts comprise more
than 30% of the Lessee’s inventory. Lessee shall not utilize the decked (non-covered) areas of the
Premises for sale or service of customers except in connection with food and beverage operations,
in which case Lessee shall pay percentage rent (as provided in Paragraph 15b) in addition to fixed
rent. The entranceway may be utilized for exterior merchandise display (but not sale) on a limited
basis, i.e., no more than two display cases may be placed in the entranceway, and no merchandise
may be displayed outside of a display case. This provision is in lieu of review and approval under
§3-16.1 of the LDRs.

Lessee hereby further covenants and agrees:

(@  To pay all utilities, including garbage, electricity, gas, water and sewer, consumed
on the premises.

(b)  To'payall ad valorem tax, sales tax, or any other tax which may become due and
payable during the lease term arising from Lessee’s use of the Premises.




(© To maintain and keep in repair any buildings or structures located on the
Premises.

(d) To remodel and refurbish the existing building and or structures during the lease
term, subject to Lessor’s prior approval of the proposed scope of exterior work.

(¢)  To keep the entire Premises clean and free of debris.

It is expressly covenanted between the parties that Lessee will not use or suffer or permit any
person to use in any manner whatsoever the Premises, or the building or improvements now
on or hereafter constructed or placed on the Premises, nor any portion thereof, for any purpose
calculated to injure the reputation of the Premises or of the neighboring property, nor forany -
purpose or use in violation of federal, state, or local law. Lessee will, at its own cost, keep the
building situated on the property and all the appurtenances thereto, and any walk or steps in a good,
safe and secure condition and will conform to all municipal ordinances or laws. Lessee agrees to
keepandsaveCityforeverharmlessﬁomanypeualtyordmnageorcharguimposedfotany
violation of any of such laws, resulting from Lessee’s negligence. Lessee further agrees to
indemnify and save and keep harmless City, its officers, employees, and agents from all actions,
chhngpmaﬁaandjudgmenﬁfordamagesﬂhwmequﬁyofmymhmwbaﬁoevauismg,or
alleged to arise out of Lessee’s negligence while in the course of the operation of its business or in
the exercise of rights or obligations conferred by this Agreement. Lessee shall defend City, and
shall pay all reasonable expenses incurred by City in defending itself, with regard to all damages
and penalties City may legally be required to pay as a result of the negligence of Lessee as aforesaid.
Expenses shall include all incidental reasonable expenses inclu@ing attorney fees, and shall include

a reasonable value of any services rendered by the Office of the City Attorney.




6.  Insurance,

Lessee agrees to provide at its expense comprehensive liability insurance insuring itself
and City against all claims of damages or injury to persons or property arising for any reason out of
Lessee’s tenancy or use of the Premises, or arising out of its activities related to the lease use, or
;)therwiseaﬁsing&omitsexaciseofﬁghmwfaihnemperfomobﬁgaﬁompmmmwthisLease.
The insurance policy shall be written by a solvent insurance company in good standing and fully
licensed to do business in Florida and shall provide a minimum of $1,000,000 coverage per
occurrence combined single limit and property damage. The policy shall show City as an additional
named insured, and shall provide that it cannot be canceled or revoked except after a minimum of
thirty (30) days written notice to City. A true copy of the insurance contract shall be filed with the
City Clerk within sixty (60) days after execution of this Lease, and shall be maintained on file
throughout the lease term. Lessee's failure to maintain the insurance policy in full force and effect
at any time during the lease term shall be a default hereunder, and upon such default Lessee shall
immediately suspend all lease use and shall provide to City written notice of default.

The insurance amounts here provided shall not in any way operate to limit or release, or be
construed to limit or release, Lessee from any liability to City, or from any obligation to
indemnify City as provided herein. Such insurance amounts are minimum requirements, and shall
beaxpplemenwdby[masmyﬁomeetitsobﬁgaﬁons,andwindemnifytheCityﬁllly, as
provided in this Lease.

If Lessee falls under the State of Florida Workers' Compensation Law, workers'
compensation coverage shall be provided for all employees where the Lessee is obligated to do so
by operation of law. The coverage shall be for Statutory Limits in compliance with the applicable




state and federal laws.

7. Rules and Regulations,

The Lessee agrees to execute, comply with and abide by all applicable laws, codes,
- ordinances, rules, and regulations of the Lessor as existing and as may be promulgated by Lessor
during the term hereof, and it shall be the duty of the Lessee to become and remain informed and
familiar with the same as and when promulgated, which laws, ordinances, rules, regulations and
directives are incorporated herein by reference and made a part hereof.  Failure or refusal to comply
with the provisions of this article shall be a default of the terms hereof and cause for termination of
this Lease. The Lessor shall give the Lessee fifteen (15) days notice prior to the adoption of any
changes or amendments to its rules and regulations that are applicable to this Lease. Lessor may
regulate vendor and supplier deliveries to the Premises, provided that access to the Premises for such
deliveries is not unreasonably impaired and the Lessee enjoys the right of delivery access no more
restrictive than enjoyed by Lessor’s other Mallory Square tenants.

8.  Rersonal Property.

All personal property placed or moved in or on the Premises shall be at the risk of the Lessee,
the owner thereof,, or the person or entity responsible as a matter of law and fact, and the Lessor
shall not be liable for any damage or loss to personal property for any act or negligence of any co-
lessee, sub-tenant, invitee, guest, occupant, or of any other person whomsoever.

9. Safety, Correction, Etc,

The Lessee shall promptly execute and comply with all statutes, ordinances, rules,
regulations, and requirements of the Federal, State, County and City Government and of any and
all of their departments and bureaus, applicable to the Premiss.ﬁ)r safety and correction, prevention



( ('

and abatement of nuisances or other grievances in, upon, or connected with the Premises and its
operation. Lessee shall obtain and maintain all licenses, pemmits, and other approvals necessary to
operate its business.

10.  Default; Termination,

The prompt payment of the rent for the Premises upon the terms named, and the faithful
observance of the rules, regulations and directives which are by reference made a part hereof, are the
conditions upon which the Lease is made and accepted, and any failure on the part of the Lessee to
comply with the terms of this Lease or any of the rules and regulations or directives now in existence
or which may hereafter be made may, at the option of the Lessor, result in a termination of this
Lease as hereinafter provided. It is further covenanted and agreed between the parties that in case
of default by Lessee in the payment of any rent herein provided for upon the day the same becomes
due or payable or in the failure to perform any of the covenants of this Lease, and such default shall
continue for thirty (30) dgys after notice is given in writing by City, City may, at its option,
forthwith declare this Lease terminated and immediately re-enter and repossess the Premises.

Themmmevaiﬁngpmwagreesmpayan'cosm:qdmmmdammbhmmewfee
in the event legal action is taken by either party because of any violation of the terms of this Lease
orofanyoodesecﬁon,oxdimnoe,regulaﬁonornﬂeapplieabletothelmee‘suseofthePremisu,
including but not limited to those goveming the payment of rent.

The Lessor, or any of its agents, shall have the'ﬁghttoenterthePremisesdmingall
reasonable hours, to examine the same as may be deemed necessary for the safety, comfort or
preservaﬁonthereof,andtodetermineifLmeisincompligncewiﬁxalloftheaforemenﬁoned
rules, regulations, directives and otherwise.



11.  Condition of Premises,

The City shall deliver the premises to the Lessee in good, safe, clean, tenantable, condition
which shall include basic and safe electrical and plumbing. Lessee hereby accepts the premises in
the condition they were in at the beginning of this Lease, subject to the provisions of Paragraph 17
with regard to Hazardous Materials on the Premises, and agrees to maintain the Premises in the
same condition, order and repair as they are at the commencement of this term, excepting only
reasonable wear and tear arising from the use thereof under this Lease, and to make good to the
Lessor immediately upon demand any damage caused by any act or neglect of the Lessee, or of any

invitée, employee, agent, guest, or person under the direction and control of the Lessee.

12.

Lessee shall not sell or assign this Lease or sublet the Premises without the Lessor’s
consent, which shall not be unreasonably withheld. Any sale, assignment, or sublease must be in
writing and only for the operation of any business activity which Lessee would be entitled to operate
pursuant to Paragraph 4 of this Lease. Any purchaser, assignee or sublessee shall be subject to all
the terms and conditions of this Lease, unless the parties mutually agree to new or amended term and
conditions. No such sale, assignment or sublease shall relieve Lessee of its obligations to Lessor
hereunder.

It is mutually covenanted and agreed between the parties that no wavier of a breach of any
of the covenants of this Lease shall be construed to be a waiver of any succeeding breach of the same

covenant.
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14.  Binding Upon Successors. Etc,

“This Lease and all its terms and conditions shall apply to and be binding upon and inure
to the benefit of the heirs, executors, successors, administrators and assigns (where
assignment has been permitted) of ﬂw parties where the context so requires or admits.

15. Rental

(a). Fixed Rent. Lessee agrees to pay to Lessor as rent for the Premises the sum
of $22,867.44 per annum, payable in equal monthly instaliments of $1,905.62 each and every
calendar month during the first five yédrs of the initial lease term. This rent was calculated on the
basis of $28.42 per square foot of enclosed area and $ 14.21 i:cr square foot of covered unenclosed
area. All monthly rental installments are payable in advance on the first of each month beginning
with the commencement date, and shall be made to Finance Department of the City. Any monthly
rental not received by the tenth day of the month shall bear simple interest at 10% per annum from
such sixth day until the date it is received. In addition, all payments received afier the due date shall

incur a $50.00 administrative fee to cover the costs of collecting and processing late payments. At

i*lixed rent shall be increased for the period before the next

scheduled adjustment of the rental by multiplying the monthly rental by a fraction, the numerator of

‘which shall be the Consumer Price Index (ALL Cities, All Items 1984-85 = 100) for the beginning

month of the lease year for which the adjustment is to be made and the denominator of which is

e ———

Consumer Price Index for the same month at the beginning of the lease term. The resulting figure

shall be added to the amount of monthly installment payable for the month of the adjustment, which
g~ -

total amount shall be the new minimum monthly rent. Fixed rent shall only be increased and never

decreased. “Lease Year” shall mean the 12-month period beginning with the commencement date

10



of this Lease as heretofore described and each successive 12-month period thereafter during the term
of this Lease.

The City Manager may approve certain capital and other improvements on the Premises,
which capital improvements would become the exclusive property of the City at the end of the lease
term or renewal thereof. The City and Lessee agree that Lessor will allow to Lessee a credit on
Lessee's rent no more than 15% of the rental each year, which would take into consideration repairs
to the existing structures and permanent improvements that would increase or preserve the value of
the City’s property at Lessee’s expense, unless a greater amount is approved by resolution of the City
Commission. The said credit shall not be cumulative from year to year.

(b). Percentage Rent : Food and Beverage Receipts.  In addition to sub-
section (a) above, Lessee agrees to pay Lessor as percentage rent a sum equal ta five percent (5%)
of any annual Gross Sales of food and beverage in excess of $275,000. Within thirty (30) days
ollowing the end of each Lease Year of the lease, Lessee shall provide Lessor with an accurate and
complete copy of the State of Florida Department of Revenue, Sale and Use Return Form DR-15 (or
such forms as the State of Florida shall hereafter substitute for this form) showing the full amount
of Lessee’s food and beverage Gross Sales from the Premises during the immediately preceding lese
year and a certification from the Lessee or sub-lessee’s CPA that all deductions from Gross Sales
are true and accurate and comply with the terms of this Lease. Lessee’s payment of percentage rent
shall be due Lessor no later than thirty (30) days from the expiration of each Lease Year. Lessee is
subject to a Fifty Dollar ($50.00) late submission penalty should Lessee not furnish to Lessor copies
of Form DR-15 by the twentieth (20th) day of each newLease Year. If by the end of any such

preceding year of the Lease, the Gross Sales in the Premises during such Lease Year exceeded the

11



amounts set forth herein, Lessee shall pay to Lessor, at the time of delivery of this statement, an
amount equal to the percentage rent times the Gross Sales exceeding the amounts set forth above.
The term “Lease Year” shall mean the period of time from January 1 to December 31 of each
calendar year. . _

“Gross Sales” shall mean the amount of sales of all food and beverages sold on site from the
Premises by Lessee, or any sub-lessee or licensee. Lessee may deduct from Gross Sales: (i) any
reﬁmdstocusﬁomets,ordiseomlstocustomersoremploxeespmvidedtheyhavebeenincludedin
Gross Sales, (ii) the amount of any sales tax levied upon sales and payable over to the appropriate
governmental authority, (iii) Off-Premises sales or catering of food and beverages including, without
limitation, foodstuffs sold at festivals, or Off-Premises generally. Lessee shall be permitted to
deduct catering and Off-Premises sales form Gross Sales to the extent the same in the aggregate do
not exceed ten percent (10%) of annual Gross Sales sold at the Premises. All Gross Sales relating
to mail-order, catering and Off-Premises sales in excess of ten percent (10%) of annual Gross Sales
shall be included in the definition of Gross Sales for purposes of determining Lessee’s percentage
rent. “Off-Premises” shall mean sales derived from events located outside of the premises described
in Paragraph 1. ‘

16.  Security Deposit

Lessee hereby deposits the sum of Two Thousand Five Hundred NO/100 Dollars (52,500.00)
forﬁxeﬁxlland&ithfulpetfonnmoebytheLesseeofeechmdeverytem,covenantandeondiﬁon
ofthisbease.mﬂnwenthseedefaultsinmpectmmyoftheﬁerms,pmvisions,mwmtsmd
conditions of the Lease, including, but not limited to, payment of any rentals, the Lessor may use,
apply or retain the whole or any part of the security so deposited to the payment of any such rents

12



in default or for any other sum which the Lessor may expend or be required to expend by reason of
the Lessee’s default, including any damages or deficiency in reletting the Premises, whether such
damages or deficiency may accrue before or after summary proceedings or other re-entry by the
Lessor and in such event Lessee shall forthwith upon demand restore the security deposit to the
original sum deposited. In the event Lessee shall fully and faithfully comply with all the terms,
provisions, covenants and conditions of this Lease, the security deposit or any balance thereof shall
be returned to the Lessee after the time fixed as the expiration of this Lease. The Lessee shall not
be entitled to any interest on the security deposit. Furthermore, the Lessee shall not be entitled to
any return of the security deposit until after the keys have been returned to the Lessor and the Lessor
has had the opportunity to inspect the Premises and to determine that said Premises have been left
in good, tenantable condition, normal wear and tear excepted.

17.  Additional Rent; Utilities

Should any taxes be imposed upon the Premises or upon the Lessor, Lessee, occupant or
whomsoever, from any source whatsoever, including but not limited to sales tax, ad valorem tax,
and submerged land lease fees, such tax or fee shall be the responsibility of the Lessee and the
steeslmﬂpaysamepmmpﬂywhmdueasaddiﬁonal;emhaeunder. Ad valorem real property
taxes for the Premises for each calendar year hereunder shall be paid by the Lessee in the month of
November of that calendar year, and proof of payment of same shall be delivered to Lessor promptly

Lessee shall pay for all utilities associated with the use of the Premises including, but not

limited to , water, electricity, sewer, solid waste and gas (if applicable).

13



18.  Bankruptcy - Insolvéncy

If at any time after the date of Lease (whether prior to the commencement date of or during
the Lease Term): (a) any proceedings in bankruptcy, insolvency or reorganization shall be instituted
against Lessee pursuant to any Federal or State law now or hereafter enacted or any receiver or
trustee shall be appointed for all of any portion of Lessee’s business or property or any execution or
attachment shall issue against Lessee or Lessee’s business or property or against the leasehold
uamdhaebymdmyofmmhpiocdeggpmorapmmMnotbedischargedaMdiﬂﬂsed
within sixty (60) days from the date of such filing, appointment or issuance; or (b) Lessee shall be
adjudged a bankrupt or insolvent of Lessee shall file a voluntary petition in bankruptcy or petitions
for (or enters into) an arrangement or for reorganization, composition or any other arrangements with
Lessee’s creditors under any Federal or State law now or hereafter enacted or this Lease or the estate
of Lessee shall herein pass to or devolve upon, by operation of law or otherwise, anyone other than
. Lessee (except as herein provided), the occurrence of any one of such contingencies shall be deemed
to constitute and shall be construed as a repudiation by Lessee of Lessee’s obligations hereunder and
shall cause this Lease, ipso facto, to be canceled and terminated, without thereby releasing Lessee;
and upon such termination Lessor shall have the immediate right to re-enter the Premises and to
remove all persons and property therefrom and this Lease shall not be treated as an asset of the
Lessee’s estate and neither the Lessee nor anyone claiming by, through or under Lessee by virtue of
any law or any order of any court shall be eatitled to the possession of the Premises or to remain in
the possession thereof. Upon the termination of this Lease, as aforesaid, Lessor shall have the right
tomtainaspartialdamagwandnotaspenalty,anyp:epaidmmdthgsecuﬁtydeposithemunder
andLessorshalldwmaﬁﬂdmmcmmhﬁ@mmwwwmvaﬁomm,u
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damages, such amounts as are specified herein, unless any statute or rule of unless any statute or rule
of law govemning the proceedings which such damages are to be proved shall lawfully limit the
amount of such claims capable of being so proved, in which case Lessor shall be entitled to recover,
as and for liquidated damages, the maximum amount which may be allowed under any such statute
or rule of law. As used in this Paragraph, the term “Lessee” shall be deemed to include and shall
apply to Lessee and its successors or assigns, if any, of the Lessees obligations under this Lease.

Neither Lessee nor Lessee's agents shall cause or permit any Hazardous Materials to be
released into the environment, or disposed of, on, in, under or about the leased premises without the
prior written consent of Lessor, which consent Lessor may withhold in its reasonable discretion;
provided, however, that this provision shall not preclude the use of com;non household solvents,
cleaners, paint, batteries and like materials. On the expiration or earlier termination of this Lease,
Lessee covenants to restore the Premises by removing , at its sole cost an expense any and all
Hazardous Materials brought on, stored, used, generated, or released into the environment by
Leéssee or Lessec's agents.

To the fullest extent permitted by law, Lessee hereby agrees to indemnify, defend, protect,
and hold harmless Lessor and Lessor's agents, and its respective successors and assigns, from any
and all claims, judgments, damages, penalties, fines, costs, liabilities, and losses that arise during the
lease term directly from the presence of Hazardous Materials caused or resulting solely from the
placing of hazardous materials on the Premises by Lessee or Lessee's agents. This indemnification
by Lessee of Lessor and Lessor’s representatives includes any and all reasonable costs incurred

resulting from any cleanup, remedial, removal, or restoration work required by any federal, state, or
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( a

local governmental agency or political subdivision because of the presence of such Hazardous
Materials. Lessee shall promptly notify Lessor of any release of Hazardous Materials in, on, or
about the Premises that Lessee becomes aware of during the term of this Lease, whether caused by
Lessee, Lessee's agents, or any other persons or entities.

As used in this Lease, the term “Hazardous Materials" shall mean and include any hazardous
or toxic materials, substances, or wastes including (i) hazardous substances in Florida Statutes
§403.703 as more specifically listed in Section 17-730.030 Florida Administration Code, (ii) any
materials, substances, or wastes that are toxic, corrosive, or reactive and that are regulated by any
local governmental authority, any agency of the State of Florida, or any agency of the United States
Government, (iii) friable asbestos, (iv) urea formaldehyde foam Wom (v) polychlorinated
biphenyl ("PCB's"™), (vi) Freon and other chlorofluorocarbons, (vii) those designated as hazardous
wastes pursuant to Section 1004 of the Federal Resource Conservation and Recovery Act, 42
USC Section 6903 as more specifically listed in 40 C.F.R. Part 261 and (viii) those designated as
hazardous substances pursuant to Section 101 of the Comprehensive Environmental Response,
Compensation and Recovery Act, 42 U.S.C.S. Sec. 9601 et. seq.

20.  Nofice,

All notices, demands, or other writings in this Lease provided to be given or made or
sent, or which may be given or made or sent, by either party to this Lease to the other, shall be
deemed to have been fully given or made or sent when made in writing and received by hand
delivery or Certified mail with sufficient postage pre-paid thereon to carry it to its addressed

destination and addressed as follows:
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TO LESSOR: City Manager
525 Angela Street
Key West, FL 33040

TO LESSEE: Island Adventures of Key West, Inc.
Attn: Larty or Barbara Griffith
P.O.Box 1117
Key West, FL 33041

The address to which any notice, demand, or other writing may be given or made or sent to
any party mentioned above may be changed by written notice given by the party mentioned above.

21. Captions,

Headings labeling any provisions herein are for convenience only, and shall not in any
way be construed as affecting, limiting, expanding, or stating the contents, meaning, or intent of
the Lease.

22. Governing Law,

It is agreed that this Lease shall be governed by, construed, and enforced in accordance with
the laws of the State of Florida.

23. Entire Agrecment.

This Lease sets forth all the covenants, promises, agreements, and understandings
between City and Lessee conceming the leased Premises. No subsequent alteration,
amendment, change, or addition to this Lease shall be binding upon City or Lessee unless reduced
to writing and duly executed by both parties.

IN WITNESS WHEREOF, the parties hereto have executed this Lease the day and year

first above written.
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CITY OF KEY WEST, FLORIDA ISLAND ADVENTURES OF KEY WEST, INC.

BYN’A'M BY:

Juljo Avdel, City Marlager Presi

rd Ll
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The purpose of this Engineer Report is to provide a professional evaluation of the
Cable Storage Structure on Parcel 2 at Mallory Square, Key West, Florida.

The Cable Storage Building is located at Mallory Square, Key West, Florida. (See
Attachment A, Local Map and Attachment B, Site Map)

The Mallory Square property includes five parcels at the south side of the
property. There is a cable storage structure on Parcel 2 and another on Parcel 3.
The Cable Storage Building on Parcel 2 is the subject of this report.

The building has a circular footprint and was constructed with a concrete
foundation and concrete walls that extend approximately five feet above grade.
There are wood framed walls that extend an additional three feet (approx.} above
the concrete walls. The building has a wood framed roof system. There is a wood
framed floor system inside the building near grade level that is elevated above the
bottom of the concrete foundation.

The Cable Storage Building was originally used to store underwater cables. It was
most recently used to house a kitchen to support the operations of a restaurant. The
Cable Storage Building is currently being considered for use as part of a proposed
restaurant on Mallory Square. The building is a non-contributing historic building
that the Historic Architectural Review Commission is requesting to be integrated
into the new restaurant plans.

Sea Tech, Inc. was retained to provide an evaluation of the Cable Storage
Structure in order to determine the feasibility of re-using the building.

The building observations were conducted between 22 July 2010 and 2 August
2010. The attendees included Mr. Paul R. Semmes, PE, Mr. John Paul Castro and
Mr. Ryon LaChapelle representing SeaTech, Inc.
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There was no invasive work requested or performed during the observation. The
observations were made only of readily visible components of the building.

Access to the interior spaces of the building was limited due to the lack of lighting
and the poor condition of the floor framing system.

The concrete structure was mostly concealed by wood framing and siding
materials.

There were two openings in the concrete walls that extended from the grade level
to the top of the concrete structure. The openings were three feet wide and six feet
wide. There were other openings in the walls for ac units, venting, etc. There was
no tie beam along the top of the concrete walls.

The wood floor framing system was damaged. There were rotted wood members
and one third of the floor area appeared to be settled or failed. The floor framing
system appeared to be unsafe.

The roof framing system was damaged. There were rotted and deteriorated wood
framing members. The wood posts were rotted and deteriorated.

The Cable Storage Building is in poor condition. The floor framing system
presents an immediate danger for injury, the roof framing system has deteriorated
to the degree that the serviceability and structural integrity of the system has been
compromised and the concretc walls have been modified without any
compensation for the loss of the wall section, thus compromising the structural
integrity of the structure.

The building is unsafe and should be provided with adequate barriers to prevent
any entry into the building until the unsafe conditions have been remedied.

Paul R, Semmes, PE

PAGE4CF 4


bart
Highlight


BUILDING EXTERIOR

Picture #1

Picture #2



BUILDING EXTERIOR

Picture #3

Picture #4



ROTTED WOOD FRAMING

Picture #5 Picture #6

Picture #7 Picture #8



SHEET: ATT-A

§ ' - -
$eaTechAy . | [HEE="

JOB #

830 CRANE BOULEVARD SUGARLOAF KEY, FLORIDA 33042
TEL: (305) 294-9993 FAX: (850)939-3053
C.A.#283984




‘Qﬂchh ~ m( BY: EKM

830 CRANE BOULEVARD SUGARLOAF KEY, FLORIDA 33042

SHEET: __ATT-B
DATE: _ 08-06-10

JOB #

TEL: (305) 294-8993 FAX: (850)938-3853

C.A#28984

KEY WEST BIGHT

O

BTN TR

CONCRETE DOCK

4///’\\_///~\\under construction

L [Pt TR

concrete\——/— sldewalk

g

3

§

.g

S:‘.
r

<

2 romp

<2

z:h ~//

a's

s N
g

Parcgfe

wood de c k

Conc,
Bldg. @
29’ dla.

wood deck

Il 7777777777777,
v
7

2 STORY
BUILDING

ANN NN N NN

Y,
Ll ’///A
Parcel 4

X

|
x

G TS v SUE - U s 5 -
N

x brick




CITY OF KEY WEST, FLORIDA

Business Tax Receipt

This Document is a business tax receipt
Holder must meet all City zoning and use provisions.
P.O. Box 1409, Key West, Florida 33040 (305) 809-3955

Business Name SUNSET MARGARITAS

Location Addr MALLORY SQ
Lic NBR/Class 15662 FOOD SERVICE
Issued Date 10/22/2008 Expiration Date: September 30, 2009

RESTAURANT WITH 16 TO 40 SEATS

Comments: SEATING 30
Restrictions:

SUNSET MARGARITAS This document must be prominently displayed.
POB 4057

DOUGHBALLS MALLORY SQUARE
KEY WEST, FL 33040 INC
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2008H0YV 13 PH Le l‘aAdministrative Interpretation
P - 5 -Bar/Lounge and Restaurant Uses
KEY #../ . -LORIDA
October 21, 2008

Issue: How does the City distinguish between restaurant and lounge/bar uses and ensure that
facilities licensed as either are operating consistently with the definitions in the Land
Development Regulations?

Introduction: The City of Key West Land Development Regulations define bar and lounge uses
separately from restaurant uses. Further, the Land Development Regulations distinguish between
these uses within individual zoning districts. In general, restaurants have less impact than lounges
and bars, and the City’s code reflects this by allowing restaurants as permitted uses and bars and
lounges as conditional uses in the City’s more intense commercial districts. New uses in the City
of Key West must conform to the zoning district regulations.

Definitions for these uses, per Section 86-9, Definition of terms, Land use classifications,
(3) Commercial activities, is as follows:

b. Bar and lounge mean a commercial establishment selling and dispensing for the
drinking on the premises of liquor, malt, wine or other alcoholic beverages. This shall not
include the sale of alcoholic beverages accessory to and within a restaurant use.

l. - Restaurant, excluding drive-through, means any establishment, which is not a drive-
through service establishment, where the principal business is the sale of food, desserts
and beverages to the customer in a ready-to-consume state. This includes service within
the building as well as takeout or carryout service. For the purpose of this subpart B and
impact fee assessments, a takeout or carryout restaurant shall be limited to no more than
five chairs or bench seats without tables or counter tops.

The City of Key West Building Department issues separate licenses for restaurants and
bars/lounges based on the requested use made by the applicant, so long as the use is allowed
within the applicable zoning district (or through an associated approval process, such as a
Conditional Use). However, the City has not historically monitored licensed restaurant or
bar/lounge uses to ensure that the facility is operating within the definitional parameters
established in the Land Development Regulations, and thereby supporting the public purposes
underlying the City’s regulation of land use. The purpose of this interpretation is to establish
guidelines for City staff to use in their determination if a facility is operating, or is proposed to
operate, as a restaurant or as a bar.

Determination:

Although many bars and lounges sell food and many restaurants serve alcoholic beverages, the
“principal business™ of each facility defines the specific use under the Code. In other matters the
City has determined that a “principal business™ generates 51% or more of the revenue associated
with a facility. Because the code clearly differentiates between the sale of alcoholic and other
beverages, 51% of restaurant sales cannot include alcohol. Further, in the case of a restaurant, we
have determined that sale of food (including dessert) must occur at all times the facility is open
for business. In the event of a compliance concern, a given facility can be required to
demonstrate that these criteria are being met. Although Florida Department of Revenue Sales Tax
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Remittance and related documentation may be the best way to demonstrate compliance, other
sources may be acceptable to the City and can be examined on a case by case basis.

In summary, the use of a facility as a restaurant can be demonstrated through the following two
criteria:

1. The sale of food, desert and non-alcoholic beverages constitutes 51% or more of
business; and,
2. The sale of food must occur during the time in which service is being provided to
the public.

The use of a facility as a lounge or bar can be demonstrated through the following:
1. The sale of alcoholic beverages constitutes 51% or more of business.

Authority:

Section 90-301 (b) of the City of Key West Land Development Regulations provides the Planning
Director the administrative responsibility to interpret the land development regulations. Section
90-301(a) requires that the Chief Building Official administer the land development regulations.
Because the Building Official is also administratively responsible for Code Compliance within
the City, this determination has been drafted in conjunction with him and includes his signature as
well.

Amy Kimball-Murley, AICP John Woodson
Planning Director —> Building Official

Attested bys

ol
Shawn Smith, Esﬁlire
City Attorney
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Licensee Details

Name:
Main Address:
County:

License Mailing:

DBPR ONLINE SERVICE

DOUGH BALLS MALLORY SQUARE INC (Primary Name)
SUNSET MARGARITA'S (DBA Name)

P. 0. BOX 4057

KEY WEST Florida 33040

MONROE

SQUARE
400 WALL STREET
CABLE HOUSE
KEY WEST FL 33040

License Type:
Rank:

License Number:
Status:
Licensure Date:
Expires:

Dual Beverage and Tobacco
License

Retail Beverage
2C0pP
BEV5402446
Null and Void
11/15/1999
03/31/2010

12/29/1999
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