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May 6, 2020 
 
 
Ms. Katie Halloran, Planning Director 
City of Key West 
1300 White Street 
Key West, FL 33040 
 
RE: Mallory Square Major Development Plan 
 
Dear Ms. Halloran, 
 
We are proud to present this project for final City Commission review.  
 
This project is in full compliance with the approval requirements of Code Sec. 108 as 
demonstrated in the attached application and further substantiated by the granting of all 
prerequisite approvals (DRC, Planning Board, HARC, and Tree Commission). The project 
has been found in compliance with the Land Development Regulations and the 
Comprehensive Plan by both the Planning Department and the Planning Board.   
 
The Planning Board’s approval contained three conditions to be met prior to proceeding to 
the City Commission: 
 
1. The plans attached to the staff report for the October 17, 2019 planning board 

meeting shall be signed and sealed by the architect and shall provide a 
delineation of the proposed consumption area. Applicant shall submit the signed 
and sealed plans to the planning department. 

 
Complete (please see attached plans) 

 
2. Applicant shall submit a revised landscape plan application that matches the 

approved site plan to the urban forester. 
 

Complete (please see attached plans and compliance letter dated 05/05/20 
by Karen DeMaria, City of Key West Urban Forestry Program Manager) 

 
3. The MDP reflects two ADA ramps in a location that may be part of a lease 

between the City and Tropical Shell. Prior to City Commission consideration, the 
area and its use by and between Tropical Shell and Tropical Soup shall be 
resolved. 

 
Complete (please see Exhibit A) 
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Given compliance with the approval criteria of the code and comprehensive plan, and 
completion of the requisite conditioned actions by the Planning Board, we respectfully 
request the item be placed on the next City Commission agenda with a full 
recommendation of approval. 
 
Thank you for your consideration 
 
 
 
Owen Trepanier 
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VDF LAW, PLLC 
Van D. Fischer, Esquire 
 

626 Josephine Parker Drive 
Suite 205, Mail Box 7 

Key West, Florida 33040 
 

Phone: (305) 849-3893 
Email: van@vdf-law.com 

 

 
LEGAL OPINION 

 
Re: Satisfaction of Planning Board condition regarding resolution of the Aquarium lease area 
 
 
OVERVIEW 
 
 At the October 17, 2019, Planning Board hearing regarding the Tropical Soup Corporation 

(“Tropical Soup”) major development plan for Mallory Square, City Assistant Attorney George 

Wallace, Esq., presented to the Planning Board that Tropical Shell & Gifts, Inc. (“Tropical Shell”), 

through its attorney, Erica Sterling, Esq., had raised questions regarding the extent of the Key West 

Aquarium lease area.1 Specifically, Tropical Shell believed the approximately 15-foot wide strip 

of land directly behind the Hospitality House was part of the Aquarium lease area rather than part 

of the Tropical Soup lease area.  The issue being that the 15-foot wide strip of land is the proposed 

location for a required ADA wheelchair ramp into the Hospitality House. 

 In response, the Planning Board included a condition to its approval of the Tropical Soup 

major development plan.  Specifically, the alleged lease area discrepancy needed to be resolved 

prior to transmittal of the Panning Board approved major development plan to the City 

Commission for its final review of the project. 

 This legal opinion provides a summary of research and analysis regarding the Aquarium 

lease area. 

 

 
QESTION PRESENTED 
 
 Does the Aquarium lease area encompass the approximately 15-foot wide strip of land 

located directly behind the Hospitality House?  

 
 

                                                 
1 Tropical Shell operates the Key West Aquarium. 

Exhibit A
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SHORT ANSWER 
 
No.  Extensive research of property records revealed that there is no genuine question of fact 

regarding the extent of the Tropical Shell lease area for the Aquarium, and that the approximately 

15-wide strip of land area behind the Hospitality House is not part of the Aquarium lease area. 

 

 
DISCUSSION OF THE LAW 
 
 On August 23, 2018, City Manager, James K. Scholl, on behalf of the City of Key West, 

executed a sworn affidavit specifically addressing and clarifying the extent of the 1978 Tropical 

Shell lease agreement, as amended (the “Affidavit”).2  The Affidavit was prepared by Tropical 

Shell’s attorneys, Spottswood, Spottswood, Spottswood & Sterling, following the August 21, 

2018, City Commission approval of the “Second Amendment to Lease” between the City and 

Tropical Shell.3  A true and accurate copy of the Affidavit is attached hereto and incorporated 

herein as Attachment 1.  Paragraph 3 of the Affidavit unambiguously states that the legal 

description in the 1978 Tropical Shell lease is “one in the same” as the legal description stated in 

the Affidavit.  This legal description is identical to the one used for the survey dated 8/3/18, titled 

“(Historic Tours of America)4 1 Whitehead Street, Key West, FL 33040” (the “2018 Survey”). A 

true and accurate copy of the 2018 Survey is attached hereto and incorporated herein as 

Attachment 2.  The 2018 Survey was certified to Historic Tours of America; Spottswood, 

Spottswood, Spottswood & Sterling; Chicago Title Insurance Company; Eagle Bank; and the City 

of Key West.   

 The Affidavit and 2018 Survey provide the most recent and legally binding description of 

the Aquarium lease area, and constitute definitive evidence that the 15-foot wide strip of land 

behind the Hospitality House is not, in fact, part of the Aquarium lease area.  While it may be true 

that the original 1978 Aquarium lease area may have contained the contested strip of land, this is 

now irrelevant because of subsequent amendments to the 1978 lease as reflected in the Affidavit 

and 2018 Survey.  The Affidavit, prepared by Tropical Shell’s own attorneys, and duly executed 

by the City, unambiguously and definitively resolved any questions regarding the official legal 

                                                 
2 Affidavit was recorded on September 5, 2018, in book 2925, page 972 of the Official Records for Monroe County, 
Florida. 
3 Resolution 18-247. 
4 Tropical Shell & Gifts, Inc. is a subsidiary of Historic Tours of America. 

Exhibit A
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extent of the Aquarium lease area.  Further, the 2018 Survey noted in the “Revisions and/or 

Additions” that the legal description of the Aquarium lease area was revised on 3/30/99 and that 

on 10/18/10 the lease area was again corrected per the City’s lease.  For reference, the legal 

description provided by the Affidavit and 2018 Survey was highlighted on the 2018 Survey and a 

true and accurate copy is attached hereto and incorporated herein as Attachment 3.  As the 

highlighted area shows, the approximately 15-wide strip of land behind the Hospitality House is 

not within the Aquarium lease area. 

 Logic dictates that if Tropical Shell had genuine concerns regarding the Aquarium lease 

area, then it would have raised such concerns in 1999 or 2010 when its lease was officially 

amended by the City.  Tropical Shell raised no concerns about the City’s revisions of its lease area.  

Not to mention, if there were any actual concerns regarding the lease area, then Tropical Shell and 

its attorneys would not have commissioned the 2018 Survey and prepared the Affidavit stating the 

official legal description of the Aquarium lease area.  Given the Affidavit and 2018 Survey, there 

is no good faith, genuine question of fact as to the Aquarium lease area and the 15-foot wide strip 

of land behind the Hospitality House. 

 In support of its claims, Tropical Shell provided to the City Legal Department a “Specific 

Purpose Survey to show Key West Aquarium lease area (1999)” dated 09-13-19 and revised 

10/11/19 (the “Specific Purpose Survey”).  A true and accurate copy of the Specific Purpose 

Survey is attached hereto and incorporated herein as Attachment 4.  This Specific Purpose Survey 

stated that the “legal description shown hereon” was furnished by Tropical Shell or its agent.  As 

such, the Specific Purpose Survey is meaningless and legally insufficient to sustain a valid claim 

against the official recorded legal description of the Aquarium lease area.   The fact remains that 

the Affidavit conclusively established the legally controlling lease area for the Aquarium, and this 

was the identical lease area identified in the City’s 2010 request for proposals (“RFP”).  Thus, the 

Specific Purpose Survey provided no valid evidence of a genuine question of fact regarding the 

15-foot strip of land behind the Hospitality House, rather, it simply shows what the original 1978 

lease area may have been, which is irrelevant. 
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10/18/17 By Order of the 
Special Magistrate



























































 

Project Analysis Mallory Square
Major Development Plan

Summary:
The proposed development includes areas which have been defined based on leasehold areas 
within the larger context of Mallory Square. Mallory Square has evolved from a historic industrial 
waterfront into an important cruise ship port and public plaza which includes several historic and 
non-historic commercial and culturally oriented buildings, monuments, memorials, sculpture 
gardens, deep water ship berth, and multiuse open space.

The evenings are characterized by the vibrant sunset celebrations, consisting of performers and 
commercial retail and food vendors; this nightly event occupies the waterfront portion of the 
community park is an internationally famous event showcasing the quirky, artistic and nature 
loving traits of Key West. This celebration attracts tens of thousands of visitors annually.

The project proposes to rebuild an existing restaurant to comply fully with ADA and FEMA 
requirements and create ADA access to the historic Hospitality House. A portion of an existing 
cable tank will be preserved and incorporated into the restaurant seating area as feasible. 
Completion of the project will result in improvements to existing active outdoor recreation, 
increases in landscaping, reductions in impervious surface, improved storm water management 
and open space provisions, additional public restrooms, significant rental income to the City, 
and a long overdue rehabilitation of the critically important Waterfront Park and tourist 
destination at of Mallory Square. The project will use the Historic Hospitality House as a 
museum. It will build a park and green space. It will preserve the historic elements of the cable 
tank and will rebuild and re-use the existing non-conforming restaurant.

The project is on publicly owned land (Mallory Square). The structure will comply with FEMA 
elevation requirements. The flood zone was officially and legally corrected after engineers and 
Tropical Soup petitioned FEMA to modify it in order to allow the re-construction of the proposed 
restaurant. No variances are being requested. This project is being built with private funds but 
will become the property of the City of Key West.

Analysis:
The following is a complete analysis of the proposed project including development plan review 
and approval criteria.

Existing development is depicted in attached surveys and plans, including:
� Size of site
� Buildings
� Structures
� Parking
� FEMA flood zones

� Topography
� Easements
� Utility locations
� Existing vegetation
� Existing stormwater

� Adjacent land uses
� Adjacent buildings
� Adjacent driveways

Proposed development is depicted in attached plans prepared by licensed engineers and 
architects, including:

� Buildings
� Setbacks
� Parking:
� Driveway dimensions and

material
� Utility locations

� Garbage and recycling
� Signs
� Lighting
� Project Statistics
� Building Elevations
� Height of buildings

� Finished floor elevations
� Height of existing and 

proposed grades
� Drainage plan
� Landscape Plan
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Title block (Sec. 108-227)

Name of development: Mallory Fish Company and Mallory Steamship Company 
Museum

Owner/developer: City of Key West/ Tropical Soup Corp.
Scale: “To-scale”�Architectural�and�Engineering�plans�provided
Preparation and revision dates: As noted on plans
Location: Mallory Square

Key persons and entities involved in this project are as follows:
Owner: City of Key West
Authorized Agent: Tropical Soup Corporation & Trepanier & Associates, Inc.
Architect: Seth Neal
Surveyor: Frederick H. Hildebrandt, Inc 
Landscape Architect: Tyler Nielsen- Nielsen Landscape Architects
Attorney: Van Fischer, Esq.
Legal and Equitable Owners: City of Key West

Solutions Statement:

The proposed development is consistent with the LDRS and the Comprehensive Plan and is not 
anticipated to cause conflict in relation to existing facilities.

Mallory Square is a large parcel; the proposed redevelopment is located on a small portion, 
hereinafter� referred� to� as� the� “leasehold”.� The� leasehold� currently contains a restaurant built 
around and including the structurally compromised cable tank. The original cable tank was 
modified through the years and has multiple non-contributing elements, including a cover/roof.  
The project will remove the non-contributing elements and allow the contributing historic 
structure to be reborn through adaptive reuse. The applicant is seeking to convert the structure 
into a new FEMA-compliant restaurant with a mix of indoor and outdoor café style seating. The 
historic cable tank will be incorporated into the new design. The new proposed structure will 
comply�with�the�Base�Flood�Elevation�in�the�AE�flood�zone.�A�“Dark�Sky”�lighting�scheme�will�be�
employed along with energy efficient lighting and water saving features. A recycling program will 
be implemented. The project will comply with F.S. 255.2575(2) as confirmed through an 
accepted 3rd party environmental standard. The project will result in a decrease in impervious 
surface, an increase in landscaping, open space and improved storm water management.

The property has an existing restaurant with 2,344 sq. ft. of consumption area. The existing 
consumption area permits 156 seats. The redeveloped restaurant seeks a future operation of 
240 seats. However, under a literal interpretation of the existing LDRs only 156 seats may be 
permitted at this time. Therefore, we seek approval of a proposed 240 seats, with the condition 
that no more than 156 may be used until such time that an expansion to the full 240 may be 
permitted under the code.

The future consumption area (~1,260 sq. ft.) will require 28 parking spaces (1 space / 45 sq. ft.). 
There is sufficient existing undedicated parking capacity located on the property Mallory Square 
to accommodate the proposed expansion. Mallory Square accommodates an approximately 
100-space parking lot, of which, only 1 space which is currently dedicated for a specific use4. 
The zoning for Mallory Square is HPS. As such, the retail and restaurant use that comprise 
most of Mallory Square are not permitted under the code. We have been pointing out this 
illogical inconsistency in the�City’s�Zoning�districts�for�ten�years.
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Site Data Table:

Site Data Permitted/ Required Existing Proposed Compliance
Site Size Not applicable 154,988 sf No Change Complies

Zoning HPS HPS No Change Complies

F.A.R. 1.0 0.25 (38,795 sf) 0.28 (43,910 sq. ft.) Complies

Max Height 25ft 28ft 8in No Change1 Complies

Building Coverage 40% (61,995 sq. ft.) 21% (33,162 sq. ft.) 29% (44,264 sq. ft.) Complies

Impervious Area 50% (77,494 sq. ft.) 91% (140,815 sq. ft.) 91% (140,780 sq. ft.) Complies

Landscape Area 20% min. (30,997 sq. ft.) 9% (14,173 sq. ft.) 9% (14,208 sq. ft.) Complies

Open Space 20% min (30,997 sq. ft.) 9% (14,173 sq. ft. 9% (14,208 sq. ft.) Complies

Consumption Area Legal Nonconforming 2,344 sq. ft. No Change Complies

Setbacks: CCCL 30ft 12ft 30ft Complies

Front 20ft 20ft No Change Complies

South Side 15ft 0ft No Change Complies

North Side 15ft 15ft No Change Complies

Rear 20ft 20ft No Change Complies

Parking N/A 100 No Change Complies

Other Project Information (Sec. 108-230):
� The target date for commencement shall follow entitlement approvals as quickly as possible.
� Construction is targeted to begin within 6 months of this development approval and 

expected to be complete within 14 months of commencement.
� The proposed buildings will comply with all flood and FEMA-related requirements.
� Art in Public Places – Construction cost is estimated at $600,000. Project anticipates a 

Mural or mosaic at landscape bed area approximately 6' high by 30', a sculpture at 
Parcel 1 closest to water approx. 4'x10', and a sculpture at 54' location in front of 
Hospitality House of size TBD.

Intergovernmental Coordination (Sec. 108-232):
Required intergovernmental coordination shall be handled within the DRC process.

Schedule and Process:
The development approval schedule progressed as follows:
01/24/10 City of Key West (“City”)�issues�RFP�for�Cable�Hut�and�Hospitality�House
05/18/10 City awards RFP to Tropical Soup Corporation pursuant to Res No. 10-167.
10/04/10 Tropical Soup makes application to the City for Major Conditional Use approval.
01/20/11

06/20/11 Appeal of the Planning Board Decision filed by Tannex Corporation .
08/02/11 Further approval action postponed by the City pending appeal outcome.
02/09/12 Appeal of Circuit Court Ruling is denied by the 3rd District Court of Appeals. City 

of Key West and Tropical Soup win again.
02/13/12 Order from Circuit Court upholding decision of Planning Board. City and Tropical

Soup win.
02/20/13
04/10/13 City of Key West and Tropical Soup Corporation begin meeting to identify

objectionable issues related to the first design proposal.
08/30/13 Tropical Soup begins redesign of the project pursuant to comments of the City

Commission and meetings with City staff.

 
1 New pavilion will be under 15ft above average site grade for Mallory Square 
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06/04/14 Tropical Soup and City, jointly, apply to for a FEMA flood map revision to analyze 

the flood zone. The goal being to change the flood zone to allow the structure to 
be built on the ground thereby reducing the mass and scale.

10/15/14 FEMA issues a Letter of Map Revision converting the property�from�a�“V”-zone to 
an “AE”�zone,�thereby�permitting�a�proposed�structure�to�be�built�on�ground�level.�
Effective date of LOMR: 2/26/15.

03/02/15 Tropical Soup submits revisions to the City based on reduced mass and scale.
04/01/15 Tropical Soup makes application to the City for Major Development Plan 

approval based on reduced mass and scale.
04/23/15
06/09/15 City Tree Commission provides conceptual approval of the project.
04/28/16 DRC meeting. Tropical Soup points out that there are ongoing significant 

negative financial, and reputational damages to the City and Mallory Square with 
the existing blighted area and continuing deterioration of historic properties.

08/01/16
10/20/16 Planning Board Meeting Major Development Plan approved.
12/12/16
12/14/16 HARC meeting. Demolition Plan denied. Major Development Plan not heard due

to denial of demolition.
01/17/17 Meeting with HARC staff regarding new smaller design with enclosed kitchen in 

new pavilion and preservation of cable tank – HARC staff expressed 
dissatisfaction with the plan. Meeting with City FEMA coordinator and CBO. 
Discussions relating to the City's interpretation of historic features of the West 
Cable Tank and the applicability of FEMA regulations to its restoration.

01/23/17 HARC Staff rejects new design with enclosed kitchen.
03/01/17 Application with new even smaller design with kitchen/bar combination, in 

response to staff input, including plan for restoration of the West Cable Tank 
timely submitted to HARC staff for the April meeting.

05/23/17 Design denied by HARC. New design rehabilitates and adaptively re-uses 
existing restaurant kitchen. Design rehabilitates Hospitality House and minimizes 
obstructions and impediments to the Key West harbor and sunset view. No 
suggestions made about how the project� could� comply� with� the� board’s�
interpretation of the guidelines.

08/30/17 Appeal of HARC denial argued before Special Magistrate. Special Magistrate 
decides in Tropical Soup’s�favor. Certificate of Appropriateness ordered

10/18/17 Special Magistrate signs order finding that HARC decision improperly denied the
project and was in error. 11/15/2017 City seeks a clarification and narrowing in 
scope of Special Magistrate decision. 11/17/2017 City legal staff files writ of 
Certiorari requesting Circuit Court review of Special magistrate decision.

11/20/17 Tropical Soup applies with updated landscape plans for the December 12 Tree
Commission agenda.

11/28/17 City files a 22-page appeal�of� the�Special�Magistrate’s�order,� requesting�review�
by the Circuit Court and litigating against the project.

01/10/18 City requests Circuit Court relinquish jurisdiction back to Special magistrate so 
that he may re-hear the case.

02/28/18 City requested re-hearing� and� clarification� of� the� Special� Master’s� decision� of�
August 2017. Special Magistrate finds the same facts.

03/05/18

03/13/18 Final landscape plan approved by City tree Commission.
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03/13/18 Tree Commission (final approval)
08/20/18
08/27/18 City files a motion requesting reinstatement of jurisdiction with the Circuit Court.
09/05/18

12/06/18 Circuit� Court� hearing� on� City’s� appeal 1/15/2019 Development Plan on City 
Commission agenda. Postponed at request of the City Attorney.

02/20/19
03/04/19 Circuit Court issues order denying City appeal. Special Magistrate order and 

HARC approval stand.
04/02/19
050/7/19 Development Plan on City Commission agenda. Planning Director writes letter 

stating that development plan should be reviewed by Planning Board again.
09/04/19
10/17/19 Planning Board meeting; smaller plan approved again.
11/04/19 Tropical Soup requests lease for space be placed on Commission agenda.

Appearance, design, and compatibility (Section 108-234):
This development plan satisfies criteria established in Chapter 102; Articles III, IV and V of 
Chapter 108; Section 108-956; and Article II of Chapter 110 of the Key West City Code in 
the following manner:  

� Chapter 102 – This property is located within the Historic District and will go through 
all appropriate HARC approvals as necessary.

� Articles III, IV and V of Chapter 108 – As demonstrated by the site plan, trip 
generation analysis, and the site data calculations, the project complies with the 
requirements of the Articles.

� Chapter 110 – As demonstrated in this application, the proposed development 
complies with the resource protection requirements of Chapter 110.

Site Location and Character of Use (Section 108-235):
(a) Compliance. This development plan complies with the requirements set forth in the 

Key West City Code as they pertain to Concurrency Management, Outdoor Displays and 
Nuisances, Resource Protection, Signs, 
and Articles I and III to IX of Chapter 108 
of the Key West City Code.

(b) Vicinity Map.

(c) Land Use Compatibility. The project site is
located in the Historic Public and 
Semipublic Services District (HPS) zoning 
district. The historic public and semipublic
services district (HPS) is established to
implement comprehensive plan policies for
areas designated "HPS" on the future land
use map. The HPS district shall
accommodate existing public and
semipublic services.
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Surrounding Zoning and Uses:

North:
HPS: Restaurant, theatre, tourist and retail 
shops

West:
C-OW: Open water leading to Key West 
Harbor

East: HRCC1: Restaurants, hotels and retail

South:
HPRD: Restaurants, hotels, retail, transient 
rentals, and residential

(d) Historic and archeological resource protection. The site located within the Historic 
District. Any archeological resources will be protected as required.

(e) Subdivision of Land. No subdivisions are anticipated.

Location and screening of mechanical equipment, utility hardware and waste storage 
areas (Section 108-279):

All mechanical equipment will be located appropriately and screened per HARC approval 
and in compliance with Section 108-279. The applicant has also attempted to get the City 
to screen the adjacent OMI lift station.

Appearance of Site and Structures (Sec. 108-236):
Attached site plan complies with Sections 108-278 through 108-288 of the Key West City 
Code.  (See below.)

Site Plan (Sec. 108-237):
Site plan of proposed development drawn consistently with Sec. 108-237 is attached.

Architectural Drawings (Sec. 108-238):
All architecture or engineering designs were prepared and sealed by a professional architect 
or engineer registered in the state pursuant to F.S. Ch. 471 and 481, respectively, 
consistent with the provisions of this Section.

Site Amenities (Sec 108-239):
The attached site plan includes existing and proposed amenities which are required to 
comply with appearance, design and compatibility regulations outlined in chapter 102; 
articles III, IV and V of this chapter; section 108-956; and article II of chapter 110.

Site Survey (Sec 108-240):
Survey of the site is attached.

Soil Survey (Sec 108-241):
Soil surveys are not anticipated as part of this project.

Environmentally Sensitive Areas (Sec. 108-242):
No environmentally sensitive areas exist on this site. This project is not located within an 
environmentally sensitive area however it is adjacent to the Key West Harbor. As such, 
significant improvements have been made to the storm water management system in and 
around the leasehold which are anticipated to improve near shore water quality.
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Land clearing, excavation and fill, tree protection, landscaping and irrigation plan (Sec. 
108-243):

Some demolition of existing structures is proposed (see attached site plans) but no clearing 
is proposed as anticipated in Sec. 108-243. A landscape plan shall be approved consistent 
with code requirements.

On-site and off-site parking and vehicular, bicycle, and pedestrian circulation (Sec. 108-
244):

The subject property lies within the Historic Commercial Pedestrian Area. Pursuant to Key 
West Code Sec. 108-73,�“No�additional�off-street parking shall be required within the historic 
commercial pedestrian-oriented area if a commercial structure is the subject of a change 
from one type of commercial use to another type of commercial use, so long as no 
additional�or�expanded�floor�area�is�created.”

Mallory Square is located within the heart of the Historic Commercial Pedestrian-Oriented 
Area.  The existing and proposed restaurant are only accessible by pedestrians, bicyclists 
and other ambulatory-assistive vehicles.  Mallory Square contains a 100-space parking lot, 
of which only 1 space is dedicated for a specific commercial use.

� Number, location and size of automobile and bicycle spaces: Mallory Square has a 
100-space parking lot operated by the City.  This development does not change the 
parking requirement of Mallory for either autos or bicycles. 

� Handicapped spaces: This proposal does not include automobile parking provisions 
in excess of that currently provided for Mallory Square.  The Applicant assumes the 
City-run Mallory Square parking lot complies with ADA requirements for handicapped 
spaces.

� Curbs or wheel stops around landscaping: Landscape protections are provided as 
depicted in the attached landscape plan

� Type of pavement: Pavement to match existing materials located at Mallory Square, 
please see attached plans.

Remaining development consists of improvement to public spaces; therefore, no additional 
parking is required for the project. Therefore, no on or off- site parking is required or 
proposed with this development approval. 

Housing (Sec 108-245):
This project includes no residential development and therefore shall have no impact on 
hurricane evacuation.

Economic Resources (Sec 108-246):
The project is estimated to cost $600,000 to construct and once constructed it is anticipated 
to generate $23,666.00 in new annual Ad Valorem taxes, $450,000.00 in new annual sales 
taxes, and $350,000.00 average annual rent payment (base rent only) over the 10-yr life of 
the lease. 

Special Considerations (Sec 108-247):
The proposal complies with the goals, objectives and policies of the comprehensive plan 
and as demonstrated by this and the concurrency analysis there are no conflicts with the 
existing public facilities, such as wastewater treatment and transportation. This project 
complies with all City land use plans, objectives and policies. No State or Federal 
submerged lands permits are required for construction.
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Construction Management Plan and Inspection Schedule (Sec 108-248):
The purpose of this Construction Management Plan is to provide a consistent policy under 
which certain physical aspects of construction management will be implemented. The 
elements contained in this document are related to the development process.

These standards cannot anticipate all situations. They are intended to assist, but not to 
substitute for competent work by design and construction professionals. The Plan does not 
intend to limit any innovative or creative efforts that could result in better quality, greater cost 
savings, or both. Any proposed departure from this plan will be judged on the likelihood that 
such variance will produce a comparable result, adequate for the user over the duration of 
the improvement/ project. 

Applicability - This plan shall govern the construction and development of the project.

Definitions and Terms:

Construction Management Plan – A Construction Management Plan is a combination 
of diagrams, documents, drawings, and specifications that clearly define the steps 
that will be taken to demonstrate how the impacts to the community will be 
minimized. How the impacts associated with any construction project will be 
managed.�Herein�described�as�“Plan”�throughout�the�remainder�of�this�plan.

Construction Mitigation Officer – An appointed employee of the contractor whose 
charge is to ensure that all aspects of a Construction Management Plan are followed, 
and to further ensure that the impacts associated with construction activities within 
the site are effectively managed and impacts associated with the project is the least 
necessary to accomplish the project.

Disturbance Area – A portion of land where topsoil or native soils have been 
removed for purposes of construction (development).

Best� Management� Practices� (BMP’s)� – Schedules of activities, prohibitions of 
practices, maintenance procedures, and other management practices to prevent or 
reduce� the� pollution� of� waters� of� the� state.� BMP’s� also� include� treatment�
requirements, operating procedures, and practices to control site runoff, spillage or 
leaks, waste disposal, or drainage from material storage.

Tree Dripline and Protection Zone - Use the longest branch of the tree as a radius 
from the center of the tree and make a circle. The circle is then defined as the 
dripline and thus is the tree protection zone. 

Final Stabilization – Uniform vegetative cover has been re-established.

Project Location

Disturbance Area - The disturbance area is depicted on the associated proposed site 
plan.

Location - A project vicinity map is depicted on the associated proposed site plan. 
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Description - See associated Community Impact Assessment Statement for full 
description and details

Project Documentation

Permits - The contractor shall maintain all applicable local, state and federal licenses 
and permits that apply to the construction project. 

Public Notice - Compliance with any and all required public notifications shall be met.

Project Signage - A project sign shall be constructed and posted that identifies, at a 
minimum, the property owner, contractor, developer, architect, engineer and land 
use planner.

Project Implementation

Dates of Construction - Dates of construction is expected to commence immediately
following project approval

Hours of Operation - Construction hours shall comply with all applicable City 
Ordinances.

Construction Phasing – Project is a single phase.

Adjoining Properties - No person shall excavate on land close enough to a property 
line to endanger any adjacent public street, sidewalk, and alley, other public or 
private property, or easement, without supporting and protecting the property from 
any damage that might result from construction operations. 

Fencing - All construction areas shall have a non-removable construction fence or 
other approved device securely placed around the areas to be protected. 

Public Health, Safety and Welfare - The construction project shall uphold respect to 
public health and welfare.

Natural Environment - Project construction shall be oriented to minimize harm to all 
aspects�of�the�property’s�natural�environment.�Wetlands�shall�be�protected�pursuant�
to best management practices.

Parking Management

Parking - The contractor shall maintain continuous emergency vehicle access, on 
and around site, including but not limited to police, fire, and ambulance services. This 
includes projects adjacent to roads and alleys. 

Staging - The project shall accommodate construction staging areas on site. 
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Construction Trailers, Storage and Waste - Construction trailers, job materials 
storage, portable restrooms, waste management and recycling containers shall be 
stored on private property and not within ROW, without the required approvals.

Traffic Control

General - All traffic control operations shall be managed by the designated traffic 
control supervisor. 

Haul Routes - Project haul routes shall be oriented to minimize traffic congestion and 
maximize pedestrian safety.

Sediment and Erosion Control

Requirements - The project shall employ Best Management Practices, which will 
minimize erosion and sediment transport. Stockpiles must be protected with erosion 
control devices. County and near shore water inlets, gutters, swales and irrigation 
ditches shall be protected with erosion control devices and such projection 
maintained for the duration of the project. 

Emissions

General - All vehicles and equipment used on site will be properly maintained such 
that�the�engines�will�function�within�manufacture’s�standards�or�parameters.�

Noise Suppression

General - The noise limit for construction shall comply with any and all requirements
of the County Code. All construction equipment shall be adequately muffled and 
maintained to minimize project noise.

Truman Waterfront Port Facilities (Sec 108-249):
This project is not located at the Truman Waterfront Port

SITE PLAN

Scope (Sec 108-276):
This site plan conforms to all applicable sections of land development regulations.

Site Location and Character of Use (Sec. 108-277):
As depicted, the site has sufficient size, adequate specifications, and infrasturcture to 
accommodate the proposed use. The infrastructure and site plan improvements are 
designed to mitigate potential adverse impacts of the propsed use. 

Appearance of Site and Structures (Sec. 108-278):
This applications development plan exhibits harmonious overall design characteristics in 
compliance with the performance standards stipulated in sections 108-278 through 108-288.
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Location and screening of mechanical equipment, utility hardware and waste storage 
areas (Section 108-279):

All mechanical equipment and utility hardware will be appropriately screened.  All waste 
storage areas will be screened from adjacent properties. Solid waste will be hauled to the 
existing dumpsters that service Mallory Square uses located in the onsite parking lot.

Front-end loaded refuse container requirements (Sec. 108-280):
Waste and recycling area is proposed in the East corner of the lease hold, these will be 
serviced by staff and rolled to the Mallory Square service dumpsters located in the parking 
lot.

Roll-off Compactor Container location requirements (Sec. 108-281):
NA - No new roll-off containers are proposed as part of the operation of the restaurant.

Utility lines (Section 108-282):
Utility lines shall comply with the requirements of Sec. 108-282.

Commercial and manufacturing activities conducted in enclosed buildings (Section 108-
283): 

All commercial-retail activities will take place within an enclosed building.  No outdoor 
storage or display is proposed.

Exterior Lighting (Section 108-284):
All proposed lighting shall be shielded, and lighting sources shall be arranged to eliminate 
glare from roadways and streets and shall direct light away from properties lying outside the 
district. Shielding of lighting elements shall be accomplished by using directional fixtures or 
opaque shades. 

Signs (Section 108-285):
Proposed signage will be harmonious with the design theme of the project, will be 
aesthetically pleasing and reinforce good principles and practices of design. All signage 
requires HARC approval pursuant to the LDRs.

Pedestrian sidewalks (Section 108-286):
No new sidewalks are proposed.

Loading docks (Section 108-287):
No loading docks are being proposed as part of the Major Development Plan.

Storage Areas (Section 108-288):
No outdoor storage areas are proposed.

Land Clearing, Excavation, and Fill (Sec 108-289):
Any clearing will be in compliance to Sec. 108-289.  Existing structures will be demolished,
and all debris cleared from site.  Site will be graded, and storm water improvements made in 
preparation for new construction.  

Open Space, Screening, Buffers and Landscaping (Article V and VI) of Chapter 108:
The project is located on a small portion of a much larger nonconforming site. The project 
proposes open space, screening, buffers and landscaping improvements to the leasehold 
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area as depicted in the plans. The project will improve historic nonconformities. Therefore, 
based on the long-held practice and policy of the City, no variances or waivers are required 
due to the proposed improvements to nonconforming open space, screening, buffers and 
landscaping site conditions and the resulting reduction in nonconformities.

Off-street parking and loading (Article VII):
No improvements to the existing parking or loading area are required or proposed. Parking 
for restaurants is based on consumption area. No increase to consumption area is 
proposed.

Storm water and Surface Water Management 
(Article VIII):

Storm water and surface management will be 
provided as depicted on the proposed plans.

Flood Hazard Areas- Floodplain Management 
Ordinance (Section 34-122 through 34-149):

The proposed project is located in the AE10 flood 
zone2 and will comply with all FEMA guidelines.

Utilities (Article IX):
See Concurrency Analysis below.

CONCURRENCY ANALYSIS:

Concurrency Facilities and Other Utilities or Services (Sec. 108-233):
The� City’s� Comprehensive�Plan directs the City to ensure that facilities and services needed to 
support development are available concurrent with the impacts of new development.

The following specific issues are outlined:

1. Potable Water & Sanitary Sewer
2. Recreation
3. Solid Waste
4. Drainage
5. Roads/Trip Generation

The following concurrency analysis reflects the proposed redevelopment of Mallory Square.  The 
site is 154,988 sq. ft. and assumed, for planning purposes, to accommodate 1,000 people per 
day.

Potable Water & Sanitary Sewer “Planned improvements in potable water and/or wastewater 
systems required to establish and/or maintain adopted water and wastewater levels of service.  
System improvements and proposed funding resources required for implementing any 
improvements required to establish and/or maintain adopted potable water and wastewater 
system level of service standards3:”

 
2 Letter of Map Revision (LOMR) 2/26/2015 
3 The�City�of�Key�West’s�Comprehensive�Plan�Policy 9-1.5.1: Resolving Concurrency Issues. 
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Potable Water. Policy 4-1.1.2.C of the City of Key West Comprehensive Plan sets the level 
of service for potable water at 100 gal/capita/day.  

Existing capacity required: 100,000 gal/day
100 gal/capita/day x 1,000 capita = 100,000 gal/day

Proposed capacity required (measured by floor area): 100,000 gal/day 
100 gal/capita/day x 1,000 capita = 100,000 gal/day

Based on the concurrency management calculation prescribed in the Comprehensive Plan, 
there is no increase in the proposed capacity required by Key West Comprehensive Plan 
LOS standards; the Florida Keys Aqueduct Authority has the capacity to continue to supply 
adequate service to this property. FKAA has constructed facilities on the mainland in Florida 
City to expand water supply for the Florida Keys. This permitted and constructed 
improvement enables FKAA to provide over 23 MGD, which will provide sufficient capacity 
through 20224. Operational in 2011, the recent expansion of the R.O. plant will provide 6.0 
MGD, which combined with the 17.0 MGD permitted withdrawal from the Biscayne Aquifer, 
increased available water supply to 23 MGD for the Florida Keys.

Expanded Florida City R.O. Plant. The Department of Health issued Permit # 150092-007-
wc/04 (Exhibit I) on November 14, 2006 to allow for the construction of an expanded reverse 
osmosis (R.O.) water plant in Florida City. The expanded water plant is designed to treat 
blended Floridian Aquifer water as an alternative water source to the Biscayne Aquifer. The 
permit design capacity of the expanded R.O. plant is 6 MGD. 

Revised Water Use Permit. The SFWMD issued revised Water Use Permit (WUP) #13-
00005-W (Exhibit II) on March 26, 2008, which recognizes the additional blended Floridian 
Aquifer capacity that will be provided by the expanded R.O. plant. Interim Water Use 
Allocations in the WUP permit provide FKAA with an allocation of 17.00 MGD (dry season) 
and 17.79 GPD (wet season) which may be withdrawn from the Biscayne Aquifer and allows 
FKAA to utilize the Stock Island and Marathon Reverse Osmosis plants for any demands 
exceeding the interim withdrawal limit, pending completion of the R.O. plant in Florida City. 
The Stock Island and Marathon R.O. plants have a combined capacity of 3.0 MGD providing 
an interim WUP water supply of 20.0 MGD during the dry season if needed. Once 
operational in 2010, the R.O. plant will provide an additional 6.0 MGD, which when 
combined with the 17.0 MGD permitted withdrawal from the Biscayne Aquifer, will increase 
available water supply to 23 MGD for the Florida Keys. 

The interim allocation of 20 MGD (7,300 MG/year) through 2010 and 23 MGD after 2010 
provides ample water supply to support the adopted amendment and allocated growth well 
beyond� 10� years.� The� “Monroe� County� 2007� Annual� Public� Facilities� Report”� documents�
historic water use in the Florida Keys. Water demand has fluctuated significantly on an 
annual basis, however when evaluated over a ten-year period, the data shows an increase 
in water demand of more than 1 billion gallons over the last 10 years with an annual average 
increase of approximately 104 MG/year. This increase in demand can be shown in the 
following calculation:

 
4 Excerpt from Analysis by Kenneth B. Metcalf, AICP, (Greenberg Traurig, P.A.), August 22, 2008. 
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� 1996 annual water demand = 5,272 MG /year
� 2006 annual water demand = 6,310 MG /year
� Average Annual Increase = (6,310 MG - 5,272MG)/ 10 = 103.8 MG /year 

Based on the average annual increase of 103.8 MG per year, the interim allocation would be 
sufficient for an additional 9.5 years of growth beyond 2006 or through 2015 until demand 
reaches the interim permitted withdrawal of 20 MGD (7,300 MG/year).  Since completion of 
the Florida City facilities, the 23 MGD allocation is available to support yet another 9.5 years 
of growth. Based on these findings, sufficient permitted water supply is available to meet the 
needs of the Florida Keys through 2024.

Improvements Schedule/Status. Condition 30 of the WUP provides the R.O. plant and the 
associated Floridian deep wells that will provide 23 MGD of capacity through 2024:

� DEP Underground Injection and Control permit was obtained on May 21, 2008.
� Construction contracts were required within 180 days or by November 21, 2008;
� Testing is required within one year and 30 days from issuance of the permit or by 

June 21, 2009.
� The R.O. plant construction was completed in January, 2010.

Sanitary Sewer
Policy 4-1.1.2.A. of the City of Key West Comprehensive Plan sets the level of service for 
nonresidential sanitary sewer at 660 gal/acre/day.  

Existing capacity required: 2,376 gal/day
The total capacity required for the non-residential use on 3.6 acres
660 gal/acres/day x 3.6 acres = 2,376 gal/day

Proposed capacity required: 2,376 gal/day
The total capacity required for the non-residential use on 3.6 acres
660 gal/acres/day x 3.6 acres = 2,376 gal/day

Based on the concurrency management calculation prescribed in the Comprehensive Plan, 
there is no increase in the proposed total capacity; by the City of Key West Comprehensive 
Plan LOS standards, the current wastewater treatment plant has the potential treatment 
capacity of 10 million gallons per day.  Only 4.8 million gallons per day of capacity are 
currently utilized5.� � The� current� plant� has� the� capacity� to� supply� service� to� this� project’s�
needs.

Recreation- “In�cases�where� residential development is proposed, information shall be submitted 
describing plans for accommodating recreational demands generated by the development, 
including�demonstrated�evidence�that�the�City’s�adopted�level�of�service�for�recreation�shall�not�be�
adversely impacted6:”

No residential development is proposed.

 
5 Per September 3, 2010 memo from Greg Smith, project Manager for CH2M Hill OMI  
6 The�City�of�Key�West’s�Comprehensive�Plan�Policy�9-1.5.1: Resolving Concurrency Issues. 
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Solid Waste- “Projected� demand� generated� by� the� development� on� the� solid� waste� disposal�
system�and�assurances�that�the�City’s�adopted�level�of�service�for�solid�waste�disposal�shall�not�be�
adversely impacted7:”

Policy 4-1.1.2.D of the City of Key West Comprehensive Plan sets the level of service for 
nonresidential solid waste disposal at 6.37 lb/capita/day and 0.25 lb/capita/day

Existing solid waste capacity required: 6,370 lbs/day
6.37 lb/capita/day x 1,000 capita = 6,370 lbs/day

Proposed solid waste capacity required: 6,370 lbs/day
6.37 lb/capita/day x 1,000 capita = 6,370 lbs/day

Existing recycling capacity required: 6,370 lbs/day
0.25 lb/capita/day x 1,000 capita = 250 lbs/day

Proposed recycling capacity required: 6,370 lbs/day
0.25 lb/capita/day x 1,000 capita = 250 lbs/day

Based on the concurrency management calculation prescribed in the Comprehensive Plan, 
there will be no increase of solid waste generated by this site.  Waste Management has 
more than enough capacity to handle the proposed capacity8.

Drainage - “Conceptual� plan� for�accommodating� storm�water� run-off and demonstrated evidence 
that the proposed drainage improvements shall accommodate storm water run-off without adversely
impacting�natural�systems�or�the�City’s�adopted�level�of�service�for�storm�drainage:”

This site will meet the minimum requirements through best management practices as 
depicted on the attached storm water management plans.

Roads/Trip Generation - The current Comprehensive Plan was adopted on 03/05/15. Policy 2-
1.1.3� declares� the� City� of� Key�West� as� a� dense�Urban� Land� Area� and� “thereby� exempted� from�
transportation�concurrency� requirements�for�roadways”.�Upon�adoption�of�Policy�2-1.1.3, Sec. 94-
101(d)(2) became inconsistent with the Comprehensive Plan. Therefore, this analysis is based 
solely on the transportation standards of the Comprehensive Plan.

Policy 9-1.5.1: “Estimated� trips� for�the�peak�hour�generated�by� the�proposed� land�use(s)� together�
with anticipated on- and off-site improvements necessitated to accommodate the traffic impacts 
generated by the development including, additional R/W, roadway improvements, additional paved 
laneage, traffic signalization, proposed methods for controlling access and egress, and other similar 
improvements9:”

For the purposes of calculating traffic generation we used the Institute of Transportation 
Engineer’s�7th�Edition�Trip�Generation�Volumes.��

  

 
7 The�City�of�Key�West’s�Comprehensive�Plan�Policy 9-1.5.1: Resolving Concurrency Issues. 
8 Per January 25, 2010 memo from Jay Gewin, City of Key West 
9 The�City�of�Key�West’s�Comprehensive�Plan�Policy 9-1.5.1: Resolving Concurrency Issues 
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ITE
Category

Amount

Weekday
9.02�trips/1k�sq.�ft.

Saturday
10.82�trips/1k�sq.�ft.

Sunday
8.38�trips/1k�sq.�ft.

Previously
Existing

Proposed
Previously
Existing

Proposed
Previously
Existing

Proposed

Quality�
Restaurant
(ITE�#�931)

2,344�sq.�ft.�of�gross�
consumption�area

21.14 21.14 25.36 25.36 19.64 19.64

Mallory Square is serviced by local streets. The comprehensive plan does not provide level 
of service standards for local streets. Notwithstanding, there is no predicted change in trip 
generation based on gross consumption area.






















































