RESOLUTION NO. 11-118

A RESOLUTION OF THE CAROLINE STREET CORRIDCR
AND BAEAMA VILLAGE COMMUNITY REDEVELOPMENT
AGENCY {CRA) , APPROVING THE ATTACHED
ASSTGNMENT OF LEASE AND CONSENT OF LESSOR FROM
BARBARA L. LOMBA (ASSIGNOR) TO JAMES R.
MCELDERBERRY AND SUSAN L. LABATE (ASSIGNEES)
FOR LAZY WAY UNIT C; PROVIDING FOR AN
EFFECTIVE DATE

WHEREAS, the CRA approved the original IL.ease Agreement with
Colby Fisher in Resolution 08-111, and an Assignment of Lease to
Barbara L. Lomba d/b/a Lazy Breeze Sea Glass Creations in

Resclution 09-282,

NOW, THEREFORE, BE IT RESOLVED BY THE CAROLINE STREET CORRIDOR

AND BAHAMA VILIAGE COMMUNITY REDEVELOPMENT AGENCY, AS FOLLOWS:

Section 1: That the attached Assignment of Lease Agreement

and Consent of Lessor is hereby approved.
Section 2: That this Resclution shall go into effect

immediately upon its passage and adoption and authentication by the

signature of the presiding officer and the Clexk of the Agency.
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Passed and adopted by the Caroline Street Corridor and Bahama
village Community Redevelopment Agency at a meeting held this

6th day of April , 2011.

Authenticated by the presiding officer and Clerk of the Agency

orl April 6 ; 2011.

Filed with the Clerk April 6 , 2011.

CHERYL. SMITH Q CITY CLERK
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Executive Summary

TO: Community Redevelopment Agency
CC: Jim Scholl

FR: Marilyn Wilbarger, RPA, CCIM
DT: March 17, 2011

RE: Lazy Way Lane Unit C Lease Assignment

ACTION STATEMENT

This is a request to consider a lease assignment from Barbara L. Lomba D/B/A lazy
Breeze Sea Glass Creations to Fames R. McElderry and Susan L. Labate for Unit C on
Lazy Way Lane. This lease assignment was approved by the Bight Board on March 9,
2011. :

HISTORY

Colby Fisher entered into a five year lease to operate an internet café and art gallery in
April of 2008. He sold his business to Barbara Lomba in 2009 and she has now also
entered into an agreement to sell her business. The lease term does not expire vntil the
end of February in 2013 however all terms of the current agreement as assigned will
remain in full force and effect. The rent is at market rate and the use of the premises will
not change.

FINANCIAL STATEMENT:
The assignees will provide a letier of credit equal to six months rent in the amount of
$4,884.78.

RECOMMENDATION:

An assignment of the lease is provided for in Section 10 of the lease and the assignees
will continue to operate the existing business with no change of use. Therefore staff
recommends approval of the assigiment as requested.

ATTACHMENTS:

Lease Assignment

Resolution §9-282 Prior Lease Assignment
Resolution 08-111 Original Lease



ASSIGNMENT OF LEASE AGREEMENT AND CONSENT OF LESSOR

THIS ASSIGNMENT is made this 6th  day of April , 2011 by and
between Barbara L Lomba Gimbalik DBA Lazy Breeze Sea Glass Creations, as assignor,
to James R. Mc Elderry and Susan L. Labate as assignees.

The assignor, in consideration of the covenants and agreements contained herein,
assigns and transfers to assignees the lease agreement (hereinafter “Agreement”}, dated
April 2, 2008 executed by Colby Fisher, as Lessee and by Margan McPherson, Chairman
of the Caroline Street Gorridor and Bahama Village Community Redevelopment Agency,
as Lessor and subsequently assigned fo Barbara L. Lomba on November 5th of 2009 and
consented to by Craig Cates, Chairman, Caroline Street Corridor and Bahama Village
Community Redevelopment Agency, The Agreement and Assignment pertains fo real
property located at Lazy Way Lane Unit C, in Monroe County, Florida, and more
particutarly described on Exhibit*A” ofthe lease which is attached herefo and incorporated
by reference.

1. The assignor assigns and transfers unto the assignees all of its right, fitle,
and interest in and to the Agreement, the Assignment, and premises, subject to all the
conditions and terms contained in the Agreement and the assignment thereof. A Copy of
the Agreement and Assignment are attached hereto, incorporated by reference, and more
particufarly described as Exhibit A” and Exhibit A-1

2. The assignor herein expressly agrees and covenants that she is the lawiul
and sole owner of the interest assigned herein; that this interest is free from all
encumbrances:; and that she has performed all duties and obligations and made all
payments required under the terms and condiiions of the lease agreement and
assignment.

3.  The assignor herein expressly acknowledges, pursuant to paragraph 8 ofthe
Agreement, that this assignmentshall net relieve assignor from liability for payment of rent
or from the obligation to keep and be bound by the terms, conditions, and covenanis
contained in the Agreement and Assignment.

4. The assighees herein expressly agree herein to be liable for all the duties and
obligations required by it terms of the lease agreement. The assignees expressly agree
herein to pay ali rent due after the effective date of this agreement, and to assume and
perform all duties and obligations required by the terms of the lease agreement

5. This assignment is contingent upon the completion of the sale between the
- assignor and assignees of the business conducted on the subject premises.

6. No later than the effective date of this assignment, the assignees herein
expressly agree to execute personal guarantees and to provide to the lessor a security
deposit in the amount of $5,000.00 USD which shall be retained by Landlord pursuant to
Section 5 of the lease.



7. In the event assignees file any form of bankruptcy, lessor shall be entitied {0
immediate termination of the automatic stay provisions of 11 U.S.C. §362, granting the
lessor complete refief and allowing the lessor to exercise all of its legal and equitable
rights and remedies, including, without fimitation, the right {o terminate this lease and
dispossess assighees from the demised premises in accordance with Florida law.
Additionally, assignees agree not fo directly or indirectly oppose or otherwise defend
against the lessor's effort to gain refief from any automatic stay. The lessor shall be
entiled as aforesaid to the lifting of the automatic stay without the necessity of an
evidentiary hearing and without the necessity or requirement of the lessor to establish or
prove the value of the leasehold, the lack of adequate protection of his interest in the
leasehold, or the lack of equity in the same. Assignees specifically agree and
acknowledges that the lifting of the automatic stay hereunder by the appropriate
bankruptcy court shall be deemed to be “for cause” pursuant fo section 362(d) (1).

e Bob s [l

Witness as to Assignof— [ )
ASSIGNEE: James R. McElderry

)éiwu)ﬁts %’7{% %C%Z

“Witness as to Assignees .~

QSSIGNEE: Susan L. Laba

Witness as to Assighees

ASSIGNOR

State of Florida 1
County of Monroe  }

| HEREBY CERTIFY that on this day personally appeared before me, an officer duly
authorized fo adminisier caihs and take acknowledgements, :
¥© personally known or)who provided as photo
identificaliohand-whoexecated the foregoing instrument and he/she acknowledged before me that
helshe executed the same individually and for the purposes therein expressed.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal in the
County and State last aforesaid, this ann _ day of m?’iﬁk/ , 2014} .

Notary Public, Staie ogFlorida

My Commission Expires:

§ ¥, DIANE M COOPER
F :.*'g COmMSSFGﬁ #DD 579850
a7 Expires May 22, 2014

s Bonded Thru Troy Felh insunnca 800-385-7013

o




ASSIGNEES
State of‘leuﬁda?A }
County of Meade  }
‘%a S

| HEREBY CERTIFY that on this day personally appeared before me, an officer duly
aruthorized to administer oaths and take acknowledgements, . Tames £. e&lderry ,
to me personally known orwho provided "D vess Voeeag as photo identification,
and who execuied the foregoing instrument and he/she acknowledged before me that he/she
executed the same individually and for the purposes therein expressed.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal in the
County and State last aforesaid, this T day of _ e o , 200

A £ SEES
Notary Public, State of Fiurira
My Commission Expires: - 2¢ ¢ A
COMMOPWEALTH OF PENNSYLVAMIA

HNoteria Seal
Samdra L. Styer, Notary Pubfic
Caemarnven Twp., Berks Cournty
&y Commission Expires Sapt 20, 2012

Hember, Pennsyvanta Association of Notaries

State of FigHda & ¥
County of Monroe  }
Rarks

| HEREBY CERTIFY that on this day personally appeared before me, an officer duly
authorized to administer oaths and take acknowledgements, _ Susan v Labade ,
to me perscnally known orwho provided __©e {verm  bicenss as photo identification,
and who exscuted the foregoing instrument and he/she acknowledged beforée me that hefshe
executed the same individually and for the purposes therein expressed.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal in the
- County and State last aforesaid, this i day of __roaccm 20,

Son b e
Notary Public, State of Efordda
My Commission Expires: {~zoe—t 1223

COMMONNEALTH OF PENNSYLVANIA
Notariet Seal
Sandra L Styer, Notary Pubic
Caemarvon Twp., Berks County
iy Comanission Expires Sept 20, 2012
Marnner, Pennsyivania Assodiation of Motaries




CONSENT OF LESSCR

L Coante Cutes . the Lessor named in the above
assignment of thaf~lease agreement as previously assigned executed by us on
et . 2o /4, herein expressly consent 1o that assignenent.

1 also consent fo the agreement by the assignees to assume, afler the effective date
of the assignment, the payment of rent and the performance of all duties and obligations as
set forth in the lease and accept assignees as tenant in the place of Barbara L. Lomba
Cimbalik alone.

LESSOR:
Caroline Street Corridor and Bahama
Village Community Redevelopment Agency

443

il

Witness as to Lessor

State of Florida }
County of Monroe }

| HEREBY CERTIFY that on this day personally appeared before me, an officer duly

aut@arize_d & administer oaths e acknowledgements,
{ ﬂ"\ft) s ) personally’known or who provided

as photo 1 cation, and who executed the
foregoing instrument and he/she acknowledged before me that he/she executed the same
for the purposes therein expressed.

OF, | have hereunto set my hand aljg%fﬁx?d my official seal
atiresaid, this L day of __ &P!1 L 204}

 h fome

Notary ﬂ.lb!ic, State of Florida

My Commission Expires



GUARANTY

This Guaranty is made this |3 day OM 2011 in accordance with the Lease
Agreement (hereinafter Agreement) dated Nt (e, 2011 by and between the City of Key
West Caroline Street Corridor and Bahama Village Community Redevelopment Agency
(hereinafter City) and James R. Mc Elderry and Susan L. Labate (hereinafter Tenant) and James
R. Mc Elderry and Susan L. Labate (hereinafter Guarantors) for the Demised Premises
(hereinafter Premises) located at Lazy Way Lane Unit C Key West, Florida.

In consideration of granting the use of the Premises to Tenant, and other good and
valuable consideration, Guarantors does hereby covenant and agree that:

(a) The Guarantors do hereby absolutely, unconditionally and irrevocably guarantee
to the City the full and complete performance of all of Tenant’s covenants and
obligations under the Agreement and full payment by Tenant of all rentals, additional
charges and other charges and amounts required to be paid hereunder during the entire
term. Guarantors’ obligations hereunder shall be primary and not secondary and are
independent of the obligations of the Tenant.

(b) A separate action or actions may be brought and prosecuted against Guarantors,
whether or not action is brought against Tenant or whether Tenant shall be joined in any
such action or actions. At the City’s option, the Guarantors may be joined in any action or
proceeding commenced by the City against Tenant in connection with and based upon
any covenants and obligations under the Agreement, and the Guarantors hereby waive
any demand by City and/or prior action by City of any nature whatsoever against Tenant.

{c) The Guarantors consent to forbearance, indulgences and extensions of time on the
part of the City being afforded to Tenant, the waiver from time to time by City of any
right or remedy on its part as against Tenant. The Guarantors hereby agree that no act or
omission on the part of the City shall affect or modify the obligation and lability of the
Guarantors hereunder.

(d)  This Guaranty shall remain and continue in full force and effect, notwithstanding
(1) any alteration of the Agrecment by parties thereto, whether prior or subsequent to the
execution hereof, (ii) any rencwal, extension, modification or amendment of the
Agreement, (iil) any subletting of the Demised Premises or assignment of Tenant’s
interest in the Agreement.

(e) The Guarantors’ obligations hereunder shall remain fully binding although City
may have waived one or more defaults by Tenant, extended the time of performance by
Tenant, released, returned, or misapplied other collateral given later as additional security
(including other guarantees) and released Tenant from the performance of its obligations
under the Agreement.

() In the event any action or proceeding be brought by City to enforce this Guaranty,
or City appears in any action or proceeding in any way connected with or growing out of
this Guaranty, then and in any such event, the Guarantors shall pay to City reasonable
attorney’s fees, but only if City is the prevailing party. The Guarantors in any suit



brought under this Guaranty do hereby submit to the jurisdiction of the courts of the State
of Florida and to the venue in the circuit court of Monroe County, Florida.

(2) This Guaranty shall remain in full force and effect notwithstanding the institution
by or against Tenant or bankruptcy, reorganization, readjustment, receivership or
insolvency proceedings of any nature, or in the disaffirmance of the Agreement an any
such proceedings or otherwise.

(h) This Guaranty shall be applicable to and binding upon the heirs, representatives,
successors and assigns of City, Tenant and the Guarantors.

is__ 13~ dayof 204}

: %W\ Guarantor: James R. Mc Elderry
MJUA by, f K- Il
S Pri—

Name: PERRA GAETER M Téﬂ-’ Name: James K. MCU&QJ(\/.
Date: 17[/)1 3/] f Date: ‘l/i«? /QUU

State of Florida i
County of Menroe  }

IN WITNESS WHEREOF, the Guargtors have caused the foregoing Guaranty to be

[ HEREBY CERTIFY that on this day personally appeared before me, an officer

duly  authgrized ,to  administer  oathg cknowledgements,

A\MOQ m({‘q *\S\:Sﬂ to (me personally known or “who provided

as photo identification, and Who executed the

foregoing mstrument and he/she acknowledged before me that he/she executed the same
individually and for the purposes therein expressed.

IN WITNESS WHEREOF, I have hereunto set my hand apd afﬁxed my oﬁicwi

seal in the County gnd Siaic 1o S
Sl ’gggg, DlANE M COOPER

2 Commission # DD 979850
B ;‘ Expires May 22, 2014

5 '1? HAF B RIS Bonded Thiu Troy Fain Insurance B00-385-7019

My Commission Expires:

Name: D@E@F\ GM?_?EHNM el Name: % L. LasaA—s
Date: A{//;l‘/"} Date: "i\{ ‘3’{%@\‘

State of Florida ¥



County of Monroe  }

I HEREBY CERTIFY that on this day personally appeared before me, an officer
dul authorized to  administer oaths _and _ take  acknowledgements,

<o LABKTE. , to mce:personally knowp or who provided
as photo identification, and who executed the

foregoing instrument and he/she acknowledged before me that he/she executed the same
individually and for the purposes therein expressed.

IN WITNESS WHEREOQF, I have hereunto set my hand mw official
seal in the County and State last aforesaid, this [ day of , 20 ﬂ

Yy |
Notary Public, State of Florida

My Commission Expires:

em iHg, DIANE M. COOPER
+& Commussion # DD 970850
Q?‘*- Expires May 22, 2014

_*
=

=

’?pn B Bonded Thru Troy Fain Insuraince B00-385-101%




Exhibit A - Lease

Resolution 08-111



RESOLUTION NG. 08-131

A RESOLUTION OF THE CAROLINE STREET CORRIDOR
AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT
AGENCY (CRA) APPROVING THE ATTACHED LEASE
BETWEEN THE CRA AND COLBY FISHER d/b/a LAZY &
FOR THE PROFERTY LOCATED AT LAZY WAY LANE,
UNIT ¢ IN THE KEY WEST BIGHT; PROVIDING FOR AN

EFFECTIVE DATE
BE IT RESOLVED BY THE CAROLINE STREET CORRIDOR AND EAHAMA

VILLAGE COMMUNITY REDEVELOPMENT AGENCY, AS FOLLOWS:
Section 1: That the attached lease is hereby approved.
Section 2: That this Resolution shall go into effect

immediately upon its passage and adoption and authentication by the

signature of the presiding officer and the Clerk of the Agency.
Passed and adopted by the Carcline Street Cérridor and Bahama
Village Community Redevelopment Agency at a meeting held this

ist day of April , 2008,

Authenticated by the presiding officer and Clerk of rhe Agency

on April 2 , 2008.

Filed with the Clerk April 2 ., 2008.

CHERYL SMITH{/CITY CLERK




Executive Summary

TO: Community Redevelopment Agency
CC: Mark Finigan

FR: Marilyn Wilbarger, RPA, CCIM
DY:  October 20, 2009

RE: Lazy Way Lane Unit C Lease Assignment

ACTION STATEMENT .
- This is a request to consider a lease assignment for Colby Fisher D/B/A Lazy @ to

Barbara L. Lomba D/B/A Lazy Breeze Sea Glass Creations for Unit C on Lazy Way
Lane. This lease assignment was approved by the Key West Bight Board on October 20,

2009

HISTORY
Colby Fisher entered into a five year lease to operate an internet café and art gallery in

April of 2008. He has agreed to sell the business to Barbara Lomba who is also a current
tenant in Unit E on Lazy Way Lane. It is her intention fo swap spaces to enlarge her
jewelry store and down-size the internet café and art gallery.

FINANCIAL STATEMENT:
The tenant/assignee has presented financial information and a summary of her credit

score is attached. She will also post a two-month security deposit and a personal
guarantee. Barbara has an excellenf payment history at the Key West Bight.

RECOMMENDATION:
Staff supports this lease assignment as the demand for internet use is less than anticipated

downsizing the enterprise is imperative while the expansion of the handcrafted jewelry
supports the goal of having local artisans on Lazy Way Lage.

ATTACHMENTS:
Lease Assignment
Personal Guarantee



ADVANTAGES/DISADVANTAGES

Advanrtages:
An Intemet caf€ that will focus on providing quality Intemnet terminals and wireless

access will meet the needs of marina tenants and visitors alike. Artwork from local artists
will be hurg on the walls and will be for sale as well.

Disadvantages:
This is a start up business with the inherent risks associated with any new business.

FINANCIAL STATEMENT: _
The tenant has provided a credit report that reflects an average score of 634 as submitted

by the three major credit-reporting agencies. There are no delinquencies reported. The
tenant will also post a two-month security deposit and the lease includes a personal
guarantee. The proposed rent represents market rate for this space, In addition, the lease
includes reimbursement for common area maintenance, taxes and insurance, and utilities

as well as percentage rent.

RECOMMENDATION:
Based upon the information presented staff believes that the proposed tenant is qualified

to lease space on Lazy Way L.ane and that the proposed use is compatible with the other
tenants in this area.

ATTACHMENTS:

Draft Lease
Credit Report Summary




Lease Agreement

between

Caroline Street Corridor and
Bahams Village Community
Redevelopmeut Agency

as Landiord

and

Colby Fisher

as Tepant

Dated 0(;/ Hﬁ/ e

Bev. 8.7.07 i



{
THIS LEASE is made as of the {4 ®day of _Je  200f by and between the

LANDLORD and TENANT identified below:

1, INFORMATION PROVISIONS:

i1

1.2

I3

14

1.4.1
L5

1.5.1

132

L5.3

1.6

LANDLORD’S NAME & MATLING ADDRESS:
Caroline Street Corridor and
Bahama Village Community
Redevelopment Agency,
P.O.BOX 6434
KEY WEST, FL 33040

TENANT’S NAME & MAHLING ADDRESS:
Colby Fisher ,
P.0, Box 766
Key West, FL 33041

TENANT’S TRADE NAME: Lazy@
GUARANTOR (S) AND ADDRESS: Colby Fisher

DEMISED PREMISES (Section 2): as per EXHIBIT “A” located at Unit C Lazy
Way Lane in the KEY WEST BIGHT (hercinafler referred 1o as the “Property”).

128 NET USABLE SQUARE FEET
PROPORTIONATE SHARE OF THE TOTAL NET USABLE SQUARE FEET:

TENANT’S Proportionate Share is based upon TENANT™S Net Usable Square Feet ag it
relates to the Total Net Usable Square Feet of the Property

EXPANSION/RIGHT OF FIRST REFUSAL.: None

TERM (Section 3.): FIVE (5) YEARS
COMMENCEMENT DATE: April 1, 2008 as acknowledged by TENANT’S written
siatement

RIGHT TO TERMINATE: None

RIGHT TO RENEW: This Lease may be renewed for an additional five years upon rent
and terms to be negotiated by the parties and in accordance with the City of Koy West
Code of Ordinances.

MINIMUM RENT FOR TERM (Section 4): The base rent and base rent increases for the
term and any rencwals thereof as per EXHIBIT “B” attached hereto and incorporated

herein.

Rey. 8.7.07 2




1.6.1  ADDITIONAL RENT: Tenant shall pay its Proportionate share of CAM, Real Estate
Taxes, Insurance, Sales, Use or Excise Taxes together with Management and

Administrative fees estimated as per EXHIBIT “B”

162 RENTPAYMENT DUE DATE: Payable in advance on the first (1%) of each and every
month of the term hereof,

LATE CHARGE: 15% of the amount in arrears if received after the fifth day of cach and

163
every month together with an administrative fee of $50.00 for processing late payments.

164 PERCENTAGE RENT: Six (6%) percent of TENANT®S Gross Sales in excess of the
“Percentage Rent Base Amount” as per EXHIBIT “B”.

1.6.5 HOLD OVERRENT: 150% of the Minimum Base rent during the last vear of the
expiring term.

166 RENT CONCESSIONS: None

1.7 SECURITY DEPOSIT ¢Section 5); Eqmal to two month’s base reut.

1.8 PERMITTED USE (Section 6): Retail intemet café and art gallery

1.9 INSURANCE: (Section 9) $1,000,000.00 commercial Hability minimum per occurrence

1.10  ASSIGNMENT OR SUBLETTING: {Section 10} Alowed with LANDLORD’S
approval

1.11  UTILFFIES: (Section 17) The TENANT shall pay for all utilitics associated with the use
of the Demised Premises as pro-rated by utility sarvey.

INITIALS: LANDLORD™,, 4'& TENANT (giﬁ

WITNESSETH:

That the LANDLORD and the TENANT, for and in consideration of the keeping by the parties of
their respective obligations hereinafier contamed, as well as for one dolfar ($1.00} and other good
and valuable consideration by each of the parties unto the other, in hand paid simultaneously with
the excoution and delivery of these presents, the receipt of which is hereby acknowledged, have

agreed as follows:

2. DEMISED PREMISES - Upon the terms and conditions hereinafter set forth, and in
consideration of the payment from time to time by the TENANT of the rents hereinafter set forth,
and in consideration of the performance continuousiy by the TENANT of each and every one of
the covenants and agreements hercinafter coatained by the TENANT to be kept and performed,
the LANDLORD does hereby lease, let, and demise unto the TENANT, and the TENANT does
hereby lease of and from the LANDLORD, the following Demised Premises situated, lying, and
being in Monroe County, Florida: That portion of the Property outlined and/or crosshatched on
Exhibit "A" which depicts the Net Usable Square Feet of the Demised Premises. The Net Usable
Square Feet is defined as all imterior floor space, any second floor space, storage, covered dining
areas and commercizlly used outdoor areas or any other area set aside for the exclusive use and
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economic benefit of the Tenant and containing the approximate dimensions and area: It is agreed
that the Net Usable Square Feet for the purpose of any calcslations which are based on Net
Usable Square Feet is as stated in Section 1.4, It is agreed that TENANT’S Proportionate Share
1s based upon TENANT™S Net Usable Square Feet as it relates to the Total Net Usable Square
Feet of the Property. LANDLORD reserves the right to re-measure the Demised Premises fiom
time to time and $o adjust the TENANT'S Net Usable Square Feet and the rent or rental rate
applied to the square footage as determined by any re-measurement or change in use. TENANT
accepts the Demised Premises in an “as is”, “where is” condition and acknowledges that
LANDLORD has no obligations for any construetion or improvements in commection with

TENANT’S occupancy of the Demised Premises.

LANDLORD reserves the right from time to time with good canse, upon at least sixty (60) days
advance written notice fo relocatc TENANT to other Demised Premises within the Property, prior
to or during the term of this Lease, so long as usable area so substituted equals or exceeds the
usable arca of the Demised Premises; provided however that TENANT shall have the right a its
sole option and as its sole remedy, to terminate the Lease upon sixty (60) days advance written
notice which right rust be exercised, if at all, within fifteen (15) days after receipt of
LANDLORD’S relocation notice, which relocation notice may be withdrawn by LANDLORD
within ten (10) days after LANDLORD'S receipt of TENANT'S termination notice, in which
event TENANT'S attempted termination shall be null and void and the lease shall continue in full
force and effect in accordance with its terms. In the event LANDLORD shall relocate TENANT

to other space within the Property, LANDLORD shall pay the reasonable relocation costs of
TENANT i connection therewith, but LANDLORD shall not have any other Hability with

respect fo any such relocation.
Expansion/Right of First Refusal — None

3. TERM - The termn of this Lease shall be for five years which shall commence on
March 1, 2008 and shall end at midnight on the last day of February, 2013 unless sooner
terminated as provided for herein. Upon occupancy TENANT shall firnish LANDLORD
a writien statement stating the TENANT has accepted the Demised Premises for
occupancy and setting forth the actnal commencement and expiration dates of the Lease.
TENANT'S written statement shall become attached to and incorporated into this lease
Exhibit “D”. In the absence of TENANT’S written statement the lease term shall remain
as stated above. A Lease Year is the twelve-month period beginning on the
commencernent date of each year and ending at the conclision of the same date one year
later. If possession of the Demised Premises shall for any reason not be delivered to
Tenant on the Commencement Date, this Lease shall nevertheless continue in full force
and effect, and no liability whatsoever shall arise against LANDLORD out of any delay

other than the abatement of rent.

3.1 Right to Terminate — None

32 Right to Renew - This Lease may be renewed for an additional term of five (5) years
upon rent and terms to be negotiated by the parties in accordance with the City of Key West Code
of Ordinances. The rent and terms of the repewal term must be acceptable to both the
LANDLORD and the TENANT in their absolute discretion and must be set forth in writien
addendum to this Lease. If the parties fail for any reason whatsoever te agree upon and enter into
such addendum at feast 120 days prior to the end of the initial term of this Lease, then any
obligations that the parties may have pursuant to this section to negotiate renewal terms shall
cease and LANDLORD shall be firee to Iease the Demised Premises to the general public upon
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such rent and terms as it deems appropriate,

4. RENT - All rentals provided for hezein shall be payable in advance, without prior
demand therefore and without deductions or setofis for any reason whatsoever on the first day of

each and every mouth of the term bereof.

4.1 Late Charges. Any monthly rental not received by the fifth day of the month shafl incer
- a late fee equal to fifteen percent 15% of the amount in arrcars. In addition, all payments

received after the due date shall incor a $50.00 administrative fee to coves the costs of
collecting and processing late payments. LANDLORD shall have no obligation to accept
Iess thao the full amount of all installments of rental, additional rental or other amounts
due hereunder and interest thereon which are due and owing by TENANT to
LANDLORD. If LANDLORD accepis less than the full amount owing, LANDLORD
may apply the sums received toward such TENANT'S obligations, as LANDLORD shall

determine in its sole discretion.

4.2 Imterest en Rest. Rent and additional rent not paid within fifieen (13) days of when due
shall bear interest from the date due until paid at the highest rate permitted by law.

43 Obligstion to Survive. TENANT’S obiigation o pay rent that is accrued and unpaid
hereunder shall survive the expiration or termination of the Lease.

44 The rent reserved under this Lease for the teim hereof shall be and consist of

(a) Beginuing with the commencement date and throughout the term of this Tease,
TENANT agrees to pay to the LANDLORD as and for minimuem rent for the Demised
Premises the annual amount, in equal monthly installments, in advance, on the first day
of cach and every calendar month, as per EXHIBIT“B™. Inthe event the rent
commencement date 1s other than the first day of a calendar month, the rent for
the partial first calendar month of the term will be prorated on a daily basis and

payable on the commencement date.

{b) Simultancously with cach sach payment, TENANT agrees o pay to
LANDLORD any sales, use or excise tax imposed or levied against rent or any other
charge or payment required hercunder to be made by TENANT which tax has been
imposed or levied by any governmental agency baving jurisdiction thereof, this shail
include any new taxes imposed during the term of this Lease which are in addition fo or
in substitution for any such tax which is presently imposed.

{c) Commencing with the st day of the Term, TENANT agrees to pay to LANDLORD,

as Additional Rent, TENANT S Proportionate Share, as stated in Section 1.4, of
Common Area Maintenance Charges in Monthly Installments a5 specified berein.

The Common Area Maindenance Charges are based on the Estimated Common Area
Maintenance Charges attached hereto as EXHIBIT “B” These charges are only
estimates. The TENANT shal! be responsible for all Common Area Maintenanece
Charges actally incusred on a pro rata assessment basis. Any increase in the common
area charges shall result in an increase in the TENANT'S Common Area Maintenance
Charges. Common Area Maintenance Charges for controflable expenses assessed after
the base year shall not increase in any given year by more than 5% of the previous year's
common area assessment for controllable expenses. The base year for the purpose of
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limiting increases in Common Area Maintenance Charges shall be the first year of the
term of this lease. This Iimitation shall apply only fo those services meluded in the base
year's common area charges. Any services charged for that are not included in the base
year's charges shall not be limited by this 5% cap nor shall they bs included for

determining this 5% cap.

Common Area Maintenance Charges shall include any and all expenses reasonably
incurred in the operation and maintenance of the Property Common Area including but
not limited to management and administrative fees, salaries and compensation paid in
connection with operations, mainfenance and administration, amortization (including
interest) of equipment and facilities acquired and ysed for maintenance, to reduce enerpy
vsage, fo otherwise reduce operating costs or common area scasomal decorating or
redecorating. Major capital improvements will not be included in Common Area
Mairtenance Charges unless those improvements reduce expenses and if 5o the
improvements will be amortized over the useful life of the equipment as detenmined by

the manafacturers specifications or IRS depreciation regulations.

Monthly installments shall be due and payable on the 1st day of cach calendar month
during the Term. The installments set forth herein represent TENANT'S Proportionate
Share of the estimated Common Area Maintenance Charges at the Commnencement Date.
Thereafter, LANDLORD shall, prior to the beginning of each calendar year, estimate the
expecied Common Area Mamtenance Charges for the coming calendar year 2nd
TENANT’S Proportionate Share thereof, 1/12th of which shall constitute the Monthly
Installments for such year; provided such instaHlments shall never be lower than the
installments specified herein. Withia 90 days after the end of each year, LANDLORD
shall calcolate the actual Common Area Maintenance Charges paid or paysble daring the
prior calendar year, and there shall be an adjustment between LANDLORD and
TENANT so that LANDE.ORD shall receive the actual amount of TENANT’S anmal
Proportionate Share for said year. W TENANT'S Proporticnate Share is less than the
amonnt paid by TENANT during the prior year, LANDLORD shafl, at its option, pay
TENANT the difference between the amount received and the amount actually due, or
credit such difference against TENANT'S pext succeeding installments, I TENANTYS
Proportiomate Share is greater than the amount paid by TENANT during the prior year,
TENANT shall pay LANDLORD the difference between the amount paid by TENANT
and the amount actuafly due upon LANDLORD billing TENANT for same,
LANDLORD agress to keep, at its principal office, records relafing to said Common
Area Mammtenance Charges. TENANT shall have the right to andit said records for the
sole purpose of ascertaining the correctness of said Charges. - Such audit shall be made
during normal business hours; not unreasonably intesfere with LANDLORD’S office
opetations; shall be performed by TENANT, TENANT'S chief financial officer, ora
CPA sclected by TENANT; shail nof be made more often than once during each calendar
year; and shall be limited to the preceding calendar year, I€TENANT desires to audit
said records as aforesaid, TENANT shall notify LANDLORD 30 days in advance
thereof, commence said audit within 60 days of said nofice, and once commenced,
diligently complete the same. I any such audit shows the amourtt of such charges 1o
TENANT was overstated, LANDLORD shall refbnd any such overcharge,

Commencing with the Ist day of the Term, TENANT agrees to pay to LANDLORD, as
Additional Rent, TENANT’S Proportionate Share as stated in Section 1.4 of the Real
Estate Tax Expense which shall include all real estate taxes and assessments both general
and special imposed by federal, state or local governmental awthority or any other taxing
awthority having jurisdiction over the Property against the land, buiidings, store rooms,
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Common Areas and all other improvements within the Upland Property (excluding any
public area which will not be taxed and excluding the Marina), together with any and all
expenses incurred by LANDLORD in negotiations, appealing or contesting such faxes
and assessments. Real Estate Tax Expense shall not include any additional charges or
penalties incurred by LANDEORD due to kate payment of Real Estate Taxes. In the event
that any of the public area excluded later becomes taxable or is determined to be taxable
then it shall be inclnded for purposes of determining TENANT'S proportionate share.

TENANT’S Proportionate Share of Real Estate Taxes shalt be paid as part of the
Common Area Charges provided for herein.  The 5% cap limiation provided for in
Section 3(c) shall not be applicable to this particular comunon area chasge.

Commencing with the st day of the Term, TENANT agrees to pay to LANDLORD, as
Additional Rent, TENANT’S Proportionate Share as staied in Section 1.4, of the
Insurance Expenses which shall inchade all insurance premiums incurred by the
LANDLORD in insuring the Property including hazzrd and liability mmsurance for any
and/or all buildings, improvements and conumon arcas.

TENANT’S Proportionate Share of Insurance expenses shall be paid as part of the
Common Area Charges provided for herein. The 5% cap Iimitation provided for in
Section 3(c) shall not be applicable to this particniar common area charge.

Shonld any governmental taxing authority acting under any present or fiture law,
ordmance or regulation, levy, assess or impose a tax, excise and/or assessment (other than
an income or franchise tax) upon or against the rentals payable by TENANT to
LANDLORD, whether by way of substitution for, or in addition te, any existing tax on
land and buildings or otherwise, or any other substitute tax, the proceeds of which are to
be used to fund the same governmental functions as were fanded by ad valoren: taxes,
TENANT shall be responsible for and reimburse LANDLORD for the amount thereof, as
the case may be, as addifional rent, 7 days before the date that any penalty or interest
would be added thezeto for non-payment or, at the option of LANDLORD, the same shafl
be payable in the manner provided for in the preceding pamgraph. Subsiitute taxes as
referred to above in this Section shall include, without limitation, any surfax on parking

Spaces.

Initial here if applicable
 TENANT g&/ L;zmnmm‘gw %t

{d)In addition to the foregoing rent, TENANT agrees fo pay LANDLORD as Percentage
Rent a sum equal to 6% multiplied by an annual Gross Sales per Lease Year in excess of
the Percentage Rent Base Amount. The Percentage Rent Base Amount is calculated by
dividing the current anmzal Base Rent by six percent (6%). Within twenty (20) days
following the end of each month of cach Lease Year, TENANT shall forward to
LANDLORD a statement of Gross Sales together with an acenrate and complete copy of
the State of Florids Department of Revenue, Sales and Use Return Form DR-15 (or such
forms as the State of Florida shall hereafter substinute for said formy) showing the full
amount of TENANT'S Gross Receipts from the Demised Premises during the previous
month. The statement of Gross Sales must be in affidavit form. TENANT is subject to a

fifty-dollar ($50.00) laic submission penalty should TENANT not furnish io
LANDLORD copies of Form DR-15 by the twentieth {20th) day of each momth. Failure
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of Tenant to timely submit ary monthly report shalt eatitle LANDLORD to estimate
Gross Sales based upon available data {with a reconciliation upon receipt of the final
report), and TENANT shall be obligated to pay percentage rent on such estimated Gross
Sales. If by the end of any such preceding month the Gross Sales in the Demised
Premnises during such Leasc Year shall exceed the Percentage Base Rent Amount,
TENANT shall pay to LANDLORD, at the time of delivery of said Staterment, an amount
equal to the Percentage Rent times the Gross Sales exceeding the Percentage Rent Base
Amount, less the Percentage Reat, if any, previously paid by TENANT to LANDLORD
during that Lease Year. TENANT shall also fumish o LANDLORD within thirty (30)
days after the expiration of each full Lease Year, 2 complete statement, certified by an
independent certified public acconmant, showing in all reasonable detail the amount of
Gross Sales made by TENANT from the Demised Premises during the preceding Lease

Year.

"Gross Sales” shall mean the amount of sales of all merchandise or services sold or
rendered at or from the Demised Promises by TENANT or any sub-TENANT, licensee,
etc. TENANT may dedust from Gross Sales: (1) any refunds to customers, provided they
have been inchided in Gross Sales; and (ii) the amount of any sales tax levied upon retail
sales and payable over to the appropriate governmental authority. TENANT
agrees to keep, at its principal office, records in accordance with gencrally accepted
accounting practices, in which said Gross Sales shall be recorded.  Such records shail be
open for inspection by LANDLORD or its agents, inclading accountants retained for that
purpose, during reasonable business bours for the Term and for at least 3 years thereafier.
If any audit shows that the amount of Gross Sales on the statement was understated by
more than 1% for any year, then TENANT (i addition to paying the Percentage Rent due
for such understatement) shall pay to LANDLORD the reasonable cost of the audit
within ten (10) days after TENANT’S receipt of LANDLORD’S invoice. ¥ such
understatement is wiltfal and/or frandulent, LANDLORD shall have the option, upon ten
{10) days notice to TENANT, to terminate this Lease on the date specified in such notice
and Tenant shall remain Hable for afl rent and other charges under this lease for the full

term hereof.

) In addition to the foregoing rent, all other payments to be made by TENANT
shall be deemed to be and shall become addifional rent herennder whether or not the
same be designaied as such and it shall be due and payable upon demand together with
irterest thereon at the highest rate permissible by law from their duc date until the date it
is paid. The LANDLORD shall have the same remedies for TENANT’S failare to pay
said additional rental the same as for non-payment of rent. LANDLORD, at its election,
shall have the right to pay or do any act which requires the expenditure of any sums of
money by reason of the failure or neglect of TENANT io perform any of the provisions
of this Lease, and in the event LANDLORD shall, at its election, pay such sums or do
such acts requiring the expenditure of monies, TENANT agrees to pay LANDLORD,
upon demand, all such sums, and the sums so paid by LANDLORD and any expenses
incurred by LANDLOR D m the payroent of such sums together with interest thereon at
the highest rate permitted by law from their due date through the date they are paid by
TENANT shall be deemzed additional rent and shall be payable and eoliectible as such.
Rent shall be made payabie to the LANDLORI) as stafed in Section 1.1 hereof

{f) Holding Over. It is agreed that in the event of TENANT holding over afier the
termination of this lease, thercafler the tenancy shall be from month to month in the
absence of a writien agreement o the contrary, the TENANT shall pay to LANDLORD a
monthly occupancy charge equal to One Hundred Fifty (150%) Percent of the monthly
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rental for the last lease year for cach month from the termination or expiration of this
Lease untif the Demised Premises are delivered 1o the LANDLORD in the condition
required herein, and LANDLORD’S right 1o damages for such illegal occupancy shall
survive. In addition, TENANT shall pay all other charges payable by TENANT under

this Lease
{g} Rent Concessions. Nene

5 SECURITY - TENANT simuliancousty with the execution and delwcry of this Leass,
has deposited with the LANDLORD the sum equal to two months current minimmm rent as per
EXHIBIT “B” and as stated in Section 1.7 hereof, the receipt of which is hereby acknowledged,
which sum shall be retamed by LANDLORD as security for the payment by TENANT of the
rents herein agreed to be paid by TENANT and for the faithful performance by TENANT of the
terms, conditions and covenants of this Lease. It is agreed that LANDLORD, at LANDLORD’S
option, may af any time apply said sum or any part thereof toward the payment of the rents and
any other sum payable by TENANT under this Lease, and/or toward the performance of each and
every covepant under this Lease, but such covenants and TENANT'S liability under this Lease
shall thereby be discharged only pro tanto; that TENANT shall remain liable for any amounts that
such sum shall be insufficicnt to pay; that LANDLORD may exhaust any or all rights and
remedies against TENANT before resorting to said sum, but nothing herein coptained shail
require or be deemed to require LANDLORD to do so; that, in the event this deposit shall not be
utilized for any of such purposes, then such deposit shall be remrned by LANDLORD o
TENANT within sixty (60) days after the expiration of the term of this Lease. TENANT shall
deposit with LANDLORD such additional sums which may be necessary fo replace any amoonts
expended there from by LANDLORD pursuant hereof, so that there shall always be a security
deposit in the sum first set forth above. The Security deposit provided for herein shall be held by
the LANDLORD in z non-interest bearing account and razy be co-mingled by the LANDLORD

at the LANDLORD’S sole discretion.

6. USE OF THE DEMISED PREMISES -TENANT shall use the Demised Premises for
the purposes of:

Retail internet café and art gallery

TENANT further agrees:

(a) To operate 100% of the Demised Premises for the entire term of this lease during
all reasonable hours established by LANDLORD, pursuant to the highest reasonable
standards of its Business category, maintaining a substantial stock of appropriate
merchandise on display, with sufficient personnel to service its trade.

&) With respect to the Property, not to dispiay any merchandise, solicit business ot
distribute advertising material beyond the Demised Premises, nor in any manner use any
part of the Common Areas for purposes other than for their intended common use and not

to obstruct any part thereof,

{©) Not to display any banners, pennants, scarchlights, window signs, balioons, or
simmlar temporary advertising media on the exterior of the Demised Premises.

(d} Not to commit waste in the Demised Premises or Common Areas and 1o keep the
Demised Prenuses and mmmediate adjacent areas including, without limitation, adjacent
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sidewalks, in a safe, neat, clean and orderly condition and to maintain and repair any
lighting or signs under any canopy immediately in front of the Demizsed Premises.

() Not to use the Demised Prenuses or permit the same to be nsed in any manner
which violates any lawr, ordinance or constitutes a nuisance; for lodging purpeses; that
may injure the reputation of the Property or annoy, mconvenience or damage its patrons
or other TENANT’S; or that would constitute an extra-hazardous use or violate any
insuranee policy of TENANT, LANDLORD or any other TENANT in the Property or

increase the cost thereof.

@ To keep all garbage, refuce and solid waste inside the Demised Premises in the
kind of containers specified by LANDLORD, or to place the same outside the Demised
Premises, prepared for collection, in the manner and at the times and places designated

by LANDLORD or the appropriate disposal company. TENANT agrees not to burmn or
permit anry burning of garbage or refuse on the Demised Premises or any part of the
Property. TENANT further agrees that, upon LANDLORD’S instruction, TENANT
shall separate garbage for recycling and deposit the separate garbage in the receptacle
designated by LANDEORD. TENANT further agrees to make every effort to recycle alt
glass, metal, paper and plastic refuse and solid waste. Sort glass by colors and metal aad

papc; by type and deposit in the appropriate recycling containers provided by the
LANDLORD.

{g) TENANT shall coniract directly with the pertinent governmiental authority or
disposal company and shall be responsible for all fees and costs of removal and disposal

of solid waste, garbage, and refuse, including but not limited to, impact fees and
dumpster rental. TENANT shall indemnify, save harmless and defend LANDLORD

from and against any loss, claim, injury, damage or expense arising out of or related to
the gencration, storage, or removal or disposal of TENANT’S garbage, wfuse or sofid
waste.

iy To use its best efforts to canse all trucks serving the Demised Premises o load |
and unjosd from the hours of 7:00¢ am. to 11:00 ain and not to permit such trucks to
service through the front entrance of the Demised Premises except when no other

entrance is available.

{D) To take no action that would: (i) viclate LANDLORD’S contracts if any,
affecting the Property (including without limitation the use restrictions contained in
LANDLORD'S leases with its Anchor Tenants, which restrictions have been explained to
TENANT); or (ii} canse any work stoppage, picketing or cause any manner or
intezference with LANDL.ORD or other Tenants, occupants, customers or any person

lawfully in and upon the Property.

(i) Not to use amplified mmsic or any other noise making machinery or devices that
in LANDLORD’S determination is harmiful to the building or disturbing to other
Tenants.

(k) To abide by and observe all reasonable rules and regulations established from
time to time by LANDLORD and LANDLORD’S insurance carrier with respect to the
operation of the Property and it’s Common Areas. Rules and regulation are attached and

incorporated herein as EXHIBIT “C™,

' Not to conduct amry auction, fire, bankruptey or selling-out sale on or about the
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Demised Premises except in strict compliance with City Code Chapter 18,

(my  To pay its proportionate share of any and all maintenance contracis wherein
LANDLORD elects to purchases goods and services for the benefit of the entire Property
including but not limited to LANDLORD directing all pest extermination at such
intervals and service levels that LANDLORD deems appropriate.

() TENANT shail not {either with or without negligence) cause or permit the
escape, disposal or release of any biologically or chemically active or other bazardous
substances or materials which TENANT or it agents bronght onto the Property. TENANT
shall net allow storage or use of such materials or substances in any mamer not
sanctioned by law or by the highest standards prevailing in the industry for the storage
and use of suck substances or maferials, nor allow to be brought info the Demised
Premised or the Property any such materials or substances except to use in the ordinary
course of TENANT'S business, and then only afier writfen notice is given to
LANDIORD of the identity of such substances or materials. Without limitation,
hazardous substances and materials shall include those described m the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, 42
1J.8.C. Section 9601 et seq., the Resource Conservation and Kecovery Act, as amended,
42 11.8.C. Section 6901 et seq., any applicabie state or local law and the regulations
adopted under these acts. In addifion, TENANT shall execute affidavits, representations
and the like from time to time at LANDLORDY'’'S request copcerning TENANT’S best
knowledge and belief regarding the presence of hazardous sabstances or materials in the
Demised Premises. In all events, TENANT shall indemzify LANDLORD in the manner
elsewhere provided for in this Lease against any lability resulfing from any release of
hazardous substances or materials in the Demised Premises or Property by TENANT or it
agents, while TENANT is in possession or cansed by TENANT or persons acting under
TENANT which is due to hazardous substances that TENANT or its agents bronght onto
the Demised Premises or Property.,

6.1 Use of the Common Avess -TENANT has the non-exclusive right to use the
common ateas solely for the purposes for which they were designed. The
common areas may also be used by anyone else LANDLORD has or hereinafter

in its sole discretion grants the right to nse them,

7. COVENANT OF QUIET POSSESSION - So long as TENANT pays all of the rent and
charges due herein, TENANT shall peaceably and quictly have, hold, and exjoy the Demised
Premises throughout the term of this Lease without iuterference or hindrance by LANDLORD or

- any person claiming by, through, or inder LANDLORD.,

8. INDEMNIFICATION - TENANT does hereby agree to indemnify, defend and save
LANDYLORD harmless from and against any and all Jiability for any injnry o or death of any
person or persons or damage to property {inclnding adjoining property for environmental
damage] in any way arising out of or connected with the conditions, use ar oecupancy of the
Demised Premises, or in any way arising out of the activities of TENANT, its agents, employzes,
licensses or invitees on the Demised Premises andfor the butlding and from reasonable attomey’s
fees, incurred by LANDLORD in comection therewith, excepting, however, Iability caused by
LANDLORI’S gross negligence in it’s failure to perform any of LANDLORD'S covenants,
obligations or agreements of this Lease.

3. TENANT'S INSURANCE - TENANT covenants and agrees with LANDLORD that
TENANT shall
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(@) At TENANTS sole cost and expense, during the entire Term hereof, procure,
pay for and keep in full force and effect; (i) an occurrence form commercial general
liability policy, covering the Demised Premises and the operations of Tenant and any
person condnciing business in, on or about the Dernised Premises in which the limits with
respect to Hiability and property damage shall not be less than One Million (81,000,00.00)
Dollars per occurrence {ii) all risk property insurance, inchiding theft coverage, writien at
replacement cost value and a replacement cost endorsement insuring TENANT'S
improvements and betterments, fixtures, furnishings, equipment and any other property
belonging to TENANT; and (iif) workers compensation coverage as required by the
provisions of Florida statvde. Any consigmmnent agreement used by TENANT nmust
provide that consignor acknowledge that the LANDLORD does not bave any liability
whatsoever for any damage which may be done 1o items leff i the Demised Premises on
consignment. The TENANT must provide the LANDLORD with a copy of any
consignment agreement used by TENANT regarding Demised Premises. LANDLORD
shall not be responsible for damage to any property belonging to TENANT or consignor.
TENANT completely mdemnifies the LANDLORD with regard to any claims made by
any consignor for ay reason. From time to time during this Lease, at LANDLORD'S
request, TENANT shall (i) procure, pay for and keep in full force and effect such other
insurance as LANDLORD) shall require and (i) increase the Bmits of such insurance as

LANDLORD may reasonably require.

() All policies of insurance required 1o be carried by TENANT pursuant to this lease
shall be wriften by responsible insurance companies anthorized to do business i Florida
with an AM Best rating of A-VI ar befter. Any such insurance required to be carried by
TENANT heramder may be famished by TENANT under any blanket policy carried by
it or under a separate policy therefore. A copy of each paid up policy evidencing such
insurance or a certificate of the insurer, certifying that such pohcyhas been issued,
providing the coverage required by this Lease and containing provisions specified herein,
shall be delivered to LANDLORD prior to the commencement of the Tenm of this Iease
and, upon rencwals, but not less than sixty (60) days prior to the expiration of such
coverage. In the event TENANT shall fail to procure such insurance, LANDLORD may,
at ifs option, procure the sarae for the account of TENANT, and the cost thereof shall he
paid to LANDLORD as an additional charge upon receipt by TENANT of hills therefore,
together with an admimistrative fee equal to fiftcen (15%) percent to cover the cost of the

LANDLORD'S efforts to procure such policy.

{c) Each policy evidencing insurance required to be cartied by TENANT purswant to
this Lease shall contain the following provisions and/or clauses: (i) a provision that such
policy and the coverage evidenced thercby shall be primary and non-contributing with

. respect to any policies carried by LANDLORD; (i1} a provision naming LANDLORD
and any other parties in interest as designated by LANDLORD as an additional imsured
{except with respect to worker’s compensation msurance); and {iii} 2 provision that the
insurer will not cancel, materially change or fail to remew the coverage provided by such
policy without first giving LANDLORID therty (300 days pror writlen notice.

Any general liability or other policy insuring the LANDLORD does not provide any
coniributing or excess coverage for TENANT. The policies TENANT procures for
TENANT’S exposure are the only coverage available to TENANT.
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10.  ASSIGNMENT AND HYFOTHECATION - This Lease is not transferable or
assignable and may not be hypothecated nor sublet without the prior written consent of the
LANDLORD which may be withheld and shall be at the sole discretion of the LANDLORD,

This TENANT may assign the Lease without the wriften consent of the LANDLORD for the sole
and limited purpose of collateralizing a loan from a financial mnstitation.

Any assignment or sub-letting, even with LANDLORDY'S consent shall not relieve TENANT
from Yability for payment of Rent or from the obligation 1o kesp and be bound by the agreements
of this Lease. The acceptance of Rent from any other person shall not be deemed fo be a waiver
of any of the agreements of this Lease or to be consent to the assignment for the benefit of
creditors or by operation of faw and shall not be effective to transfer any rights to any assignee
without prior consent of LANDLORD. In the event TENANT wishes to assign this Lease and
LANDLORD consenis to such assignment, LANDLORD may charge a reasonable fee, not to
exceed $500.00 to help offset any costs LANDLORD may have in preparing such assignment, or
in examining the information, financial statements, operating history, references, efe., necessary
to effectuate same. Any assignment, transfer, hypothecation, morigage, or subletting without
LANDLORD’S written cousent shall give LANDLORD the right to terminate this Lease and 10
re-eater and repossess the Demised Premises and the LANDLORD'S right o damages shall

survive.
If the TENANT 3s a corporation, then a sale or trapsfer of a controlling interest in the corporation
by sale of stock or otherwise shall constifute an assignment for purposes of this provision.

11.  SUBORDINATION - This L.ease, and all rights of TENANT hereunder, are and shall be
subiject and subordinate to all mostgages, bond indentares and any other Snancing instrument
(hereinafter referred to as security agreements) which may now or hereafter atfect the Demised-
Premises and to cach and every advance made or hereafler to be made under such security
agreements and to all renewals, modifications, replacements and-extensions of such security
agreements and spreaders and consolidations of such security agreements. This paragraph shall
be self operative and no further instrument of subordination shall be required to make it effective,
however, TENANT shall promptly execute and deliver any instrument reasonably requested to

eviderce such ssbordination,

If the holder of any such security instrument shall succeed to the nights of LANDLORD under
this Lease, then at the request of such party so sncceeding to the LANDLORD'S rights and upon
such successor LANDLORD'S written agreernent to accept TENANT'S attormnent, TENANT
shall attorn to such successor LANDLORD and will executs such instruenents as may be

pecessary of appropriate to evidence such attornment. Upon such attornment, this Lease shall
continue in full force and effect as if it were a direct Leuase betwesn the successor LANDLORD

and TENANT upon ali the terms, conditions, and covenants as are set forth in this Lease and shall
be applicable after such atfornment.

TENANT shail deliver to LANDLORD or the holder of any sauch securily instrument or anditors,
or prospective purchaser or the owner of the fee, when requested by LANDLORD, a certificate to
the effect that this Lease is in fisll force and that LANDLORD is not in defanlt therein, or stating
specifically any exceptions thereto. Failure to give snch a certificate within ten business days
after written request shall be conclusive evidence that the Lease is in full force and effect and
LANDLORD is not in defanlt and in such event, TENANT shali be stopped from asserting any

defaults known to TENANT at that time,

i2. CONDEMNATION
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(2) It is further understood and agreed that if at any time during the continuance of
this Lease the legal title to the Demised real estate or the ireprovemernts or buildings
located thereon or any portion thereof be taken or appropriated or condenmed by reason
of cminent domain, there shall be sach division of the proceeds and awards in such
condemnation proceedings and such abatement of the fixed rent and other adjustments
made as shall be just and equitable under the circumstances. If the LANDLORD and the
TENANT are unable to agree upon what division of the condemnation award, abatement
of fixed rent, or other adjustments are just and equitable within thirty (30) days after such
award has been made, then the matters in dispute shall, by appropriate proceedings, be
submitted to a court having jurisdiction of the subject matter of such controversy for its
decision znd determination of fie matters i dispute. I the legal title to the entire
Demised Premises be wholly taken by condemnation, or if the portion taken will prevent
the Demised Premiscs from being used for the purpose the TENANT inteads, this Lease

shall be camoeled.

{b) In general, it is the intent and agreement of the parties that wpon condemnation,
the parties hereto shall share in the condemnation award to the extent that they would be
entitled to receive compensation and damages nnder the Florida law for the depreciation,
damage, or destruction of their interests by the exercise of the right of eminent domain.
Tn no event shall TENANT be permitted to receive a share based on the vahae of the land

.or buildings, and/or improvements.

13. TENANT'S DEFAULT

{a} If the TENANT shall fail to pay any of the taxes or assessments herein provided
for: or in case of the sale of or forfeiture of the Demised Premises or any part thereof
during the demised term for non-payment of any tax or assessment; o in case the
TENANT shall fil to keep insured the building ot improvesnents which are now or
which may at auy time hereafter be upon the Demised Premises, as herein provided for;
or shall fail to spend insurance maney, as herein provided for; or if the TENANT shall
fail to perform any of fhe covenants of this Lease by it to be kept and performed; then, in
any of such events, except in the event of non payment of rent, upon ten {10) business
days written notice, within which the TENANT may cure, and upon its failure to cure, it
shall and may be lawful for the LANDLORD, at its election, to declare the demised temn
ended and to re-enter upon said Demised Premises, building, and tmprovements sitnated
thereon, or any part hereof, either with or without process of law, the TENANT hereby
walving any demand for possession of the Demised Premises and any and all buildinps
and improvements then situated thereon, In the event of nonpayment of rent,
LANDLORD may assert its right of notice and evietion pursuant to Chapter 83, Florida

Statutes,

(b} Or, the LANDLORD may have such other remedics as the law and this
instrument afford, and the TENANT covenants and agrees that upon the termination of
said demised term, at such election of the said LANDLORD, or in any other way,
TENANT will surrender and deliver up the Demised Premises and property (real and
personal) peaceably to the LANDLORD, its agent, or attorneys, imumediately upon the
termination of the said demised term. If the TENANT, its agents, attormeys, or shall hold
the Demised Premises or any part thereof, one (1) day after the same shonld be
surrendered according to the terms of this Lease, it shall be deemed guilty of forcible
detainer of the Demised Premises nnder the statuie and shall be subject to eviction or

removal, forcibly or otherwise, with or without process of law.
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(© BANKRUPTCY OF TENANT. IN THE EVENT TENANT FILES ANY
FORM OF BANKRUPTCY, LANDLORD SHALL BE ENTITLED TO

IMMEDIATE TERMINATION OF THE AUTOMATIC STAY PROVISIONS OF
11 US.C. §362, GRANTING THE LANDLORD COMPLETE RELIEF AND
ALLOWING THE LANBLORD TO EXERCISE ALL OF HIS LEGAL AND
EQUITABLE RIGHTS AND REMEDIES, INCLUDING, WITHOUT

LIMITATION, THE RIGHT TO TERMINATE THIS LEASE AND DISPOSSESS
TENANT FROM THE DEMISED PREMISES IN ACCORDANCE WITH

FLORIDA LAW. ADDITIONALLY. TENANT AGREES NOT TO DIRECTLY OR
INDIRECTLY OPPOSE OR OTHERWISE DEFEND AGAINST THE
LANDLORD’S EFFORT TQO GAIN RELIEF FROM ANY AUTOMATIC SFAY,
THE LANDLORD SHALL BE ENTITLED AS AFORESAID TO THE LIFTING
OF THE AUTOMATIC STAY WITHOUT THE NECESSITY OF AN
EVIDENTIARY HEARING AND WITHOUT THE NECESSITY OR
REQUIREMENT OF THE LANDLORD TO ESTABLISH OR PROVE THE
VALUE OF THE LEASEHOLD, THE LACK OF ADEQUATE PROTECTION OF
HIS INTEREST IN THE LEASEHOLD, OR THE LACK OF FQUITY IN THE
SAME. TENANT SPECIFICALLY AGREES AND ACKNOWLEDGES THAT
THE LIFTING OF THE AUTOMATIC STAY HEREUNDER BY THE
APPROPRIATE BANKRUPTCY COURT SHALL BE DEEMED TO BE “FOR

CAUSE” PURSUANT TO SECTION 362(D}1}.

D ‘Where the alleged defanlt copsists of some alleged violation of any term of this
Lease, other than the payments of money, including rent, the LANDLORD may not
declare this Iease in defsult until such violation shail have continued for tea (10) days
after the LANDLORY shall have given the TENANT written notice of such violation,
and TENANT shall net have undertaken, during said ten (10) day notice period, to cure
said violation by vigorous and affirmative action, provided, however, that nothing herein
contained shall be construed as precluding the LANDLORD from having such remedy as
mzay be and become necessary in order to preserve the LANDLORD’S right and interest
of the LANDLORD in the Demised Premises and in this Lease, even before the
expiration of the grace or notice pertods provided for in this paragraph, if, wnder
particular circumstances then existing, the allowance of such grace or the giving of such
notice would prejudice or endanger the rights and estate of the LANDLORD in this Lease
and in the Demised Premises. With respect 1o the payment of the irsurance premiums,
the same must be paid at least fifteen (15) days prior to the time when the policies would
lapse for the failure to pay premiums thercon, and evidence of such payment given to the
LANDLORD without any written notice being required to be served upon the TENANT

in conneclion therewith.

{e) All default and grace periods shall be deemed to run concurrently and not
consecutively.

(£ It is mutually covenanted and agreed that the various rights, powers, options,
elections, privileges, and remedies of the LANDLORD contained in this Lease shall be
construed as cumlative and no one of them shail be construed as being exclusive of the

other or exclusive of any rights or priorities allowed by law.

() It is further covenanted and agreed by and between the parties bereto that the
right given to the LANDLORD in this Lease to collect the rent that may be due under the
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terms of this Lease by amy proceeding under same, or the right to collect any additional
rent, money, or payments due under the terms of this Lease by any proceedings under
same, or the right given the LANDLORD to enforce any of the terms and provisions of
this Lease shall not in any way affect the right of such LANDLORD 1o declare this Lease
void and the terms ended hereby, as herein provided, when defanlt is made in the
payment of said rent or when default is made by the TENANT in any of the terms and

provisions of this Lecase.

() I at any time, by teason of the failurs of the TENANT to kecp and perform any
covenat or agreement which, under the torms of this Lease, the TENANT is bound and
obligated to keep and perform, it becomes necessary for LANDLORD to employ an
attorney to protect the rights and interests of the LANDLORD in the property demised or
to enforce the Lease or procesd under it in any particular, then in any of such events, the
TENANT will owe and will pay uto LANDLORD ail costs of Court and reasonable
attomicys fees incurred or expended by the LANDLORD in taking such actions, including

actions taken in all trial and appellate courts.

14. TENANT'S REPAIRS - The TENANT covepants and agrees with the LANDLORD
that during the continuance of this Lease, the TENANT shall be solely respousible for
maintaining the Demised Premises in a clean, sanitary and sefe condition in accordance with the
laws of the State of Florida and in accordance with all directions, rules and regulations of ali
inspectors, governmental departments and agencies having jurisdiction over the Demised _
Premmises o ensure a good state of repair of the Demised Premises and all firnishings, including
any special equipment brought, placed, or installed upon the Demised Premises by TENANT; nor
wiil the TENANT suffer or permit any strip, waste, ot neglect of any building or such personal
propetty to be committed; and the TENANT will repair, replace, and renovate the said real and
personal property as often as it may be aecessary in order to keep the building or buildings and
the personal property which is subject to the LANDLORD'S Yien, in good repair and condition.
In the event that improvements or repairs are confemplated prior to or at the beginming of ar
during TENANT’S occupancy, then this provision shall apply to the condition of the property as

of the last repair, improvement or renovation.

In the event that LANDLORD shall deem it necessary or be required by any governmental
authority o repair, alter, remove, recoustruct or improve any part of the Demised Premises or of
the property (unless the same resulf from TENANT’S act, neglect, default or mode of operation,
in which event LANDLORD shall make all such repairs, alierations or improvements at
TENANT’S sole cost and expense), then the same shail be made by LANDLORD with
reasonable dispatch, and should the making of such repairs, alterations and improvements catse
any intexference with TENANT'S use of the Demised Premises, such interference shall pot
relieve TENANT from the performance of its obligations hereander nor shall such interference be
deemed an actual or constructive eviction or partial eviction or result in abatement of rental.

i5. ALTERATIONS

TENANT shall not make any alterations, additions or improvements to the Demised Premiscs
(whether or not the same may be structural in pature) without LANDLORD’S prier written
consent. All afterations, additions, or improvements made to the Demised Premises, except
movable furniture and equipment installed at TENANT"S expense, shall be the property of the
LANDLORD and remain upon and be surrendered with the Dernised Prermises at the expiration
of the term of this Eease; provided, however, that LANDLORD may require TENANT to remove
any additions made at TENANT’S request to the Demised Premises and to repair any damage
caused by such removal, and provide further, that if TENANT has not removed its property and |
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equipment within ten (10) days after the expiration or termination of this Lease, LANDLORD
ray elect to retain the same as abandoned property.

In the event TENANT shall request LANDLORD'S penmission, and LANDLORD shall
permit TENANT to perform any alterations, additions, improvements or repairs to the Demised
Premises, TENANT shall {i) submit its plans and specifications to LANDLORD for its approval
prior to the commencement of any construction, (i) obtain all necessary permits prior to the
commencement of any construction, (iii) only use contractors approved by LANDLORD, (iv) not
permit any construction liens to be placed or remain on the Demised Premuses. In the event a
constraction lien shall be filed against the Demised Premises as a result of work nndertaken by
TENANT, TENANT shall within ten (10) days of receiving notice of such lien, discharge the Lien
of record either by payment of the indebtedness to the licn claimant or by filing a bond as secunity
therefore. All such work made by or on behall of TENANT shall be performed in such manner
23 LANDLORD may designate and in accordance with all applicable laws and regulations of
governmental anthosities having jurisdiction over the sarae. All such work by TENANT or its
contractors shalt not inferfere with, impede or delay any work by LANDLORD or i#ts contractors,
tepants or TENANT’S contractors. All contractors engaged by TENANT shalt be bondable,
licensed contractors, possessing good labor relations, and capable of performing quality

workmanship.
16. EQUIPMENT, FIXTURES AND SIGNS

{a) All furmishings, fixtures, trade fixmres, equipment, and signs used on the
Demised Premises by TENANT but provided by LANDLORD, will, at ali times, be, and
remain, the property of LANDLORD. Provided that this Lease is in good standing and
subject to the LANDLORD’S lien for rent, TENANT will bave the right to remove arty
furnityre or fixtares provided by TENANT, or any part thereof, fiom the Demised
Premises during the texm of this Lease, at the expiration thereof, or within a reasonable
time thercafter, provided, however, that TENANT, in so doing, does not cause any
irreparable damage to the Demised Premises, and provided farther, that TENANT will
pay or reimburse LANDLORD for the reasonable expense of repairing damage caused by

such removal,

(b) All TENANT signs shall be approved by the LANDLORD and must meet all
applicable codes. The exact location, style, text, and color(s) of the sign shall be agreed
apon by the LANDLORD, in writing, prior to TENANT'S instaliation. TANDLORDS
approval shall not be unreasonably withhelid or delayed.

L7. ADDITIONAL COVENANTS OF THE TENANT

(a) The TEWNANT shall pay for all utitities associated with the use of the Demised
Premises inchuding, but not lirnited to, water, electricity, sewer, gas and waste, (if
applicable). In the event that a separate bill for the Demised Premises is not available for
one or more of the utility services required by the Demised Premises, then the TENANT
shall pay 2 pro-rated share of that particular utility bili based on a calculation of the ratio
of the square footage of the Demised Premises and the total square footage of the
Premises covered by that particular utility bill. In the cvent that the TENANT shall be
billed for a pro-rated share, the LANDLORD shall provide TENANT 3 utility bilt each
month and TENANT shall pay the amount due to LANDLORD within ten (10} days of

its receipt.
{by The TENANT covenants and agrees with the LANDLORD that no damage or
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destruction to any building or improvement by fire, windstorm, or any other casualty
shall be decmed to entitle the TENANT to surrender possession of the Demised Premises
ot to terminate this Lease or to violate any of its provisions or o cause any abatement ot
rebate in the rent then duc or thereafter becoming dus under the terms hereof], unless
otherwise specifically provided for herein. If the Lease be canceled for the TENANT'S

default at apy time while there remains outstanding any obligation from any insurance
company to pay for the damage or any part thereof, then the claim against the insurance
company shall, upon the cancellation of the within-Lease, be deemed immediately to
become absolute and unconditional property of the LANDLORD. In the cvent of
destruction to the Demised Premises by casuaity or hazard, LANDLORD will have the
option of canceling the [ease, or repairing the building, and in the event that the
LANDLORD elects to repair the building, ar appropriate abatement of remt wall occur.

(€} The TENANT shall be responsible for the HVAC and all air conditioning
systems together with the plumbing and electrical system.

(D ‘The TENANT shall not be responsible for maintaining the roof and exterior of
the building
(e) The TENANT covenants and agrees with the LANDLORD that nothing in this

Lease contained shall ever be construed as empowering the TENANT to cacomber or
canse the EANDLORD 1o encumber the titls or interest of the LANDLORD.

[£4] The TENANT covenants and agrees with the LANDLORD fhat, at the
termination of this Lease, the TENANT will peaceably and quietly deliver unto the
LANDLORD, possession of the Demised Premises and all builldings and improvements
located thereon, as well as the TENANT™S interest in all fixtures and equipment
appertaiting thereto.
() The TENANT agrees nof to make any internal changes or exterior changes or
alerations without written approval of the LANDLORD. This provision does not apply
to TENANT’S trade fixtures and/or other non-permanend fixtores on the interior of the
Dexnised Premises.
18,  LANDLORD’S RIGHT OF ENTRY - The LANDLORD or its agents shall have the
right to enter upon the Demised Premises at all iecasonable times to examine the condition and vse
thereof, provided only that such right shall be exercised in such manner as not {o interfere with
the TENANT in the conduct of the TENANT’S business on said Demised Premises. If the said

Demiscd Premises are damaged by fire, windstorm, or by any other casualty which caused the
Demised Premises to be exposed to the elcments, then the LANDLORD may enter upon the

Demised Premises to make emergency repairs. LANDLORD may enter upon the Demised
Premises to make renovations and repairs of a non-emergency nature by giving reasonable notice

to the TENANT, and in such 2 manmer as to minimize any inconvenience to both partics.

19. TENANT'S ACCEPTANCE - The TENANT accepts the Demised Premuses and
improvements thereon ia zm as is condition and all improvements and additions shall be at the

sole expense of the TENANT except as may be otherwise provided for in this Lease.
20. MISCELLANEQUS PROVISIONS - It is mutually covenanted and agreed by and
between the parties as follows:

That no waiver of a breach of any of the covenants in this Lease contained shall
13

{z}
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be construed to be a waiver of all succeeding breack of the same covenant.

(b That time is of the essence m every paiticular and particularly where the
obligation to pay money is involved.

(2] That all arrearages in the payment of renf o in the repayment to the
LANDLORD of any sums which the LANDLORD may have paid in order to cure a
defanlt of the TENANT (as elsewhere herein provided for), shall bear mterest from the
date when due and payable at the highest rate perraitted by law until paid.

() That no modification, release, discharge, or waiver of amy provision hereof shall
be of any force, effect, or value unless in writing and signed by the persons who are then

LANDLORD and TENANT.

(e That all covenants, promises, conditions, and obligations contained herein or
implied by law, or covenants running with the fand, shall attach to and be binding upon
the heirs, executors, administrators, successors, legal representatives, and assigns of each

of the partics to this Lease.

& That this instrument contains the entire agreement between the parties as of this
date, and that the execution hereof has not been induced by cither of the parties by
representations, promises or understandings not expressed herein, and that there are not
collateral agreements, stipulations, promises, or understandings whatsoever between the
respective parties in auy way touching the subject matter of this instrument which are not
expressly contained in this instrument. .

) That when either of the pasties desire to give notice to the other or others in
connection with and according to the terms of this Lease, such notice shall be deemed
given when it shall have been deposited in the U.S. Repistered or Certified mail with
sufficient postage pre-paid thereon to carry it to #s addressed destization. Said notice
shall be addressed as follows:

AS TO LANDLORD: FROPERTY MANAGEMENT
CITY OF KEY WEST
P.O. BOX 6434
KEY WEST, FL. 33040

AS TO TENANT:
COLBY FISHER

P.O.BOX 766
KEY WEST, FL- 33041

When the parties on either side {L.ANDLORD or TENANT) consists of mnore than one person,
notice or default by one of the persons on that side shall constitute notice or defanlt by all of the
persons on that side.

(h} This Lease and the provisions thereof shall be governed by and construed and
enforeed in accordance with the laws of the State of Florida.

i if the TENANT or TENANTS are signing in a capacity other than as individuals,
then the LANDLORD may require personal guarantees from individeals as the
LANDLORD deems necessary.,
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)] LANDLORD may delegate its decision-making authority regarding any
pravision of this Lease to an Advisory Board.

IN WITNESS WHEREOF, the parties hereto have caused the foregoing Lease to be executed on
the day and year first above writien.

ATTEST LANDLORD !
Ol Admith .~

Cheryl Smith, City Clerk Morgan NéPherson, Cha¥rman
Caroline Sheet Corridor and Bahama Village

Community Redevelopment Agency

Date: april 1, 2008

Date: Epril 1, 2008

TENANT /
e A w4 A
Date: _2~/7=08 Date: {ghpé (9_goof
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EXHIBIT “A” Demised Premises, Site Plan
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EXHIBIT “B” Rent Schedule
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EXHIBIT “C” Rules and Regulations

1. TENANT shall not use any area outside of the demised premises as shown on Exhibit A
or any portion of any common arez or any parking areas for or any other purpose whatsogver
inchiding but not limited to the storage of goods, inventory, equipment, materials, whether or not

said area is inside a building or mrtdoors.
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EXHIBIT “D”

TENANT'S written notice of acceptance of the Demised Premises and sefting forth the
commencement and expiration dates of the lease.
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Exhibit A-1

Lease assignment

Resolution 02-282



RESOLUTION NO. _09-282

A RESOLUTIOM OF THE CAROLINE STREET CORRIDOR
AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT
AGENCY (CRrRA), APPROVING THE ATTACHED
ASSIGHNMENT OF LEASE AND CONSENT OF LESSOR FROHM
COLBY FISHER (ASSIGNOR) TO BARBARA LOMBA
{ASSIGNEE) FOR LAZY WAY UNIT C; PROVIDING FOR

AN BFFECTIVE DATE
BE IT RESCLVED BY THE CAROLINE STREET CORRIDOR AND BAHAMA

VILLAGE COMMINITY REDEVELOPMENT AGENCY, AS FOLLOWS:

Section 1: That the attached Assignment of Lease Agreement

and Consent of Lessor is hereby approved.

Section 2: That this Resolution shall go inte effect

immediately upon its passage and adoption and authentication by the

signature of the presiding officer and the Clerk of the Agency.

Passed and adopted by the Caroline Street Corridor and Bahama

Village Community Redevelopment Agency at a meeting held this

4th . day of November , 2009.
Authenticated by the presiding officer and Clerk of the Agency
on Novewber 5§ . 2009.
#iled with the Clerk November 5 : . 2009,

T%ir . - Eﬁﬁgg‘gﬁ%ﬁ%?zggiiamam
ATTEGT ;gx¢€?
M /5/1/(/ ,-‘ ?/4&/7%_/

CHERYL SMITH,YCITY CLERK




Executive Summary

TO: Jim Scholl
City Commission

CC:  Raymond Arcker

FR: Marilyn Wilbarger, RPA, CCIM
DT: March 20, 2008

RE: Lazy Way Lane Unit C - Lazy @

ACTION STATEMENT _ ,
This is a request to consider a lease for Colby Fisher DBA Lazy @,

HISTORY

This space was previously oceupied by Ron Scott and is curtently vacant. In January we
advertised this space for lease in accordarics with the ordinance governing the CR A We
' Interest and established a markei rate for this space, Based upon

the proposed uses we issued a lease proposal to this tenant on the followiiig terms:

Demised Premises: Lazy Way Lang Unit C, in the “as js” condition, containing 128

square feet '
Use: Retail Internet Café and Art Gallery
Term: Five Years
Base Rent; $640 per month in year one

Increases: 5% annual fixed increases in base rent

Additional Rent:  Tenunt shall pay its pro-rate share of CAM, Taxes, and insurance
that is currently $4.85 per squarg foot annually

6% of gross sales in excess of the percentage renf bage amotnt

Percentage Rent:
which is calculated by dividing the anmial base rent by six percent
Utilities: Tenant shall pay for all utility usage as surveyed and pro-rated by
Landlord

Security Deposit: Equal to two months base rent




ASSIGNMENT OF LEASE AGREEMENT AND CONSENT OF LESSOR

THIS ASSIGNMENT is made this _| 3% _ day of Olcobec 2000, by and
between Colby Fisher d/b/a l.azy @ as assighor, to Barbara L. Lomba, as assignee.

The assignor, in consideration of the covenants and agreements contained herein,
assigns and transfers to assignee that the lease agreement (hereinafter “Agreement”),
dated February 19, 2008, executed by Colby Fisher, as Lessee and by Morgan
McPherson, Chairman of the Caroline Street Corridor and Bahama Village Community
Redevelopment Agency, as Lessor. The Agreement pertains to real property located at
Lazy Way Lane Unit C, in Monroe County, Florida, and more particularly described on
Exhibit “A”, which is attached hereto and incorporated by reference.

1. The assignor assigns and transfers unto the assignee alt of its right, title, and
interest in and to the Agreement , and premises, subject to all the conditions and terms
contained in the Agreement. A copy of the Agreement is altached hereto, incorporated by
reference, and more particularly described as Exhibit "A”.

2. The assignor herein expressly agrees and covenants that it is the lawful and
sole owner of the interest assigned herein; that this interest is free from all encumbrances;
and that it has performed alf duties and obfigations and made ali payments required under
the terms and conditions of the iease agreement.

3. The assignor herein expressly acknowledges, pursuant to paragraph 8 of the
Agreement, that this assignment shall not relieve assignor from liability for payment of rent
or from the obligation to keep and be bound by the terms, conditions, and covenants.

contained in the Agreement.

4.  The assignee herein expressly agrees herein to be liable for all the duties and
obligations required by the terms of the lease agreement. The assignee expressly agrees
herein to pay all rent due after the effective date of this agreement, and o assume and
perform all duties and obligations required by the terms of the lease agreement

5.  This assignment is contingent upon the compleiion of the sale between the
assignor and assignee of the business conducted on the subject premises.

8. No later than the effective date of this assignment, the assignee herein
expressly agrees to provide to the lessor a two month security deposit and personal
guarantee as security for the faithiul performance by assignee of the terms, cendznons and

covenants of the Agreement
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7. Inthe event assignee files any form of bankrupicy, lessor shall be entitled to
immediate termination of the automatic stay provisions of 11 U.8.C. §362, granting the
lessor complete relief and allowing the lessor to exercise all of its legal and equitable
rights and remedies, including, without limitation, the right to terminate this lease and
dispossess assignee from the demised premises in accordance with Florida law.
Additionally, assignee agrees not to direcly or indirectly oppose or otherwise defend
against the lessor's effort 1o gain relief from any automatic stay. The lessor shall be
entifled as aforesaid to the lifting of the automatic stay without the necessity of an
evidentiary hearing and without the necessity or requirement of the lessor to establish or
prove the value of the leasehold, the lack of adequate protection of his interest in the
leasehoid, or the lack of equity in the same. Assignee specifically agrees and
acknowledges that the lifting of the automatic stay hereunder by the appropriate
bankruptcy court shall be deemed to be “for cause” pursuant to section 362(d)(1).

ASSIGNOR: C?,by Fisher

4’%%

Witness/ s to Assignor

Witness as to Assignor

P i

Withess as fo-A&signes~

Witness as to Assignee
ASSIGNOR

State of F%&ﬁég W }
County of Mepree
Filod
I HEREBY CERTIFY that on this day personally appeared before me, an officer duly
authorized to administer oaths and take knowledgements, Colby Fisher, fo me
personally known or who provided 4 A };72&!;%/&1 TEFD as photo
identification, and who executed the foregoing instrument and he/she acknowledged before
me that he/she executed the same individually and for the purposes therein expressed.

INWITNESS WHEREOF, | have hereunto set my hand ar5d ajtixed my official seal
in the County and State last aforesaid, this /7 day of /4% , 2008.

OFFICIAL SEAL $ /,Q%C / / / / M’/

JODH WILCOXEN
NOTARY PUSLIC - STATE oF nwors Yotary fublic,
MY COMMISSION EXPIRES: 12102411 i wu 3

My Commission Expires:
Ry
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ASSIGNEE

State of Florida }
County of Monroe }

| HEREBY CERTIFY that on this day personally appeared before me, an officer duly
authorized to administer oaths and take acknowliedgements, Barbara L. Lomba, to me
personally known orﬁé NHLEW 2 A2-53-85%-Bas photo
identification, and who execuled the foregoing instrument and he/she acknowledged before
me that he/she executed the same individually and for the purposes therein expressad.

INWITNESS WHEREGQF, 1| have hereunto set my hand a gf‘zedngy official seal

in the County and State last aforesaid, this /¥~ day of

S5 % Pearline R. Lewis

H « Commission # DD585354

%% & Expires Septamber 30, 2010
OF

B Eiondoen Tex Fatn - mumnce ine 8053857048

CONSENT OF LESSOR

I, Craig Cates, Chariman of the Caroline Street Corrider and Bahama Village

Community Redevalopment Agency, as the L.essor named in the above assignmentof that
lease agreement executed by us on April 1, 2008, herein expressly consent to that

assignment,

I also consentio the agreement by the assignee o assume, after the effective date
of the assignment, the payment of rent and the performance of all duties and obligations as
set forth in the lease and accept assignees as tenant in the place of Colby Fisher alone.

LESSOR: Caroline Street Corridor and
Bahama Village Community
Redevelopment Agency

gég@g ” Q Z@s} ed M _,«ée?@-ﬂ-
Witness as fo Lessor Craig Catefs, Chairman

Witness as 1o Lessor
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LESSOR

State of Florida }
County of Monroe  }

| HEREBY CERTIFY that on this day personally appeared befcre me, an officer duty

authorized to administer caths and take acknowiedgements, Craig Cates, to me personatly
known or who provided as photo identification, and

who executed the foregoing instrument and he/she acknowledged before me that he/she
executed the same for the purposes therein expressed.

IN WITNESS WHEREQF, | have hersunto set my hand and affixed my official seal
in the County and State last aforesaid, this _4 ™ day of Adve mber ,2009.

Atk Mrnriden)

Notary Pubfic, State of Florida

'

My Commission Expires:
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GUARANTY

This Guaranty 1s made this &ay of Efi, 2009 in accordance with the Lease
Agreement (hereinafter Agreement) dated April 1, 2008 by and between the City of Key West
(hereinafter City) and Colby Fisher as assigned to Barbara L. Lomba (hercinafter Tenant) and
Barbara L. Lomba (hereinafter Guarantor) for the Demised Premises (hercinafter Premises)

located at Unit C Lazy Way Lane Key West, Florida.

In consideration of granting the use of the Premises to Tenant, and other good and
valuable consideration, Guarantor does hereby covenant and agree that:

{(a) The Guaramior does hereby absolutely, tneonditionally and iirevocably guarantee
to the City the full and complete performance of all of Tenmant’s covenants and
obligations wnder the Agreement and full payment by Tenant of all rentals, additional
charges and other charges and amounts required to be paid hereunder during the entire
term. CGuarantor’s obligations hereunder shall be primary and not secondary and are
independent of the obligations of the Tenant.

(b) A separate action or actions may be brought and prosecuted against Guarantor,
whether or not action is brought against Tenant or whether Tenant shall be joined in any
such action or actions. At the City’s option, the Guarantor may be joined in any action or
proceeding commenced by the City against Tenant in connection with and based upon
any covenanis and obligations under the Agreeément, and the Guarantor hereby waives
any demand by City and/or prior action by City of any nature whatsoever against Tenant.

{c) The Guarantor consents to forbearance, indulgences znd extensions of ime on the
part of the City being afforded to Tenant, the waiver from time to time by City of any
right or remedy on its part as against Tenant. The Guarantor hereby agrees that no act or
omission on the part of the City, shall affect or medify the obligation and Jiability of the

Guarantor herennder.

(d)  This Guaranty shall remain and continmue in full force and effect, notwithstanding
(i) any alteration of the Agreement by parties thereto, whether prior or subsequent to the
exccution hereof, (ii) any renewal, extension, modification or amendment of the
Agreement, (iii) any subletting of the Demised Premises or assignment of Tenant’s

inferest in the Agreement.

(&) The Guarantor’s obligations bereunder shall remain fully binding although City
may have waived one or more defanlts by Tenant, extended the time of performance by
Tenant, released, returned, or misapplied other collateral given later as additional security
(inciuding other guarantees) and released Tenant from the performance of its obligations

under the Agreement.

1) In the event any action or proceeding be brought by City to enforce this Guaranty,
or City appears in any action or proceeding in any way connected with or growing out of
this Guaranty, then and in any such event, the Guarantor shall pay to City reasonable



attorney’s fees, but only if City is the prevailing party. The Guarantor in any suit brought
under this Guaranty does hereby submit to the jurisdiction of the courts of the State of
Florida and to the venue in the circuit court of Menroe County, Florida.

(g} This Guaranty shall remain in full force and effect notwithstanding the institution
by or against Temant or bankruptcy, reorganization, readjustment, receivership or
insolvency proceedings of any nature, or in the disaffirmance of the Agreement an any

such proceedings or otherwise.

(hy  This Guaranty shall be applicable to and binding upon the hcn‘s representatives,
successors and assigns of City, Tenant and the Guarantor.

IN WITNESS WHEREOEF, the Gﬂhas caused the foregoing Guaranty to be

executed on this __ / j"}” day of 200 .
Witness: Guarant 7&rbara L, Lomb

Nam’é ﬁmﬁamw/ Nam%
Date: 'ﬂ“/f“‘}; | Date: OC-* /5% \.ﬂwc}

State of Florida ¥
County of Monroe  }

I HEREBY CERTIFY that on this day personally appeared before me, an officer
duly authorized to administer oaths and take acknowledgements, Barbara L. Lomba, to
me personally known or ﬂm' . b)Y "2570- O A2-53-9¢3~ ¢ as photo

identification, and who executed the foregoing instrument and he/she acknowledged
before me that he/she executed the same individually and for the purposes therein

expressed.

IN WITNESS WHEREOQF, I have hereunto s¢t my hand grd ed my official
seal in the County and State last aforesaid, this .’29— da o ,&;’,’i , 200 _?

i ic, State of Florida
My Commission Expires: -

P ""a Pearline R. Lewis
% Commission # DD586354
Expzres Seapiamber 30, 2010

Boarcen Ty Ea ptmrve e WY-185-7019
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Exhibit “A”



