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I. RLUIPA Rl:QU1IU:S REASOAH[J A((OMMO1)Ai ION OF THE (i-Il RCH’S

AM) ITS M1MBERS’ RELIGIOUS If XERCISL

RI1 iPA protects chu:clies fiom onduly hur none laud ie tegniations.. he \ct

ciectes a prvate tight of action for aggnered churches to ehailcne ordmanccs that hurtle

religion in the ciil courts, 42 1 .S (. § 2000cc 2oaj. and compels the go ein:nt to pay the

attorneys fees ofehutches that successfully assci RLI lPA claims Id § 1988(b). R[UWA

subtects land use regulations to the most exacting iueieial scrutmv in thai it prohibits any land

use reeulation that substantially burdens the exercise fieligiori, except in extraoixiinaly

cii c.unistanccs where the government can demuzsn ot that the legu/tion is “the leas restt jet re

means” of furthering a “compelling” goveinnwnt interest. 42 LS.C. § 2000cc(al(l )(B. I he

Act also piohibits governments horn 1) treati tg religious assemblies on less than “equal terms’

with nonreligious assemblies, (2) discriminating on the basis ol religion, and (3) imposing land

use regulations that exclude or unreasonably limit religious assemblies from aurisdictioi, Id §
2000ec(b) I

RLIIPA applies to the Church’s ‘variance applicat loji because the (‘hutch is a religious

claimant” undm the statute, Id. § 2000cc5(5), and its application requires an “indiv/luali,ed

assessment” ny the City. Id. § 20O0cc2)1A)-(C).

I Co’isn ction of the ‘teeple is also pio’ected under F1orda’s Rehgin n Freedom Rectoretio;i Act oF 1098, shii

esemia0v in i ors a claim undet RL( 1? s scct r (a See ‘1 St a l ( 01 Wee ‘cc ( r dli c Ri

887 Sa2d 1023 iFla. 2004).

‘In cot 1110 eXCR e nnsd cOon, a RU I PA cianuant in or I ott he ( ti’at the chaI’e cged dens on

on “Indidu,ii,ed aseonce!4 J or the oio ocd ises on rOe :,orerr’ tiu[ted.’ (2 ‘hot tl’e clie”0
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A. The Church Do. trinallv Require. a Steeple ojApprapriale Height.

While understated in design and in keeping with the st.rrounding neighborhood, the

proposed teele will he the ehapehs most distinctive architectural feature. I he steeple

expresses s)m000cally core doctrinal teuchings of the (Thurch, including the idea of ascenic’n te

God. It bespeaks devotion to God and lifts the adherenfs eye heavenward it has no othcr

functional purpose but to coits cy a religi&us mesaage As a recent Church prophet taught’

“Latter-day Saint chapels are more thai just houses or woi ship The stakes and

districts of Zion are symbolic of the holy places spoke of by the I oid where His

Saints arc to gather in the last days as a refuge from the stonn You and your

children will gather here to vorship to do sacred ordinances, to socialive, to

[earn, to perfbrm in music, dance, drama, athletics, and to generally improc

yoursels es and one another. It is often thought significant that our chapels have

on them a steeple. with spires :oward the heavens symbolic of how our lives

ought to be ever moving upward toward God’ (Fra I aft Benson, 7eachrngs of

Ezra Tqfl Benson, p. 15 1-52)

Or as stated long ago by one of the Church’s rounding leaders’

“We can say to our fiends, that [his morning as we were coming to the office, we

passed by the church buildingj, and no a stone as as out of place, evei y one

filling the place assigned it, presenting a majestic appearance to the eye of the

beholder with as cies ated ‘aeeple pointing tü bees en. a niuh a to sea, I

stand here in honor of that God who created the heavens and the earth, and who

framed the materials of which I am composed’ Olivcr C owdery, Messengor and

Advooo/e (Feb. 183S). p 75)

Indeed, coot s hare rocotntzeu the mp rtanee I s’eeplc in ihh rich nehels, ocr lJa’ i

v (‘my orPre c1inr Plc/rot’ of The (iiw’c’n t.Jras (h, za oJ iu(1 rfay ‘nnO, 74’ “Lb 2d

I 3 (Mass 2U01) (“It is dee ly per o Mc mon thcoiogy to rctlent, n their hu”di gs the bchc

of ii ascensa a towards hoasen’ a 1d thN iecples, cy pm M. twa cia re a crac the

purp ‘e of I flIng Mounmu’ e’ er end thougir:s ‘ ‘ ad’. cen’ ia’coi’ ro’e’ ‘ ‘a.

I ut e c. e (‘ ‘. ‘aj I a ci S



(‘1y a 1’ey et P urmng I)p‘t

Re: a i’ii m iv 6/I. St.p:

May as, 2011
Pg 4if6

B. I)enia! of the Pioposed Steeple Would SubstarniaIv Burden the ( hurcit ‘s and

Jtc Menzbe,s’ Religious Eercise

RI I PA piotecas a broad tango of teilgions activity. neludni “I lhe use, building, or

conversion of rca property foi the purpose of rehgiitis exercisC 41 {‘ S,( 2Ot)(cc 5(7gR)

In enacting the statute, (‘ongross emphaized that “{ejhurehes and synagogues cannot funeti rn

without a physical space a&quate to their needs and consistent with WeLt ihc&ugic.l

requilcil outs “ 14o Cong. Rec 5[j7i (doily ed. JuT’. 27, ‘Corn.

Whdc the Act does not detinc “suostantial baidcn,’’ the Oneept a a treated extenPx el

in the I nited States Supreme Court’s constitutional rulings for decades hefote RI 1 IPA’c

passage. And Congress intended that irisprudeuce 10 inform any mtcrpietat:on of the statutory

text. See I LM (‘ung Rec S7774 76 (daily ed July 2’!, 2000). Ilie Supreme Court defined a

“substantial burden” to mean anything that has a “tendency to inhibit” religious exercise.

Sheri;ert v. Verne,’, 374 (1,5, 398, 406 n.6 (1963); Ilztmias v Renew dci u/hid Ernp/o,yrneni .S&

Div., 450 U.S. 707 (1981). Accordingly, most courts applying RLLIPA inteipret the leon

“substantial burden” to mean conduct that “piessures” or “influences” the free exercise of

religion See, e.g Guru Na,ak Sikh Soc v, Gounly ulSuner. 456 P.34 978 (9 Cit. 2006);

.flith’ashScpha,’di a Jown of Sued/dc, 366 F.3d 121 (1 l (‘ir, 2004): Ad/tim v Kaspar, 393 1’,3d

15m Cit. 2004) Thus, preventing or making it unreasonably diPicult to build a worship site.

restricting the size of a congregation, or otherwise Liniting religious oi’servn.e have uP been

held to be “substantial burdens, “

As explained above, corisrrucang a steeple WA adequately expresses i’ ie1iius tenets is

an integral part of and centla to the religious exercise of the (hatch at d its niembCrs, It IstliK

that the proposed steeple vili not impact the functionality of the existing clmpci us a gathering

place f01 inambets. Ilowe\ ce, a scpat ate oqu ills imoortant pui pose of a house of worship is to

exprcs, symbolically, the Church’s faith to ncnihers ‘nd otherc C’ Punches have long built

strepIcS to expc es elosatioi: ton a tithe infinite ,thetrj spires s aring into the h mx:

Sallis Ston 63 (md. 1 hti hess 1994), and a steeple A the prec1c an,hiwewrA I ‘citue Aat

most oPen iurkes the pil’hic dcntry the blidtng ys a religious sauet,u’ ‘ A/c in,,, 74 1 \.h.2d i

40 Cc\cPu up & tial flicigot ivic to 4 n’ci teepe xi wig’ hi fall n p’e) ‘1 u

ri ui’u’ 5’ f 1 C’ ca ‘4 .1 Jex’as Cu 151 11 ettc:1a Scioca. ‘i’ ipr:cte steofrc ,,03.’, s /.ythi
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Moreover, it is part ot worship for C hurch members to speak wills a united v ic to

proclaim a religious vision. 3 he Church takes Pterallv ihe biblical edict in “pieach the gospel to

cReel creawre,’ Mark 16’ 15. including to ‘procIairn the gospelJ upon the housetops Luke

12:3. Though it speaks symbolically and throuli an understated design the steeple intends

to partly fulfill this command on hehe If of the congregations who will neet in the proposed

chapel. In aontrast. a shorter steeple would not communicate the inspirational messagc the

Church intends to conve> or distinguish the chapel as a place of ssoiship.

For these reasons, denial of the Church’s ariance application to allow n steeple of

appropriate height would substantially burden the Church’s and its members’ religious exercise.

(. lien ping the Variance Would Not Further a compelling Govermneutal Interest

Through the Least Restrictive IJcans.

Once a religious claimant shows that a laud use decision substantially burdens reiigion.

the buiden shifts to the government to prove that the chaP enged regul ath in is the least resti ictive

means of furthering a compelling government interest. 42 1 SC, § 2000cc-(b). 1 he

compelling interest standard poses a formidable obstacle: “a taw restrictive of religious plactice

must adaitce interests of the highest order” because “univ those interests of the highest order

and those not otherwise served can overbalance legitimate claims to the free exercise of

religion” Church o/t1e Lukumi Bahulu Ayt v. Citj ofifiuteali, 508 US. 520, 546 (1 993h

Wixcons’in v Fader, 406 U,S. 205, 215 (1972); aceo;d5horbert. 374 U,S at 406. Ihus, th,,

“compelling interest standard is not ‘water[edl down’ but really means uhat a says’”

Luki’mi. 508 7 5. at 546 (quoting Smith, 494 1’ S a: 888) Fur example, “lack of baimony with

the character of the rcighhorhood. incompatibility with the surroundu:g aura. [audi

mcompatibility with the [Town’s] comprehensive plan,” “although legitimate in many senses, do

not constitute compelling governmental interests” I?ockt l’1uniin (‘h,’iq,,n Qhrir h, 612 F.

Supp 2d 1175 ,4ccu,’dWetchectei, 504 F 3d a 353 (geneaafzed ‘iiiterest in enlbrcing zoning

[andj tiaflie regulations” nor compelling)

The (‘brea s an m of no u napelling f e nsnLttai interest ,L t ‘sot ni tustify ,Iema] n

tIre p’op sed s ‘pis’ ( in aun about t:c al1ged urstheic n’pa ht e steeple, et CII it such

acre ‘sahlnhe$, do rt a’ cJ”,t t conaJlnl4star icrests c Wh w ‘ at ‘1 lady

>17 34 j4( , 4ij$ t’ (‘ i Qh aSsttC aLe’Rsts ‘ ‘t’ictK “ ith’ eact, a

a:’a le1aire el,al’re’),tf fh ‘i ii ,Jg(’fA’fli >114

a4’”’ ] let, ‘et .i’e’
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IL CON STR1 C nON OF TilE STEEPEE IS PROI I CTED BY FEDERL Nl)

STATE CONSTH {!TIONAL I AW.

A denial of the recueted vriance would invoke constitut nail prctecrins for to

reabons first because the (‘in,rcl doctrinally recnire c staeple of appiopridic heie!u a denial

vould impermissiblv mierfee with the Chureh free exercise of iehginn I S Cm st !\rnenu,

1; Lu/mini. 508 1 .5. at 540 4? Second, rite steeple expresacs an identifiable mesagc: thercibre,

construction of the steeple is a constitutiomilll protected fhrm of spech I .S (‘mist. Amend. I

1 he I nited States Supreme (‘ourt hth acknowledged fiat symbolic speech, including

architectural elcnents, is a consti utmnaliv piotectcd tight. S’. Wca! Pa S’iare !P/ ol li/’

Barnette 319 US 624, 632 1942) Symbo1ism i a primitie hut efldctive way of

conniumcating ideas host as t]hc State ainounces rank function, and authorit through

crowns and maces, unifoims and black robes the church speaks thiough the Cioss. the (rucifix.

the altar and shrine, and clerical raiment.”: see aio Widmar i. I ‘incent, 454 1 S. 2o3, 269 & a

6 (1981) (holdmg that symbolic speech is no less protected than po1iticl or ommercial spcech).

First Covenant C’hnrch v. Seattle, 840 P.2d 174. 182 (Wash. 1992) UThe relationship between

theological doctrine and architectural design is well iccogaized.’) (citations omitted)

As discussed above, a steeple conveys an unmistakable message of belict in God that is

of particular importance to Church members As no compelling state interest can be advanced to

justify impinging on the Church’s right to religious expression. see Lu/mini, 508 ITS, at 546, a

denial of the varanec would amount to a federal constitunoral violation F hese rights arc

independently protected under Flortda state law Sec Phi Corst, Art I. 3 (religloas freedomr

Art 1, § 4 (freedom of speech and press)

Again, however. RI. UIPA and constitutional mandates need not coir c into play The

variance aopiication meets the requirements or the Ctty ‘s ‘standards foe considering v’viances”

and hoti1d h apprm ed on t1’at basis. As Congress noted, the best way to “aoid the preemntiee

force or MPh IPA i. r grant the tcqueated ariancc .mdin onstine d’screucvaiy land use

critcita in tavor of tbe cteeple. 42 1 S ( 2000ce B Ife (Porch jji I itc ssLlngncss to

accpt ,‘amnahte c Tnditlons of app:o ii. it needed
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UTEH COUNTY OFFICE
PINEHURST 80061060 PARK
518 WEST 606 MONTH, SUffE 2(14
OREM, UTAH 64057
TELEPHONE 18011 428’2100
FAX (401) 420.210

RE: Application for Variance to Allow Steeple, 3424 Northside Drive

Dear Larry:

Thank you for inquiry regarding the cases attached to your email. We appreciate the
opportunity to respond. We have reviewed those cases and do not believe that any of them
undermine the Church’s position that enforcement of Key West’s height ordinance would

tantiaIlbgden the Church’s religious exercise under RLUIPA’s section (a).’

The first case you referenced, Primera v. Broward county, is not a section (a> case. That
case was decided under a different section of RLUIPA, section (b)(l), the so-called “Equal
Teans” provision. 450 F. 3d 1295, 1307-08 (l 1th Cir. 2006). Its reasoning thereföre does not
appiy to a substantial burden claim. The Church does not contend at this point that the City has
treated the Ch.urch “on less than equal terms” with a nonreligicus assembly. 42 U.S.C. §
2000cc(b)( 1). Rather, the. Church. asserts that it doctrinally requires. a. steeple of adequate hei.ght,
an.d that erfdrcement of Key West’s height ordinance would work a substantial burden on the
Church and its members because it would stifle its ability to identify the building as a house of

As rtated in. footnote I of our letter dated May 25, 20W, we agree with you that FRERA’s language essentially
mirrors RLUIPA’s. so any argument Under RLUIPA would apply equally to FRFRA See Fla. Stat, oh. 761.01;
Wareer v. city ofLoca RAce, 8.87 Sold 1023 (FIa. 2004).
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A PROFESSIONAL CORFORA1’ION

ATTOREYS AT LAW

60 EAST SOUTH TEMPLE, SUITE 1800

SALT LAKE CITY, UTAH 84111-1032

TELEPHONE (801) 328-3600
TOLL FREE (866) 867-5135

FAX (801) 321-4893
www. kmcaw, Corn

June 14, 2010

VIA EMAIL AND FIRST CLASS MAIL

Larry R. Erskine
Chief Assistant City Attorney
P.O. Box 1409
Key West, FL 33041-1409

483t-70684I66.i



worship and to symbolically express core religious precepts of the Church, namely, the belief in
ascension to God. Again. RLUIPKs section (a) precludes any denial — ceen a denial resuiling
ftom a neutral or genera/li applicable regulation — if the impact of the denial constitutes a
“substantial burden” on religious exercise. 42 USC. § 2000cc(a)(l).2

The second case you referenced, Williams v. City ojAdventura, is a section (a> substantial
burden case. but it is nevertheless inapposite because the court found that the so-called
“problems” the church sought to alleviate in that case, including disruption from tardy
congregants, could either be “solved in [its] current location” or that the problems amounted to
mere “distractions” that did not rise to substantial burdens under RL1UPA, 358 F. Supp. 2d
1207, 121 5 (S.D. Fla. 2005). In contrast, Church prophets and leaders have long emphasized the
significance of Church steeples. The steeple bespeaks devotion to God, lifts the adherent’s eye
heavenward, and reminds members that their “lives ought to be ever moving upward toward
God.” (Ezra Taft Benson, Teachings of Ezra Taft Benson, p. 151-52; see also Oliver Cowdery,
Messenger and Advocate (Feb. 1835), p.75). The steeple has no other functional purpose but to
convey a religious message. Courts have already recognized the importance of steeples in
Church beliefs. See Martin v, Corp. ofPresiding Bishop of The Church ofJesus Christ ofLatter-
day Saints, 747 N.E.2d 131, 137 (Mass. 2001) (“It is clearly part of Mormon theology to reflect,
in their buildings, the belief of an ascension towards heaven” and “that steeples, by pointing
towards heaven, serve the purpose of lifting Mormons’ eyes and thoughts towards heaven”)
(internal quotations omitted). The significance of the steeple, and the consequent burden that a
denial of the requested variance would impose, is such that it cannot reasonably be relegated to
the level a “distraction” or a mere “inconvenience” as described in the Williams case.

Likewise, in the unpublished Men ofDestiny decision, denial of a conditional use permit
did not substantially burden a drug and alcohol treatment program because the program could
alter its methods without working a substantial burden on the program’s religious underpinnings.
2006 WL 3219321, *5 (M.D. Fla. Nov. 6, 2006). in contrast, and as described at length in the
materials accompanying the Church’s variance application, denial of the variance here would
impose a substantial burden because a shorter steeple would not convey the religious message
the Church intends to convey nor would it adequately identify the building as a house of
wnrch in

Finally, West Gate Tabernacle, Inc. v, Palm Beach County bears little resemblance to the
current situation because in that case the plaintiff illegally operated a homeless shelter for over
one year without bothering to secure the proper permit(s). The shelter refused to pay the

fnr ‘r0 a ltuai ic ice aga r -me ud tii iLt iit id ra r

the renuiremeni ni anpivinc 8Cr a conditional use permit vorked a substan:iai burden on its
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religious exercise, which argument the court rejected. 14 So.3d 1027, 1031-32 (Fla. App. 2009)

(‘“ Fhe mere requirement that one apply for a special exception from an ordinance restricting the
use of property is not a substantial burden,’ A church must exhaust its administrative remedies
and cannot merely predict that it would be denied the permit if it were to apply,”) (quoting
Konikov v. Orange County, 203 F. Supp. 2d 1328, 1342 (MD. Fla, 2004)).

The Church makes no such argument here. Unlike the homeless shelter in I Vest Gate, the
Church here has timely complied with all City ordinances and regulations and now. in good faith
applies for a variance pursuant to the procedure outlined in City’ ordinances. In the materials
submitted in support of the variance the Church contends, first, that the variance should be

‘anted because the application meets the requirements of the City’s ‘standards tbr considering
Variances.” Second. and in the alternative, the Church asserts that a denial of the requested
variance implicates RLUIPA because it would substantially burden the Church’s and its
members’ religious exercise. The Church nowhere has argued that it is somehow’ exempt from a
reasonable variance process.3 Its actions bespeak the opposite.

As explained above and in the Church’s variance application, the Church doctrinally
requires a steeple of appropriate height, and the height restriction imposed by Ordinance
122.238(3) would violate the Church’s and its members’ religious exercise under RL,UIPA, the
federal constitution, and Florida law. including FRFRA. The Church therefore seeks a variance
to section 122.238(3) pursuant to City law. The Church’s variance application meets the
requirements of City ordinance(s) and should be approved on that basis, which would also
obviate the need to delve into RLUIPA and constitutional issues. Moreover, the Church affirms
its willingness to accept reasonable conditions of approval, if needed.

Sincerely yours,

KIRTON & McCONKIE

/ ames E. Ellsworth

Cc’ Amy Kimball-Murley. Planning Director. Key \kest City (via email)
Members of the Planning Revie Committee. Planning Dept co Amy’ Kirnbail-Murlev

I rrc ‘c V - ‘‘FtiVJ
‘

r r r1e

‘I

‘a r ‘ ( 84F
8 11 8) “C or at p ‘,s trat re r x rd,’u”,. I u rntnrI I n r r t I

r d Ic’ ciii ,“ ru r t quatf’. ‘- n a ubVant ci 9urden under RI If \ iu c Va’c 88 uuu p j Ye
r S, r 4 8 d - i ci th C ir ‘‘ [j ([) r ci Cf CIT ‘ui1d CtCI In n aanuutnral lands

.‘nti’uted uJ’•VantIaI in heause ‘‘he ( anty ‘uld ue tts n.nn ‘.th leanfroe de’ lprnent etteen’el’ t’

- .. L., - .- ‘‘ -, , ‘‘,-. I., ,i’,-’- , ‘_,, “‘‘‘ C P r’’,!, f .‘ -‘-,‘ J, ,, ,n’•’

.i,r: unurai wi “ rn,.,c}c ‘c ;ti’ ,inCruii*tt,, “I



Page 1 of 20

450 [3d 205, 0 Fld L. \VeekI Fed. C 003
Cite as: 350 F.3d 1295)

Page

United States Court of Appeals.
Eleventh Circuit.

PRIMFRA IGLI3SIA BAUTISTA HISPANA OF
BOCA RATON. INC., a florida cot poration, Au

gusto Pratts, David Pratts, Plaintiffs-
Counter-Defendants Arpellants Cross-Appellees,

BROWARD COUNTY. a Political Subdivision of
the State of Florida. Defendant

Counter-Claimant Appellee Cross- Appellant.
No. 04-15898.

June I, 2006,

Background: Incorporated religious organization
which had unsuccessfully applied for variance from
requirement that any nonagricultural, nonresidential
uses of property he separated by at least 1 ,(XX) feet
from existing agricultural and residential uses, so
that it could operate church on property vhich it ac
quired after this “separation” requirement went into
effect, brought suit against county for allegedly vi
olating its equal protection. due process and free
exercise rights, as well as the Equal Teims provi
sion of the Religious Land Use and Institutionalized
Persons ct iRLUIPAt, The United States District
Court for the Southern District of Florida. No.
1)1 -06530-CV-JEM.Jose F. \lajtine,, J.. dismissed
constitutional claims for lack of standing and found
that county had not violated Equal rerms provision
of the RLUIPA, and religious organization ap
pealed

Holdings: The Court ,t Appeals, Marus, Circuit
Judge, held that

religtous •reanizotion nad _tanding to purSue
ii’.titutionat chal lenee t z ‘rang ‘rdinance’

is -ntng rn,oe mi ro mpet mi’,’, h
ccrr man-kr’ ‘ - , C-Jr len -“ e’. p
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0

zoning ordinance. Liv successfully applying to have
its nearly 70 acre tract of property rezoned was not
“similarly situated comparator” to religious organ
ization that had unsuccessfully applied for variance,

Affirmed in part: reversed and temanded in part.

Vest 1-leadnote’,

I I Federal Courts 170B €‘776

UOB Federal Courts
I (tBVll1 Courts of Appeals

l0BVI[1tK Scope. Standards, and Extent
l7013\ lll(K11 In General

I 71)Bk776 k, ‘rrial Dc Novo. Most
Cited Cases
Court of Appeals reviews di izovo the district
courts conclusions of law, including its conclusion
that corporation did not have standing to pursue §
1983 claim for county’s alleged violation of its
equal protection, due process and free exercise
rights in connection v6th zoning decision. U.S CA.
ConsiAniends. 1, 13:42 US.CA § 1953,

[21 Federal Civil Procedure 170A 103.2

l711,\ Federal Civil Procedure
70A11 Parties

I 7OAII ,\ In General
I 0Ak liD. I Standing

170 \k 103 1 k. In General: Injury or
interest. 51 ms Cited v ayes
In every federal case, party [ringing suit must es
tablish standing to prosecute action.

(3J Federal Ciil Procedure 170A W3.2

‘, Fr’-frra P- ‘-ir
V lilartes

2(10 lhr in on Reuter No C tin t Uric F S C,
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ing to iie is whether litigant is entitled to have
court decide merits of dispute or of particular is-

[3) Federal Civil Procedure 1704 103.2

I )A Federal Civil Procedure
I 79A11 Parties

I 70A11(r\) In General
I flAkl(5. I Standing

I 7OAk I n3.3 k. in General: lnjur or
Cited Cases

Litigant must have both Article Ill standing. which
enforces the Constitutions case or cuntro’.ersv re
quirement, and prudential standing, which embod
ies judicially self-imposed limits on exercise of fed
eral jurisdiction. US.CA. Const. Art. 3. § 2, ci. I.

[5) Federal Civil Procedure 1704 €103.2

l7OA Federal Civil Procedure
I 70A11 Parties

I 7OAlli A i in General
l7OAk 103.1 Standine

l7OAkIO3.2 k. In General; Injury or
interest. Most Cited Cases

Federal Civil Procedure 1704 103.3

I 71 IA Federal Civil Procedure
I 70A11 Parties

17f)AIItA) In General
I 7OAk 103.1 Standing

I7OAklO3.3 k. Causation; Redressabil
itv Mot (‘ited Cae
Fo demonstrate Article Ill standing. plaintiff must
show: (Ii that he has suffered actual or threatened
injury, 2 that his injury is fairly traceable to chal
Ienged conduct of defendant, and (3 that injurr is
likely to he redressed b las ciable ruiltis’. IC A.

3. I

AFeGuzi Civil Pr’:scedure
70.Aii Pasties

7AltA In General

GOAk 03. I Standing
l7OAklO3.7 k. In General: Injury or

interest, M st Cited (‘aes
To establish ‘Injury in fact,” of kind required for
him to have Article 111 standing. plaintiff must first
demonstrate that defendant has invaded some leg
ally protected interest of his, i.e.. that defendant has
infringed on an interest protected by statute or oth
erwise, US.C,A. Corist Art. 3, § 2. cL I

[71 Federal Civil Procedure 1704 103.2

l7OA Federal Civil Procedure
I 7OAll Parties

I 70A11(: in General
I 7OAk 103,1 Standing

l7ttAklfl3.2 k. In General; Injury or
Interest. Must Cited Cases
“Legally protected interest,” infringement on which
may be sufficient to confer Article III standing,
must consist of obtaining compensation for, or pre
venting, violation of legally protected right.
U.S.C.A. Const. Art. 3. § .2. ci. I.

[8] Constitutional Law 92 720

92 Constitutional Law
92Vl Enforcement of Constitutional Provisions

92VItAi Persons Entitled to Raise Constitu
tional Questions: Standing

92VflA>3 Particular Questions or
Grounds of Attack in General

92k72t) k. Zoning and Land Use. Most
Cited Cases

(formedv 92k32.2(2). 92k42.2t 1
Incorporated religious organization which had un
successfully applied for sariance from requirement

that any nonagricultural, nonresidential uses of
property be separated by at least l.( )ofl feet from
ex:stmg agricultural and redentai uses, so that a
.r:uld oper.ae 5hurch ‘ri pwperts ssnah a acquired
after this “separation” requ.irement went into effect.
plainly suffered “injury in fact,” in (acm of ba.n on

cdii who Id rd ici.o us assem dl irs on its prac

which could. be redressed by judgment in its favor

C 3010 Thmsun RcuL’rs, Nm (Cairn to One. (CS Gus. Wurks,
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on its equal protection, due process and free exer
cie claims; thus, religious organization had stand
ing to pursue constituonal challenge to zoning or
dinance. U.S.C. \ CnstAmeiids. I. l4 42
USCA. 1983.

[91 Civil Rights 78 1331(6)

75 Civil Rights
78111 Federal Remedies in General

78k 328 Persons Protected and Entitled to Sue
78k 1331 Persons Aggrieved, and Standing

in General
78k 1331(6 k. Other Particular Cases

and Contexts. Most Cited Cacs

Constitutional Law 92 l328

92 Constitutional Law
92X111 Freedom of Religion and Conscience

92X111(B Particular Issues and Applications
92k 1327 Religious Organizations in Gen

cml
92kl328 k. In General .MosI Cited

Cases
(Formerly 92k84.5(7. I))

Constitutional Law 92 29l3

92 Constitutional Law
Q2XXIV Privileges or Immunities: Emoluments

92XXIVBi Privileges and Immunities of
Citizens of the United States (Fourteenth Amend
ment)

92XX1V(Rl In General
‘31k19l I Entities Protected By. or Suh

ject To, Constitutional Provis on
9212913 k. Corporat.ions or Other

Business Enti0es. \1.st Cued (ae
(Furnierlv ‘)‘k20á(7

Constitutional Law 92 (>z,3012

(Atst:iurw Law
tt aul reti n

92XXVhA hi General

O2XXV1.\ C Persons or Entities Protec- ted
92k3012 k. Corporations and Other

Business Entities, Must Cited Cases
(Formerly 92k21023)

Constitutional Law 92 3927

92 Constitutional Law
u2XXVII Due Process

92XXVII(C> Persons and Entities Protected
92k3927 k. Business Organizations; Cor

porations .Most Cited Cases
(Formerly 92k252

While incorporated religious organization, as cor
poration, may not have been not a “citizen” entitled
to privileges and immunities secured by federal
law, and could not obtain redress for denial of such
privileges and immunities in cause of action under

1953, it was nonetheless a “person.” within mean
ing of 983, which possessed Fourteenth Amend
ment rights of equal protection, due process and.
through doctrine of incorporation, the free exercise
of religion. U.S.C.A. ConstArnends. I. 14; 42
U.S.C.,\. § 983.

[lOJ Federal Courts 170B 613

1 70B Federal Courts
I 7(JBV IH Courts of Appeals

l7OBVllhD Presentation and Reservation in
Lower Court of Grounds of Review

1 7OBVII[(1) I Issues and Questions in
Losser Court

l70Bk6l2 Nature or Subject-Matter of
Issues or Questions

I 7t)Bk(, 13 U Constitutional Ques
tions . Most C ited Cases
Whether incorporated religious organization, hav
ing failed to establish right to relief from applica
uonf loLa1 z’mng ordnance under the Equal
Terms pros is ion of the Religious Land Use and In
stitutionalized Persons Act iRLUIPA). could es tab
hib rie.ht to relief under the Founten;h A1ePn1rn5fl

an eual oraseatian or tree e
crounels was question that Court of Appeals wuld

CA) I 0 Thomson Reuters, No Ulaim to Orig. US Gos’ Works,
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not address for first time on appeal. as alternate
basis for upholding district courts order dismissing
these constitutional claims on standine tzrounds.
where district court had made no findings of fact
and drawn no conclusions of law on this issue.
U.SC.A. Coost Amends. I, 14; Religious Land Use
and Institutionalized Persons Act of 2000,

h. 42 U N CA. 10(tkch (2.

1111 Constitutional Law 92 976

01 Constitutional Law
92V1 Enforcement of Constitutional Provisions

01’s’ b C Determination of Constitutional
Questions

O2VbC)2 Necessity of Determination
02k076 k. Resolution of Non

C )nstitutional Questions Before ConsritutionaJ
Questions. Most Cited Cases

(Formerly 92k47, 92k46(1>)
When party raises both statutory and constitutional
arguments in support of judgment. court should
first consider whether party is entitled to full relief
under statute and, if so, should not reach constitu
tional issue.

[121 Civil Rights 78 1073

7;s Civil Rights
751 Rights Protected and Discrimination Prohib

ited in General
lskl(tlS k. Zoning. Building. and Planning;

Land Use. Most Cited Cases
There are four elements of violation of Equal
Terms provision of the Religious I and Use and In
stitutionalized Persons Act RLUIPAe I > plaintiff
must be religious assembl or InstItution. (2) sub
ject to land use regulation which 3) treats religious
assembly on less than equal terms with (4> nenreli
cous assemhk or institution. Religious Land (2cc
and Jnttwtionaiized Peron At f 20(), >

U AC A 7

1131 .iviI Rights 78 Pi403

75111 Federal Remedies in General
75k 400 Presumptions. Inferences, and Bur

dens of Proof
Sk 30 k. Property and Housing. Most

Cited Cases
Religious assembly or institution asserting a claim
under Equal Terms provision of the Religious Land
Use and Institutionalized Persons Act RLUIPA)
bears initial burden of producing prima tacie e’ id
ence to support a claim alleging an Equal Terms vi
olation. whereupon government bears burden of
persuasion on any element of claim. Religious Land
Use and Institutionalized Persons Act ut 2000. §
2hs I), 3bj, 42 U A. >i lo0ccbu I
20t)0ec-2h).

1131 Civil Rights 781O73

75 Civil Rights
781 Rights Protected and Discrimination Prohib

ited in General
75k I 0? k. Zoning. Building, and Planning:

Land Use. Most Cited Cases
Violation of Equal Terms provision of the Reli
gious Land Use and Institutionalized Persons Act
(RLIJWA) is not necessarily fatal to land use regu
lation; rather, such violations are subject to strict
scrutiny, under which offending conduct may be
upheld if defendant establishes that this conduct
employs narrowly tailored means of achieving com
pelling government interest. Religious Land Use
and Institutionalized Persons Act of 2000. §
2(b)( I). 41 USC.’s. § 201>Occh)( I

ItS! Federal Courts 170B €776

l 7f B Federal Courts
170EV lii Courts of Appeals

17013V111(K) Scope, Standards, and Extent
“ORVIllE In General

7OJ(27n k. Foal Dc No’.o slst

Coort of’ Appeals t.evi.ews de nero the dist.ri•ct
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11 StaIr e.

C 201 0• Thomson Reuters. No Claim to Orig, US Gov Works

I h!7fl lit



Page 5 of 20

450 F,Sd 1295, 19 Ha. L. Wcekl Fed. C 603
(Cite 450 F.3d 1295)

Page 5

Iltj Civil Rights 78 l073

7X CO. il Rights
7S1 Rights Protected and Discrimination Prohib

ited in General
‘kl073 k. Zoning. Building, and Planning:

Land Use. Mosr Cited (‘s

Land use reculation may violate Equal Terms pro
vision of the Religious Land Use and Institutional
ized Persons Act (RLUIPA) in at least three ways:

by facially differentiating between religious and
nonreligious assemblies or institutions: (2) by
“gerrymandering’ to place a burden solely on reli
gious. as opposed to nonreligious, assemblies or in
stitutions, despite being neutral on its face; or 3 or
through selective enforcement against religious, as
opposed to nonreligious, assemblies or institutions
of a truly neutral regulation. Religious Land Use
and Institutionalized Persons Act of 201)0. §

I 42 US.CA. § 2000cc bit I

(171 Civil Rights 78 1073

78 Civil Rights
7Xl Rights Protected and l)iscriminaiion Prohib

ited in General
7Xkl073 k. Zoning, Building, and Planning;

Land Use, Most Cited Cases
Zoning ordinance requiring that any nonagricultur
al. nonresidential uses of property be separated by
at least l.000 feet from existing agricultural and
residential uses, which applied generally to all non
agricultural. non-residential uses without regard to
religion, and from which property owner could ob
tain relief only by requesting a variance or rezoning
under ‘tandards neutrally and generally applicable.
v ith no special carve-outs or esLeptions for non
religious land uses, sOd not impermissibly
“gerrymander” to place a burden solely on reli
gious. as opposed to nonreligious, assemblies or in
stitutions. in vio1ation of Egual Terms grovision of
t1e Reiiecis Land 0’- and Insotureinalized Per

-, K P L-’: -‘2
:u(i..nai:2ed. Per.ins ,.3st of 2000, § .2(03 1 32
I ‘sO 3 s2Ond

[l8j Civil Rights 78 1O73

78 Civil Rights
751 Rights Protected and Discrimination Prohib

ited in General
5k 1073 k. Zoning. Building, and Planning:

Land Use Most Cited Cases
Preparatory school that had obtained relief from
zoning ordinance requiring that any nonagricultur
al, nonresidential uses of property be separated by
at least 1,000 feet from existing agricultural and
residential uses. by successfully appl> ing to have
its nearly 70-acre tract of property rezoned, was not
‘similarly situated comparator” to religious organ
ization that had unsuccessfully applied for variance
to conduct religious services on its property, on
which religious organization could rely to satisfy its
initial burden of making prima facie shuwing that
zoning ordinance, while neutral on its face, was be
ing selectively enforced against religious assem
blies or institutions in manner violating Equal
Terms provision of the Religious Land Use and In
stitutionalized Persons Act (RLUIPA); preparatory
school had applied for different relief, rezoning as
opposed to variance, from different decision-mak
ing body. that was guided by rlifferent standards.
Religious Land Use and Institutionalized Persons
\ct of 201)0 § 2(h)t I) 3(b 42 t, S ( A ttt
21 tOOcc(b ) I ), 200{)cc—2( 0).

[l’j Civil Rights 78 1O73

78 Civil Rights
781 Rights Protected and Discrimination Prohib

;,,,4u,
Ittti Hi S.3t_ijtiLii

7k 1975 k. Zoning. Building, and Plannine:
i,and Use. Most (‘ited Cases
Neutral statute’s application may S iuiate Equal
Terms provision of the Religious Land Use and In
stitutionalized Persons Ac.t (RLUIPA) if it differen.
tialIn treats simtlarly sltui.ited religious and ne’

assemhhes. Reiti—isus 1.004 Use and h:sti:u
1:’’rai’ized .\et 22 25Mid., 2 0 ii, 42

I 2(.X3.ks 031).

12.0T Clvii RIghts 78 1973
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78 Civil Rights
781 Rights Protected and Discrimination Prohib

ited in General
78k 1073 k. Zoning. Iluilding, and Planning:

Land Use. Most Citcd Cases

Civil Rights Th 1303

78 Civil Rights
78111 Federal Remedies in General

78k 1300 Presumptions, Inferences, and Bur
dens of Proof

Cited (‘ases
:5k 1403 k. Property and Housing Most

Plaintiff bringing an as-applied Equal Terms chal
lenge under the Religious Land Use and Institution
alized Persons Act (RLUIPA) must present evid
ence that a similarly situated nonreligious compar
ator received differential treatment under the chal
lenged regulation: if plaintiff offers no similarly
situated comparator. then there can he no cogniz
able evidence of less than equal treatment, and
plaintiff has failed to satisfy its initial burden of
proof. Religious Land Use and Institutionalized
Persons Act of 2000, § 2(h)(l). 4(b). 42 USCA.
§* 2000cctbg I). 2000cc-2(b).

[211 CMI Rights 7X 1073

78 Civil Rights
751 Rights Protected and Discrimination Prohib

ited in General
75k 1073 k. Zoning, Building, and Planning;

Land Use. Most Ched Cases
Equal Terms provision of the Religious Land Use
and Institutionalized Persons Act RLU1PA re
quires equal treatment for religious assemblies and
nstitutuns. not special treatment. Religious Land

Use and Institutionalized Persons Act of 2000,
2(h)( 0. 42 IJSSIA. § l000ca b;( 1).
*1299. I)ehorah i.ynne Maitohue, Martohue Land
Uhe Lan Group, P.A.., St. Petersburg,, FL, for Ap
gallants,

Appeals from the United States District Court for
the Southern District of Florida,

Before I3IRCH and MARCUS. Circuit Judges5 and
MILLS” . District Judge.

[\ Honorable Richard Mills, United
States District Judge for the Central Dis
trict of Illinois, sitting by designation.

MARCUS. Circuit Judge:

Primera Iglesia Bautista Hispana of Boca Raton.
Inc. (“Primera” or “the Church”) appeals from the
entry of final judgment, after a bench trial, in favor
of the defendant, Broward County (“the County”).
The district court found that the County did not vi
olate section 2(h( I (the “Equal Terms Provision”)
of the Religious Land Use and Institutionalized Per
sons Act of 2(100 (“RLUTPA”), 32 U.S.C.
2000cc(ht Ii, by denying Primera a zoning*l3(
variance. Primera also appeals the district court’s
conclusion that Primera, as a corporation, lacked
standing to bring a section 1953 claim for the viola
tion of its constitutional rights under the Due Pro
cess. Equal Protection, and Free Exercise Clauses.
After careful review, we reverse the dismissal of
Primera’s ‘ection 083 claims because Primera. as
an incorporated religious organization, both has
standing in the case and has stated a claim under
the Constitution and laws of the United States, We
affirm, however, the district court’s final judgment
entered Or the County on he Church’s RLUIPA
claim.-.

I.

‘The essential facts developed at trial are these. Use
and development of land in unincorporated
Broward (‘ountv is regulated 1w the Broward

01
-

FtC ZC ets Forth the reewonens sag Icahie 10 and

wonted — . \e:’wu 1. oral ‘ state, In iota’ 00 /
the Counta amended Article XIV of the BCZC to

(i Themso Reuteis, \o Lion t One. US Gun’. \Vrks,
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require “a minimum distance of one thousand
l,000 feet” between nonagricultural, nonresiden

tial uses in the A—I district the “Sepatation Re
quirement’). BC/C § 3O-245(9h at. The stated pur
pose of thece regulations s as “to protect. preserve
and enhance the rural character and lifestyle of ex
isting low denisity areas and agricultural uses and
comply with the [relevant portions of the Compre
hensive Plani.” BCZC § 39-246. Places of worship
are permitted in the A- I zoning district, hut like all
nonacricultural. nonresidential uses, they are sub
ject to the Separation Requirement. BCZC §*
39-245. 39-249.

Primera is a Hispanic Baptist congregation aflili
ated with the Southern Baptist Convention and
serving Hispanic congrecants in northern Broward
County. Florida. “ In December of 1997. Primera
purchased a residential property located at 7450 ha
ons Road in unincorporated northern Broward
County t”the Property”). The warranty deed con
veying the Property to Primera unambiguously
states that the Property is subject to zoning ordin
ances and other restrictions and prohibitions. The
Church was represented by counsel in the purchase.
The Property is approximately one acre in size with
a single family residence situated thereon. It is loc
ated in the A-I Agricultural Estate zoning district
of Brow ard Count\

FN I In addition to Primera. the complaint
named two individuals. David Pratts atid
Augusto Pratts, as plaintiffs. Before the tri
al, the district court dismissed the mdi
vidual plaintiffs for lack of standing. The
individual’ do not appeal their dismissal
from this lawsuit.

the Property is within 1.000 feet of other nonresid
ential, nonag.ricultural uses. Among these, proper
ties, several were annexed into the City of Coconut
Creek hefore the County enacted th.t ‘s..paration Re
nuirement. Oncoc nnexcd lands fell
the A— ‘°-“ Ladcr and -e’e not vuhien:. to the
neoaratom Kequ :remerc dt trial.. Primera presented
no evidence that .mv property owner has ohtainevl a.

variance from the Separation Requirement.

Of particular importance to this appeal is the
Broward County Preparatory School “the
School”. which is located within 11)0 feet of the
Church and comprises some seventy acres of land.
Coconut Creek annexed most of the School’s land
from unincorporated Brossard County before the
County enacted the Separation Requirement.* 1301
But the School later acquired an additional ten-acre
parcel of land adjacent to its main grounds. located
in unincorporated Brow ard County and zoned A-I.
In 2001, upon the School’s application, the County
rezoned the ten-acre parcel from A- I to 1-1, Institu
tional and Educational District, which does not im
pose any distance requirements. There is no evid
ence that the School used the ten-acre parcel for
any nonresidential, nonagricultural use before the
rezoning. but afterwards the School built a perform
ing arts center and auditorium on the land.

After Primera purchased the Property, it hired an
architect to develop a site plan to renovate the
house into a place of worship and submitted those
plans to the County. A County official informed
Primera that the Separation Requirement prohibited
any nonagricultural, nonresidential use of the prop
erty. and advised them to seek a zoning variance.
Primera applied for a oiriance in March 199$. but
at an April 1998 hearing, it withdrew the request
after its attorney informed the Church that there
was no quorum of the Board of Adjustment (“the
Board”), and that it should try instead to work out
any opposition from its neighbors. When the
Church’s pastor. Atigusto Pratts, spoke to the neigh
bors, he learned that some ohecied to) Prirnera’s
variance request. And at a hearing in June 199$.
neighbors voiced substantial .ppositton to
Prtmeras renewed request. The Board denied the
variance, offering thre.e reasons: (I) the Separation
Requirement was necessary to maintain the prlnia.ry
r.urpose of the a ,ricultural district: td.) Primers crc

I.” -I “- ,- “a “

Prinrera’s rcuuest did nor meet the
..rer.a tur a variance :.et to rth in the

© 20i() Thomson Reuters.. No Claim to Orig. US Gov. Works,
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FN2, The BCZC provides that, in determ
ining shether to grant a variance, the
L3oard shall determine whether the applic
ant has met the follow inc criteria:

(I) That there are unique and special cir
cumstances or conditions applying to the
property in question, or to the intended
use 01 the property, that do not appl
generally to other properties tn the same
district: (2) That any alleged hardship is
not self-created by any person having an
interest in the property or is the result of
mere disregard for, or ignorance of. the
provisions of the Code: t3) That strict
application of the provisions of the Code
would deprive the petitioner of’ reason
able use of the property for which the
variance is sought: (4) That the variance
proposed is the minimum variance which
makes possible the reasonable use of the
property: (5) That the granting of the
variance will be in harmony with the
general intent and purpose of the Code
and that such variance will not be injuri
ous to the area involved or otherwise
detrimental to the public welfare: (6)
That there exists changed or changing
circumstances which make approval of
the ariance appropriate.

BCZC §. 39-40.

In spite of the Board’s decision, Primera continued
to u’e the Property for various prarer meetinas and
church services. In response. in 1099, the County
issued Primera a Notice of Violation for illegally
conducrng church services by admission C in a
residenteil rru ture n elation of he zen cede.
and et a hear:ne eOre the Beard. -\t the ttear:ne,
en October 28, 1999, the Board found t.hat Primera.
be zdmission had it,Iegally use.d the residential

Primera then sued the County in state court under
the Florida Land Use and Environmental Dispute
Resolution Act, F-la, Stat, 761,03 12094). challen
ging the Counts’s enforcement of the Separation
Requirement. However, the parties reached a medi
ated resolution whereby Primera agreed o submit a
new application to the Board to request a variance.
*1302 Primera. with the assistance of the Zoning
Code Services Division (“ZCSD”) staff, submitted
yet another variance application that proposed addi
tional use restrictions to mitigate any possible neg
ative effects. This time, the ZCSD sat’f recommen
ded approval to the Board on the following
grounds: U) the new site plan mitigated the negat
ive effects of the variance; t2) the hardship was not
self-created :- and (3) the operation of the
Church would not negatively affect traffic in the area.

l’N3. The ZCSD staff changed its position
on this point because of new information
that Primera had relied to its detriment on
the sellers representations about the Prop
erty’s zoning.

The Board held another hearing on Primera’s re
quest. at which time Primera’s neighbors again
voiced opposition and presented photographs and a
video of Primera’s past use of the Property, depict
ing. among other things. garage sales and religious
services. The Board again voted to deny the vari
ance because “granting the variance would not be
in harmony with the community or the general in
tent or purpose of the Code and such variance
would be injurious to the area involved and it
would be otherwise aetrimentm to the puNic wel
fare by virtue of the traffic created.”

Nevertheless, Primera continued to use the Property
for worship services, prompting still more com
plaints to the County, which resulted in the ZCS[)

Jr’ ii t S I 1 1 L

9cr 12, 294 Thereafter, Pnrncra topped u’ine the
Property bar worship services. Notably, Primera
never sought to have the Property re--zoned or an

nexed into the nearby municipa.li.tv of Cxconur

© 2010 Thomson Reuters, No Clatm to Orig. F’S Gee. Works,
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Creek.

In :\pril 200! Primera filed this lasssuit against the
County in the United States District Court for the
Southern District of Florida. chaliengin the
County’s decision denying Primera a variance.
Primeras Amended Complaint alleged three counts.
Count I sought declaratory and injunctive relief
pursuant to 42 USC § I OH for violation of
Primeras rights under the First, Fifth and Four’
teenth Amendments to the United States Constitu
tion. Count II claimed that the County’s zoning de
cisions violated: RLUIPA section 2(a), 42 USC. §
2t)OOcc(a) (the “Substantial Burden provision’). by
imposing a substantial burden on Primera’s exercise
of its religious freedoms; RLUIPA section 2(bH I
12 USC * 2(1))) U,a h) I the “Equal Terms provi—
sion”), by treating Primera on less than equal terms
s ith other nonreligious assemblies•’. RLUIPA sec
tion 22). 42 USC, 2000cc bIt 2) the
“Nondiscrimination provision’), by discriminating
against Primera on the basis of religion or religious
denomination; and. RLUIPA section 2(b)(3)(B), 42
USC. § 2000cc(bh3HB) (the “Unreasonable Lim
itation provision”. by imposing regulations that
unreasonably limit religious assemblies within the
A-I zoning dis trict/” Finally, count 111 claimed a

iolation of a corollary’ state statute. the * 1303
Florida Religious Freedom Restoration Act of 199$
“FRFRA”).

FN3. The full text of RLUTPA section 2,
42 1i,S,C. § 2000cc, reads as follows:

(a) Substantial burdens

(A) is in furtherance of a cotnpelling
govei nmental interest; and

(B) is the least restrictise means of fur
thering that compelling governmental in-
terest.

(2 Scope of application

This subsection applies in any case in
which-

(A> the substantial burden is imposed in
a program or activity that receives Fed
eral financial assistance, even if the bur
den results from a rule of general applic
ability:

B) the substantial burden affects, or re
moval of that substantial burden svould
affect, commerce with ftireign nations,
among the several States, or with Indian
tribes, even if the burden results from a
rtile of general applicability: or

(C) the substantial burden is imposed in
the implementation of a land use regula
tion or system of land use regulations.
under which a eovernment makes, or has
in place formal or informal procedures
or practices that permit the government
to make, individualized assessments of
the proposed uses for the property in
volved,

(I) General rule

No uo\ernrnent shall tmpose o imple
ment a land use regulation in a manner
that mposes a yubstinttai burden on the

ire of ,i eE-,On,

I ass:em0iror :nrt’tut:on, U

less ide govern.meni temonstrates that
impcsit.ion of the burden on th.at person.

assembiy, or institution-

(b) Discrimination and exclusion

I ) Equal terms

No eolernment shall mp oC or imple
ment a and ue recu(alrn in a manner
that treats a reiiciou assembly

-l ‘

nonreiiu:oos as,semhls:.

2) I horn-on Renter’. No Claim to one, US Gos \V rs,
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ment a land use regulation that discrim
inates against anr a5sembly or institution
on the basis ot religion or religious tIe-
nomination,

den provision are identical, there s’. as no violation
of the FRFRA, Primera does not appeal from that
determ in anon

(3) Exclusions and limits II.

No government shall impose or imple
ment a land use regulation that

tA) totally excludes religious assemblies
trom a jurisdiction: or

(B) unreasonabl limits religious assem
blies. institutions, or structures within a
jurisdiction.

Afler a three day bench trial the district court ruled
in favor of the County on all counts, making ex
tensive findings of fact and conclusions of law, As
an initial matter, the district court determined that
Primera. as a corporation. lacked standing to pursue
a section 983 action to challenge the County’s zon
ing decisions, and therefore dismissed Primera’s
section 1983 claim. As for the Religious Land Use
and Institutionalized Persons Act claims, the dis
trict court held that: (1) Primera failed to establish a
violation of RLtJIPA’s Substantial Burden provi
sion because the Separation Requirement predated
Primera’s acquisition; RLUIPA does nut mandate
that municipalities allow residents to operate reli
gious institutions wherever they please: and the
County did not prohibit all religious uses, but
merely imposed a 10(X) ‘oot separation require
ment: (2) Primera did not present prima facie evid
ence that the County violated RLUIPAs Equal
‘Terms provision because the Separation Require
ment i5 fac’alls neutral as between religious and
v are) ieit’us :osemhlies arid tnstttutions, and the
Separat mn Requirement is applied equally to arm

cious assembles and in5titutiuns: and, tinails
the Counts’s Separation Requirement did nra

constitute art unreasonable imitation on religious
exercise in viol.at.ion of RLUIPA. The court also
concluded, that, sinc.e the standa.rd for finding a vi
olation of RhFRA and RLLtIPAS substantial hur

[11 On appeal, Primera first claims that the district
court committed reversible error when it dismissed,
fur lack of standing. Primera’s .ection I OX claims
alleging that the County deprived Primera of its
constitutional rights. We revie’.s ds’ nor’.’ the district
courts conclusions ot law. Fir. ‘s’, of 1?,dra/,. Fe
cit/ties. inc. i-Jo. Dept. tt Health end I?ehah.
Sen’s., 225 F.3d 1208, 1216 (11th Cir.2’ tOO), and
find that the dismissal of the section 983 claims
was erroneous for several reasons and requires re
versal.

*[3Ø4 21131141 It is by now axiomatic that “jun
every federal ease, the party bringing the suit must
establish standing to prosecute the action. In es
sence the question of standing is whether the litig
ant is entitled to have the court decide the merits of
the dispute or of particular issues.” Elk Groi’e fin/
fled School Dirt, i’. Neo’dow. 532 U.S. I , II. 124
SCi. 2301. 159 L.Ed.2d 98 20()4 (internal quota
tion marks omitted). The Supreme Court’s standing
jurisprudence “contains tso strands”:. \rtiele 111
standing. which enforces the Constitutions case or
controversy requirement, and prudential standing.
which embodies judicially self-imposed limits on
the exercise of federal jurisdiction.” id, at 11-12,
124 S.Ct. 2301 (quotation marks ornitted, Only
Article III standing is at issue in this case.

5} To demonstrate Article Ill standing. a “plaintiff
must ho’ that the conduct of ss hth he complains
has caused hrn to suffer an ‘intr in fact’ that a fa
vorable judement still redress.” 13. As we hase cx.
rianed. this requTres a lainrt1 to nuw ‘‘ hat he
has suffered an actual or t..hreatened injury. 2) tha.t
the.. injury is’ fairly traycable. to the. challenged con
duct of the defendant., and (3) th..at the inju.ry is..
likely to be redressed by a favorable ruling.,.” Hdrri.c’
5, Er’oirS’. 2.t.,) 1c33 ;‘ tS, 112) 1 lt.h Cir,b.d.i4i (en

Ci 2010 Thomson Reuters, No Claim to Orig. (J•5 ( Works.
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hanc.

(1171 S “Rio estahhsh an injury in tact, [a
plaintitf must first denionstrate that the [defendant]
has ins aded some ‘legally protected interest’ ci
his.” iTh Jicse i. loon of l’once lu/ct. 405 F.3d %4,
980-81 11th Cir.2005>, A “legally cogaizable in
jury’ requires infringement of”an interest ... pro
tected by statute or otherwise.” Id. internal quota-
ton marks omitted I quoting I. crc (_ oh/c (.1 ionic ‘tic.

ho. c. toured ajar,’s, 9°7 F.7d I 75. 1X7
(‘ir. I ). That “interest must consist of obtaining
compensation for, or presenting, the violation of a
legally protected right.” Id. (internal quotation
rriarks omitted) quoting tI v of Nuno’al Roe
I I iijf it S LOt I ‘OL i NJ-) I._ S frs
120 S.Ct. I 858. 146 L.Ed.2d 536 (21)00q. We have
held that a zoning restriction on property use con
stitutes an injury in fact. tIidrasJi Sep/mi di. Inc. r.
Town ef Su,fvide. 366 F.3d 12 14. 1224 (11th
Cir,20041, Primera plainly has suffered an actual
injury: it is barred from assembling for religious
worship on the Property.

Moreover, the remaining tvvo standing requirements
also are clearly present. The Church’s injury is
fairly and easily traceable to the zoning ordinance
because applying the ordinance to the Church dir
ectly and expressly limits Primera’ use of the Prop
erty for religious vorship services. See Id.: f/a.
Pith. l,,terevl l?esca Ich (n’np ( (tee,, /_oN’. toe c
FPI .356 FSd 107(1. 1085 11th Cir2004i
(holding that the “fairly traceable” element is met
where continued injury would result if the chal
enged conduct persistedc Finally, the injur’c would

be redressed b a ruling in Primera’s favor: the
church souId be tree to use the Property for rd
eieus scrr ices. See Who cl od F .74 .o 1
Thus, to the extent the district court grounded its
dismissal on Primera’s lack of standing, it erred.

The (strict court’s outer orutiiuientiv aruhicu

ne r f “stned it rue v me st ..r
i mc Tei u e cdt C n kr
i9Th: 9 that was the basis of the orde however,

this too would he error because Primera stated a
claim for the violation of its constitutional rights.

*1305 The district court based its dismissal on lan
guage drassn from our opinion in LB. 1.. lice.
Crou’, It’ F.3d is79 11th Cir. 1995, where a panel
of this Court observed that “[aj corporation is not a
‘citizen’ entitled to the privileges and immunities
secured by federal law tkr purposes if 4 1983.” id.
at 682—83 n. 6 (citing I-liguc is (‘moo. f,o’ 1’ojw.
(Jet’.. 307 U.S. 496. 514. 59 S.Ci. 954. 53 LEd.
123 1 939 (“Natural persons. and they alone, are

entitled to the privileges an immunities which sec
tion 1 of the Fourteenth Amendment secures for
‘citizens cf the United States.’ “). But Primera’s
section I 983 claims are not based on the privileges
and immunities incident to its citizenship: they are
based on its rights as a “person.” And this distinc
tion makes all the difference.

By its terms, section 1983 provides a cause of ac
tion for “person(s] within the jurisdiction” who
have been “depriv[ed} of any rights, privileges, or
immunities secured by the Constitution and laws”
by a person acting “under color of any statute, or
dinance, regulation, custom, or usage, of any
State.” 32 U.S.C. § 1983. We have clearly and re
peatedly held that corporations are “persons” within
the meaning of ‘ectcon I °53 See, e.i/.. fr7a, Re/it a’
tn/h. Inc. is I_atmt”. 273 F.Sd 13 IS. 1323 11th
t’ir.20(il (corporation may sue under section 1983
to vindicate its First and Fourteenth Amendment
rights): Church ot Scic’nro/ogv [7ag Ser, Ut p.. Inc.
is (fnu of Cleace a/er, 2 F,3d 15 (3, 1526 (11th
(hr. 199$ hoiding that a religious corporation has
standing to bring secOun I 953 claim to vindicate
First Amendment rights o tee also Chum ‘I lice
I IS 1 ( / 0

U.S 520. 547, 1(3 S.Ct. 227. 171 9. Ed,2d 472
(1993 (granting church. corporation relief in 4 1983
suit to vindicate Pree Exercise rightst.

\i:’rerss-er. msrprretcc-nr- ssess Fourcecnrn .A;ueud

through ihc ductri.ne of :nccsrporat.nl°° the. free
esercise at religion.. See 3 oct NIt? Bank a! Bectecc

P22019 Thomson Reuters. No Claim to Orig. US Coy, Works,
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BcItonI 4 US 765. 75>) it IS, 95 S.Ct. 1407.
55 lEd 2d 707 1Q75> >“lt has been settled for al
most a centur) that corporations are persons within
the meaninu of the Fourteenth Amendment.”

In,. Pi (a.. 797 U.S. 133. 744. 56
S.Ct. 144. 50 LEd. 660 1Q36) “[AJ corporation is
a ‘person’ within the meaning of the equal protec
tion and due process of law clauses ....“). Although
the rights of corporate persons and natural persons
are not entirely coextensi\ e. see 11 rst Nat 1 Bank
BeiI,n1. 435 U.S. 705. 775 n. 1 t. OS S.Ct. I -0)7, 55
I..Ed.d 707 975) t”Certain ‘purely personal’
guarantees, such as the privilege against compuls
ory sell-incrimination, are unavailable to corpora
tions and other organizations because the ‘historic
function’ of the particular guarantee has been lim
ited to the protection ot individuals.”), corporations
plainly possess the rights the Church asserted here:
due process, equal protection, and the free exercise
of religion, see Gros/ean, 297 U Sat 244, 56 S.Ct.
4-44: Lukumi. 505 U.S. at 547, 113 S.Ct. 2217:
( ‘hurch o/ Sciento/o,v. 2 F.3d at 1526: of Be! lotii.
435 US. at 750, 08 5.0. 1307 (“Freedom of speech
and the other freedoms encompassed by the First
Amendment always have been viewed as funda
mental components of the liberty safeguarded by
the Due Process *I3 Clause, and the Court has
not identified a separate source for the right when it
has been asserted by corporations. (citations emit-
ted)).

FN5 .5cc (7mm 1I >‘, (‘o’me,ii, ut, 30)
U.S. 2%, 303. 60 S.Ct. 900. 54 1,.Ed. 1213
1910t (“The fundamental concept of

liberty embodied in Ithe Fourtcenthj
Amendment embraces the liberties guaran
teed by the First Amendment.”>.

Accordmgly, we easily conclude that Primera, as an
incorporated religious organization, stated a section
1953 claim for the alleged violation of its portal
pratectsort. due process, arid free exercise rihts.

he d>’.r:ct curt there> ‘re. errec! or

dismissal of Primera’s § 1983 suit by applying “the
s’,ell-estahlished rule that where. as here. both con
stitutional and statutory claims arising from the
same set of operative facts are asserted. only the
statutory issues should he decided.” (Appellee’s Br.
at IS.) The County cites a variety of decisions for
the unremarkable proposition that a case should be
decided on statutory, rather than constitutional
grounds. whenever possible- S,ne or .thtor Sen..

r. :ticLaugli!,n. 323 U.S 1)11. (05, (5 S.Ct.
157, 5”) LEd. 01 ‘14—14>: Icunikor’ >‘.

(‘annie, 419 F.3d 1317, 1319 n, 1 11th C>r2000u
(opnmuuixt Parry rif InI, >‘, tf7,jjeooth. 414 U.S.
-141,352,94 S.Ct. 656, 38 [..Ed.2d 635 (1974>.

Ill The County is surely correct that the Supreme
Court and this Court have long held that where a
party raises both statutor and constitutional argu
ments in support of a judgment, a court should first
consider whether the plaintiff is entitled to full re
lief under a statute, and if so, should not reach the
constitutional issue. See. e.g.. MeLon c/I/in. 323
U.S. at itS. 65 S.Ct. 152 (“If there is one doctrine
more deeply rooted than any other in the process of
constitutional adjudication, it is that we ought not
to pass on questions of constitutionality ... unless
such adjudication is unavoidable.”): A.sI,ccanderr,
1’tin. tIm/Icy Audi , 297 U.S. 258. 347, 56 5Cr.
4(( 5)) LEd. 658 (1936) >Brandeis, J., concurring)
texplaining that the Court avoids constitutional
questions “if a case can he decided [hyj a question
of statutory construction or general law”): Konikoi,
410 F.3d at 1319 ii. I. But if a plaintiff is not en
titled to statutory relief (as is the case here), then
the constitutional claims are unavoidable and the
federal court must address their merits. See Oii,t, 4:-
,‘ni’ush m. lifcrinm’ Inc. (‘a.. 5 7 U.S. 706. 7)6. 1(6
a Ut. 1. 75 LEd 2cl I I ‘)90 ‘We hase orten
acknowledged that federal courts have a strict duty
to exercise the jurisdiction that is conferred upon
them by Cong.ress.”): Metre .oiira,, /.//i: Lar.*eue,

I U (‘ r
or the exercise of federa) jt.m.risdi.i is the cx

the ‘Ha, 1he doctrine ci
an extraordinary and narrow exception to the

7) 2010 Thomson Reuters. No Claim to Orig. US Ccv. Works,
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(JUt\ at a District Court to adjudicate a controversy
properly before it.” internal quotation marks omit
ted

The County, in a corollary argument, invites us to
hold that, because RLUIPA’s protections equal or
exceed the constitutional protections Primera as
serts. Primera’s failure to prove its constitutional
claims ncce’sarily follows from its failure to prove
a statutory violation of RLIJIPA. We decline the
County’s invitation to address the merits of this ar
gument. because the district court did not make any
findings of fact specifically related to F’rimera’s
constitutional claims, and we are unwilling to make
such findings in the first instance. As we have ob
served elsewhere, “[the reviewing court oversteps
the bounds of its duty if it undertakes to duplic
ate the role of the lower court [A Ippellate
courts must constantly have in mind that their func
tion is not to decide *1307 factual issues de not’o,

Holron 0 (‘,rv at iliotna” tdie Sc/i. Di.ct., 325 l’Sd
325. 351 11th (Thr 21N)5 quoting Z-jzitl, Radio

(‘orp. c I1t,a’liuic Remar’Ii. Inc.. 395 U S. 100.
123. 59 S.Ct. 562, 23 LEd.2d 129 1 l%9q. We are
reluctant to reach out to decide an important consti
tutional question before the district court has made
any findings of fact or drawn any conclusions of
law on this issue.

Accordingly. we hold that Primera. as an incorpor
ated religious organization. stated a section I 953
claim for iolation of its equal protection, due pro
cess, and free exercise rights, Because the district
court erred in dismissing Primera’s constitutional
claims, we reverse that order and remand for further
proceedings consistent with this opinion.

Ill.

Primera jjso 31 guec the di’,tricr ..oun erred n.

oluding that the County did not violate R.LUIPA3.
Equal Term..s t.u.ovisIon. s:-.rdin.g to Primera, the
evjdence at trial established that the County treated
Primeta on less than equal terms with the Brow ard
Preparatory School. Pthsera assigns three basic e

rors: first, the district court improperly held that the
School and Primera are not sin’iilarlv situated:
second, the district court failed to recognize that
“the County’s differing treatment toward [Primera
and the School isj simply inexplicable,” from
which one must infer a hostility to religion: and fi
nally, the district court failed to consider that the
County applied to Primera a separation requirement
that “was never intended to apply to that area,” as
evidenced by the County’s differential treatment of
the School. Although Primera styles these as separ
ate arguments, in fact each is based on the premise
that by comparing Primera’s treatment with the
School’s, the district court necessarily should have
found unequal treatment in violation of the Equal
Terms provision of the statute, We are unper- suaded,

RLUIPA’s Equal i’erms provision states that “mb
gosernment shall impose or implement a land use
regulation in a manner that treats a religious as
sembly or institution on less than equal terms with
a nonreligious assembly or institution,” 47 U.S.C -

2(i()t (cc h i(l), ‘[his statutory command “requir[esj
equal treatment of secular and religious assemblies
[andi allows courts to determine whether a particu
lar system of classifications adopted by a city subtly
or c’or’errl departs from requirements of neutrality
and ge,wml .2ppIi(abd1tv. “ dul1a c/I 5, t’haali. mc,
1’. JoL,fl of ‘on F.$d I,1—l, 232 1 Ph
C’ir. 2004) (emphasis added).

I II) 311141 There are four elements of an Equal
Terms violation: 0) the plaintiff must be a religious
assembly or institution, (2) subject to a land use
regulation, that (3t treats the religious assembly on
less than equal terms, with (4) a nonreligious as
sernhls or institutionJ” *130842 L’S C. f
‘ii In w P ii L C’

der the statute, the plaintiff bears the initial burden
of ‘product ino’l prtma tacie cc denee to olpport a
.‘i ,te,p, in Ea.jt I u lr

2tthedc S . if the pfaintit meets its led
hat borden, “the. ernment

.. hearisi the burden
of persuaaion on any element of the claim.” ld,°

C 2010 Thomson Reuters.N Claim to ü3g. US Coy. Works.
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We h,ise also held that a violation of the Equal
Terms pro\ision s not necessarily fatal to the land
use regulation, ‘1i,iol,. 36n F.3d it i 231 -35. but
“a violation of § (bs equal treatment provision
must undergo strict scrutiny” Id. at 1232. Under
that rubric, the offending conduct ma he upheld if
the defendant establishes that the conduct employs
a ,,arr”wlv tailored rtieans ‘I achies tng a compel—
ling goscrnnient interest. Id. (citing Li3imr 50
US. at 546, 113 SQL 1217).

ENO. We have defined an “assembis” as “a
company of persons collected together in
one place and usually for some common
purpose (as deliberation and legislation.
worship. or social entertainmeno,” and an
“institution” as “an established society or
corporation: an establishment or founda
tion especially of a public character.”

Orwrtc C’,-’unn’, Flu.. 410 F.5d
l3l7. I 325 >1 I th Cii. 2005> (internal quo
tation marks omitted). Although the statute
does not define the term “religious.” we
give this common term it its natural mean
ing: “relating to that which is acknow
edged as ultimate reality: manifesting de
votion to and reflecting the nature of the
divine or that which one holds to be of ulti
mate importance.” We/’sters Third New
Iniernuitonal Dictionary (2002; see also
;VuiJ Cool .4yiii (‘loiter I F.3d 077.
(i00 11th (‘:r. 996) “Terms that are not
defined in the statute ... are given their or
dinary or natural meaning.”). The statute
defines a land use regulation” as “a ton
ing or landmarking law, or the application
of such a law, that limtts or restricts a
claimants use or deselopment of (and
tincluding a structure affixed to land>, if
the claimant has a[ ‘1 .. property interest in
t 3 1 _t , 1 O

;h) Burden of persuasion

If a plaintiff produces prima facie evid
ence to support a claim alleging a viola
tion of the Free Exercise Clause or a vi
olation of section 200()cc of this title, the
government shall bear the burden of per
suasion on any element of the claim, ex
cept that the plaintiff shall bear the bur
den of persuasion on whether the law
(including a regulation) or government
practice that is challenged by the claim
stthstantiallv burdens the plaintiff’s exer
cise of religion.

32 USC. § l000cc-2(h),

1151 The parties agree and the record is undis
puted,> that Primera is a religious assembly subject
to a land use regulation. so the first two elements
are readily satisfied. The dispute on appeal thus
concerns whether Primera met its initial burden to
produce evidence supporting the last two elements
of the claim: that the land use regulation treats the
religious assembly on less than equal terms with a
nonreligious assembly or institution, We review de
nova the district court’s conclusions of law, includ
ing its interpretation of a statute. Dvsert r. US.
SOL’ of La/’or IllS bId 607. 609 11th Cir. 1997;.

I (i} Based on a review of our case law construing
the Equal Terms provision and reviewing closely
related Supreme Court precedent arising under the
Free Exercise Clause of the First Amendment, we
can discern at least three distinct kinds of Equal
Ierms statutory iolations: it a statute that facially
differentiates between religious and nonreligtous
assemblies or institutions: ; 2) a facially neutral stat
ute that is nevertheless “gerrymandered” to place a
burden solely on religious’, as opposed to nonreli
s’:uus, assemblies i insututions ‘ ‘r 3 a irul neat
oil tarute that s ,eiec’t’.eR ent’ iced ,:aains; ‘eL

Sti ttitOfl.5, We d)scuss cach in turn and conc.lude
that on this record none h.ave been established.

‘3 tti ‘t Fhuro.n Ren;er. Nd’ CIa:m to Oria. [S i_h .

hrtp:,’/web2.westlaw.c’on>jnriittjprtntstrcnrn.asnx’!svSnlitA’vr’ 0,rnr=F:1nridn)rfosr;nitiisn /7r’(HI’i



Page I 5 of 20

450 F,3d 1295. 19 Fla. L. Veeklv Fed. C 603
tCite a: 450 F3d 1295)

Page 5

In Iijrczsh, we confronted the first kind of stat
utory Equal Terms violation—facial discrimination.
There, the zoning ordinance under consideration
created a zonmo district in vs hich certain non
religious assemblies and institutions were permit
ted, but religious assemblies were prohibited.
Mu/rash. 366 P34 at 1230-SI A *1309 panel of
this Court held that the ordinance facially violated
RLUIPA’s Equal Ferms provision, and struck the
ordinance down after determining that it failed
strict scrutiny review. Midra cIt. 366 P34 at
1131-35. Here, Primera concedes, and we aeree.
that the zoning provisions in question-the Separa
tion Requirement, BCZC § 39-246( )(a), variance
provisions, Id. at § 39-35-39-44, and rezoning pro
visions. Id. at § § 39-24-39-32-are facially neutral
and therefore do not constitute a facial Equal Terms
statutory violation,

[l7[ The second manner in which a law could viol
ate the Equal Terms provision’s requirements of
neutrality and general applicability,” jtlidw,ch, 366
F.Sd at 1232, may be exemplified by the Supreme
Court’s decision in Lukumi, which examined the
constitutionality of a facially neutral law thai never
theless targeted religion through a “religious gerry
mander.” “‘ 508 U.S. at 535, 113 Sf1. 2217. The
City of Hialeah ordinances at issue in Lukutni had
the effect of proscribing ritualistic animal sacrifice
by adherents of the Santeria religion, while at the
same time permitting animal slaughter for other re
ligious or secular purposes. The Supreme Court
looked to the text of the challenged ordinances and
concluded that they were “drafted in tandem to
achieve [the 1 result’ that “almost the oOiV ronduct
sublect to [the c-halleneed ordinances vcas} the rd i
gious exercise of Santeria church members.” Id.
This careful drafting of otherwise facially neutral
classifications cssentiallr constituted t reliuiou-’
“errumander that departed from prncipies of
neutraiit because it revealed that the ordinance.s
“had as their object the suppression of religiOn.” hi
at 541. 3 iTt. 11 1, The Surreme (Sc
heLl .hat .inanees oere nut aeneralic
able because they pursued the city’s usteresis on/v

against conduct motivated by religious belief, LI. at
544--I-S. tl3S,Ct. 2217. Accordingly, the Court em
ployed strict scrutiny review to strike down the or
dinances as violating the Free Exercise Clause of
the First Amendment. determining that they were
not narrowly tailored to accomplish a compelling
government interest.’” Id. at 546, 113 Silt. 2217.

ENS. To “gerrymander” is “[tin divide (an
area> into political units in an unnatural
and unfair way with the purpose of giving
special advantages to one group.” Web
.cters I turd New !nteriiatumal Dictionary
952 (2002). In 1812, “the notoriously out
rageous political districting in Massachu
setts .. gave the gerrymander its name-an
amalgam of the names of Massachusetts
Governor Elbridge Gerry and the creature
(‘salamander’) which the outline of an
election district he was credited with form
ing was thought to resemble. V/ct/i v. Ju
be/tree, 541 U.S. 267, 273, 123 S.Ct. 1769,
158 E.hd.2d 546 200-fl (citing Webster’s
New International I)u’tmna i-v 1052 (2d
ed,l945.

FN9. Although in Emplusnieni Die.. Dept.
or !hqnui, Ru, Smith. -(50- 1.5. 872.

19) S.Ct. 1595, 198 L.Ed,2d $76
(1990), the Supreme Court, interpreting the
Free Exercise Clause, held that a neutral
law of general applicability is nut subject
to strict scrutiny even if the law has the in
cidental effect of burdening religious exer
cise, the Lukunu court applied strict cru
iin precisely because it found the statute
ens ertly departed from principles of neut
rality and general applicability, thereby
placine t outside the ambit of the Smith
rule. I iil. S at -be S I

7

Thus, a reiiciuus hin,tn,a1rder’ that ......rts. r

RLU1PA Equal Terms violation. To• prove this kind
hi statutory vi.olation, Pri.mera would have to show

€3 201(3 ‘i’homson heuters. No Claim to Orig. US Gov, Works.
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that the challenged zoning regulation separates per
missibie from impermissible assemblies or institu
liOns in a sa that burdens”alniost onlv’ religious
uses. But Prirnera *1310 presented no such evid
ence here, and our review of the local zoning ordin
ances at issue reveals that (hey were not in the
slightest degree “gerrymandered” to burden only
religious uses. Indeed, the County’s l0(X}-Idot Sep
aration Requirement applies generally to all non
agricultural, non-residential uses without regard to
religion. See BCZC § 39-2$69Ta), Owners may
avoid ihe separation requirement only by requesting
a variance or rezoning: there are no special carve-
outs or exceptions made for non-religious land
uses. Id. at §f 39-35-39-44, and § 39-24-39-32.
The zoning code provisions setting forth criteria for
sariances and rezoning are likewise neutral and
generall applicable. Id. Moreover, all of the zon
ing ordinances at issue were enacted before Primera
purchased the Property. further undermining any
suggestion that the zoning code “targetfedj
Primera’s lesser known religious sect,” Accord
ingly, the record is abundantly clear that Primera
failed to produce any evidence that the County viol
ated RLLJIPA’s Equal Terms provision by engaging
in a religious “gerrymander.”

lxi A third kind of statutory Equal Terms violation
would arise in the case of discriminatory applica
tion of a facially neutral, generally applicable stat
ute.5eL’ Kani/wv, 4(i) [‘3d at 327—29 (holding that
discriminatory application of a facially neutral stat
ute violates RLUIPA’s Equal Terms provision): tf
Lukumi, 508 US, at 532. 113 5(4. 2217 (“At a
minimum the protections of the Free Esercise
Clause pertain if the law at issue .. regulates or
prohibits conduct because it s undertaken for reli
gious reasons.’). Primera essentially claims this
kind of as-applied Equal Terms violation is e’.ident
heause the C unt :ezoncd the Bros ard Counts
Preparno 0! School’, properr - cs idle. at the same
time, it denied PrimerCc reuuest for ava tinner. The
Chure h further claims that und.er our decision in
Midthsh, “RLUIPA’s e.qpai terms Procision doe

— _,s -‘

ment be between two uses similarly situated in all
relevant respects.” ‘[he County responds. and we
agree. that the School is simply not a valid compar
ator here because the “rezoning” process is an en
tirely different form of relief from obtaining a
“variance.”

In Konikov, the plaintiff brought an as-applied
Equal Terms challenge to zoning regulation’.. that
prohibited a rabbi from conducting thrice-weekly
“Chabad” meetings in his residence)’° The
plaintiff contended that the municipality’ discrimin
atorily applied a zoning regulation requiring a spe
cial exception for religious and social organizations
located in a certain district, The plaintiff presented
evidence that the municipality required religious as
semblies meeting thrice-weekly in a rabbis home to
apply for a special permit, hut did not require a per
mit to conduct similarly frequent in-home secular
assembly meetings. Id. at I 327. The Konikov Court
framed its as-applied Equal Terms analysis this way:

EN It). Chabad ‘refers ... to a particular
movementlphilosophy/denom ination with
in Orthodox Judaism that emphasized cer
tain mystical teachings. as well as outreach
and education in the Jewish world.”
1C,,,ko:. lit) F 3d at 132)) n. 2.

Even though the Code, on its lace, treats all of
the relevant comparable groups the same ... If. as
here, the [municipalilyl deems a group that meets
three times per week a religious organization, but
does not consider a group having cionparable
community impact a “socia organizatiou.” tiim S

a violatii n.
*1311 Id. emphasis addedt. The Court went on
to compare the government’s treatment of reli
gious and nonreligious organizations, and con
Juded that it sda.ted the Equal Terms pros wn
he,iuse “thr’ ‘ups ttost meet n th vo’rth;r 1re
queswv are in oIati of the Code oniy if the
purpose of their rssemNy is’ religious.” Id, at
(3.29 temphasis. added). Aecordimi. we re

LI! [trOt owrt’s c’..rcn 0
. umn!ars j ud -

73 2010 Thomson Reuters, No Claim to Orig. US Gus, Works.
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ment and held that the plaintiff presented suffi
cient evidence to proe an as-applied Equal
Terms violation.

ttlI2(t: Thus Konikov stands br the proposition
that a neutral statute’s application may violate the
Equal Terms provision if it differentiallr treats sun
daily situated religious and nonreligious assem
blies. 41) F,d at I ,‘—2o: of Campbell, 434
F3d at 1314 (iDjifferent treatment of dissimilarly
situated persons does not violate the equal protec
tion clause” i internal quotation mark’ omitted)). A
plaintiff’ bringing an as-applied Equal Terms chal
lenge must present evidence that a ci,nilarlv situ
ated nonreligious comparator received differential
treatment under the challenged regulation. If a
plaintiff offers no similarly situated comparator.
then there can he no cognizable evidence of less
than equal treatment, and the plaintiff has failed to
meet its initial burden of proof. See 42 U.S.C.
2UOOcc-2i bi.

EN II. Although Primera relies on our de
cision in Midrash for the proposition that,
for Equal Terms purposes. non-religious
comparators need not he similarly situated
to the religious plaintiff, its reliance is mis
placed . Midrash in’ ol’. ed a facial Equal
Terms challenge, 366 Frd at 1230, while
Konikoc. dec ided an as-applied Equal
Terms challenge by engaging in a similarly
situated anal’.sis. 411) F 3d at I 326-1X. In
deciding the as-applied Equal Terms claim
before us, we are therefore guided more by
Koniko’ than by Midrach,

With thi’ in mind, we turn to the question of wheth
er Primera presented a similarly ,ituated coniparat
no Primera says that it was similarly situated with
the Shooi. hut uc disas’rce, Prsmcra and thc
S houl are no) smtlariv situated because. notant
they soundt rnarkedIr• different I rrns of zoninere
hef. from different decision-making bodies, under
sharply different provisions of beat taw

different purposes. As Prirneras own expert testi
fied at trial, a variance is

a legal procedure ‘.‘ hereby Ithe Board of Adjust
ment] gives relief ... to individual property own
ers where it becomes impractical or there is a
hardship that surrounds the particular use of
property. Zoning codes cant be designed to meet
e’.ery partieular piece of property that they zone.
so, therefore, the variance procedure is a com
monly acceptable form of giving mdi idual t’eliej
to a specific’ propert v owner based on specific set
of conditions and standards applicable only to
that location,

(emphasis added. Since a variance is meant to alle
viate a particular owner’s hardship. it does not alter
the property’s zoning classification: it merely grants
the present owner a right to deviate from the gener
al rule.

By contrast, rezoning is not meant to alleviate a
particular landowner’s hardship; rather, it is a gen
eral adjustment of the zoning scheme that affects
the rights of all future landowners. As Primera’s ex
pert explained. rezoning “chang[es] ... the map por
tion of the property rights The rights to the prop
erty.” And because rczoning is a general adjustment
of the zoning scheme, the County takes
“substantially*1312 more time to review the details
of what the impact would he and if it would he ap
propriate tdr this location.”

Moreover, different decision-making bodies with in
the County government decide ‘.shether to grant
rezoflins or variances: a part seeking to rezone its
property petitions the Zonnig &‘uol, BCZC
39-26, while a party seeking a variance applies to
the Board of Adiustinent, BCZC § 39-35. These
wholi’. different decision—making bodies are guded
hs dfterent standards as ssell. and there t. a difter
ent application and approval process for re•zon in.g
versus a Variance.

e:sarnrie. Me Zon;nc rp rO a pur.iw
- C -

C 2(310 Thomson Reuters. No Claim to Orig. US Gov Works.
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due notice, BCZC § 39-27. The Zoning Board then
firmulates a recommendation, takmg mu consider
ation the crtteria discussed below and comments re
ceived during the public hearing. The Zoning Board
mao defer the matter, recommend a less intensive
zoning classification than requested. recommend
approsal. or recommend denial. BCZC § 39-2.9.
The Zoning Boards recommendation then goes to
the County Commission for final approval or deni
al. BCZC § 39-30. In sharp contrast, a party seek
ing a variance applies to the Board of Adjustment.
BCZC § 39-35. The County zoning staff review any
variance application, and present a recommendation
to the Board of Adjustment. which must then con
duct a public hearing After the public hearing the
Board of Adjustment decides whether to grant the
variance.

While there is some overlap in the criteria that gov
ern the decision to rezone or grant a variance-in
both instances, the decision-maker will consider
whether the relief is consistent with the general in
tent and purpose of the zoning code, and whether
there exists changed or changing conditions which
make approval of the request appropriate, BCZC §f
39-28, 39-40-these similarities are slight in compar
ison to the pronounced differences in the criteria
goerning variance and rezoning decisions. Thus.
for example, when deciding whether to rezone a
property. the Zoning Board considers the following
factors, which the Board of Adjustment does no!
consider when deciding on a ‘variance: t i whether
there exists an error or ambiguity which must be
corrected: (2) whether the request is consistent with
the densities, intensities, and cc neral uses set foi th
in the 13rosard County Comprehensive Plan and
Land Ue hlerneni Map: 3 whether the request
will protect, conserve, or preserve environmentally
critical areas and natural resources: t3’ whether the
request a dl place an undue huiien m existtng in—
hatruuture and ahether rapacity e\i.sts tur any
projected increase that may he genera.ted; and 5)
whether the perm.itted uses in a reque.sted rezoning
are eurneatithe aith dflU r pred 05C II

the ceneei v :nit v ese.er’. he a ever, no nnoryh. ‘m —

ing uses of neighboring lands. structures, or build
ings shall not be considered as support for approal
ot any request. BCZC’ § 39-28,

Consersely, the Board of Adjustment must consider
the folIos’. ing criteria in deciding whether to grant a
‘.ariance, which the Zoning Board does not consider
at all in deciding whether to rezone property: U>
whether there are unique and special circumstances
or conditions applying to the propert in question,
or to the intended use of the properto. that do not
apply generally to other properties in the same dis
trict: (2) whether any alleged hardship is not seth-
created by any person having an interest in the
property or is the result of mere disregard fir, or ig
norance of, the *1313 provisions of the Code; 3
whether strict application of the provisions of the
Code would deprive the petitioner of reasonable use
of the property for which the variance is sought:
and (4) whether the variance proposed is the nun
imum variance which makes possible the reason
able use of the property. BCZC § 39-40.

In addition to the differences apparent from the
BCZC’s terms, Prirnera itself acknowledges import
ant differences between a variance and rezorting.
and between Primera and the School: “Whether a
property owner seeks a variance versus a rezoning
is primarily dependent upon the size of the parcel
and the future anticipated uses of the site, Primeras
property is less than one acre in size in contrast to
the Prep Schools current size of nearly 70 acres.”
This neatly describes one of the powerful reasons
the School is an inapt comparator: its property is
sevent times :is large as Primera’s. Nor. tell ingl)
does Primera allege that any other small property
owner would he granted the same zoning relief as a
property owner with seventy times as much land.
5( ,/ r (I 1? (

547 E.d J.7, 7h1 :h (fr7(h)7
“Mtatever speUftc JITtleutties [plaintiti shureh[

claims to have encountered, they are the same ones
that t re a I II nd us [he n o h r iltt f h

20 Thumson Reuters. N Claim to One. US 0ev. WorkS,
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(alterations in original) quoting Love Church
(tFv of Evanston. 896 F2d (182. lOX6 17th
Cc.

Viewed in this light, it is abundantly clear, as the
district court found, that Primera failed to establish
a prima facie Equal Terms violation because it in
troduced no evidence that the County applied the
BCZC in a manner that “subtly or coertly de
part[edl from requirements of neutrality and gener
al applicability.” Mthszsh, 366 F.3d at 232. The
evidence Prirnera adduced recarding its treatment
and the Schools treatment is consistent s ith the
County’s neutral application of different zoning reg
ulations. Primera’s evidence establishes only that
the School received different treatment, not unequal
ti eat ment.

This conclusion is consonant with our recent hold
ing in the Equal Protection context that “projects
which seek different types of variances are not sim
ilarly situated.” C’ainpbell, 434 F.3d at l3l4. (‘f E
A I’ Rca/tv a .Strcx!aia. 3() F.2d 1107, II 110 11th
Cir. 1987) (“Different treatment of dissimilarly situ
ated persons does not violate the equal protection
clause.”): Liç’Iithon.ce Inst. hr h’anelion Inc. v.

‘ftc o/ I_oip Bran, Ii. 00 Fed ..Aprx 70, 77 3d
Cir 2(X4l (holding that the plaintiff failed as a mat
ter of law to establish a prima facie violation of
RLUIPA’s Equal Terms provision because “the
Mission ... failed to produce evidence to support its
contention that the secular assemblies it identified
ssere actually similarly situated such that a mean
ingful comparison could be made.”).

I The bottom line, fatal fur Primera’s statutory
claim, is that RLUIPA’s Equal Terms provison re
quires equal treatment, not special treatment.
Tic/roan, 366 FEd at (23 I -32: Clvi! i,ihe,iea fist’

I
-p,, F —

pss tar FCI .. Otis land uses rnasquerade among the
lecitim.atc. protections RLUIPA aRords I.o tel iiou.s
exercise cf Lukuivi, 50% 13,5, at 53.5, II 3 S,Ct,
113 7: Sit.1th, 404 133.1. at 8% 6, 1 0 S,Ct. 1595. And

haut. identitsirur a similar snuated aanreiiaious

Primera *1314 failed to establish a prima facie
Equal Terms siolationA” The result in this case
might he different if the Church had been denied a
request for re7oning-al the erv least it would have
afforded a reasonable basis for comparison-hut on
these facts, the Churchs Equal Terms claim plainly
fails

EN 2. Although Primera argues that the
district court made certain erroneous factu
al findings related to the timing of the
School’s rezoning requests, ‘se need not
reach that issue because Primera concedes
it did not seek the same zoning relief as the
School.

EN IS. fhe County also contends that
Primera failed to offer evidence supporting
the fourth element of an Equal Terms viol
ation: the secularity of its comparator as
sembly. Although such proof is unques
tionably required to support an Equal
Terms claim, 42 U.S.C. 2000ccth)i It. we
need not consider the sufficiency of
Primera’s evidence on this element because
we have already decided that Primera
failed to support the “less than equal
terms” element of its prima facie case. 42
U.S.C. § 2000ccthp It, 200Ucc-2th).

Accordingly. we reverse the district court’s dis
missal of Primera’s eatun I ‘)X3 claims and remand
for further proceedings consistent with this opinion,
hut we affirm the district court’s entry of final judg
ment, aftei ii al, on Primera’s Equal Terms
RLUIPA claimd

EN 14. The County filed a Notice of Cross-
Appeal challenging the constitutionality of
RLLIPA and FRFRA0 “substantial bur
den pros dons, but ex.pres’dy; abandoned
tts cross-appeal in its Answer Brief, Ac
cordingly, th.e Cout.sty’s cross-appeal is
1315: MiSSED,.

AFE1R\IED 134 F’.\RT. REVERSED 13D RE-

13 2010 Thomson Reuters., No Claim to 06g. US 13ov. Works.
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United States District Court.
S I). Florida.

THE WILLIAMS ISLAND SYNAGOGUE. INC.
Plaintiff,

V.

CITY OF AVEN’I’URA. Defendant.
No. 0420257C1V.

Feb. 23. 2005.

Background: Synagogue challenged city’s denial
of conditional use permit, alleging violation of both
Religious Land Use and Institutionalized Persons
Act of 2000 RLUIPA and Florida Religious Free
dom Restoration Act of 1998. City moved fur sum
mary judgment.

Holdings: The District Court. lJngaro-Benages. J.,
hekl thai:

1) denial of synagogue’s conditional use applica
tion did not substantially burden members ability
to worship according to their heliets. and
(2) application of conditional use permit require
ment was not discriminatory.

Motion granted.

See also 2005 WL I 21783.

\Vest Headnotes

[I CMI Right.s 78 €ZZ 1073

7% Civil Rights
S1 Rights Protected and Discrimination Prohib

ited in General
k. Zoning. Buldin . and Planninc:

Land Use. Most CLad Ca:es
City’s denial of Orthodox Jewish synacng.ue’s coro

on to operate new
.110 suLatnnsiR h-wjen snae-cuc nembors
:.rbiiity to worship accordi.ng to their beliefs. and
thus did not, under Relinious Land Use and. lnstitu

tionalized Persons Act RLUIPA) or Florida Reli
giou Freedom Restoration Act FRFRAu have to
be justified hr compelling governmental interest:
worship distractions caused by physical limitations
of synagogue’s current location. i.e.. lack of separ
ate space for movement of late-arriving congreg
ants or for kiddush preparation and necessity t’or
congregants to turn in order to face Jerusalem, did
not amount to substantial burdens. Religious Land
Use and institutionalized Persons Act of 20(X).

I), 42 U.S.C.A. § .1Ut8ksia I: West’s I—.S.A.
§ 761,03(1).

121 Civil Rights 78 1o32

7% Civil Rights
781 Rights Protected and Discrimination Prohib

ited in General
78k 1030 Acts or Conduct Causing Depriva

tion
78k 1032 k. Particular Ca.ses and Contexts.

Most Cited Cases
Religious Land Use and Institutionalized Persons
Act (RLtJWA) and Florida Religious Freedom Res
toralion Act ( FRFRAi do not protect religious as
emhlies from being distracted while observing
heir religious beliefs; rather, they protect religious

assemblies from “substantial burdens,” i.e. pres
sures that 6rce assemblies to forego their religious
beliefs. Religious Land Use and Institutionalized
Persons Act of 2000, § 200 1), 12 U.S,C.A. §
.l000ccta)t I); West’s F.Si\ § 761 (bR Ii,

131 Chit Rights 78 I073

7% Civil Rights
‘OsI Rights Protected and Dicrimtnarion Pr’hih

ted n General
‘7)1k 1073 U Znning, Building, arid Planning;

La.nd Use. Mo.st Cited Cases
F ,,s r5’

— ‘ -

-,

trOt, while condominium building’s accessory party’
r:sorn• was allowed to operate without porn it, did

© 1.010 Thomson Reuters. No Claim to Orig. US Coy, Works.
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not constitute type of less favorable treatment pro
scribed by Religious Land Use and Institutionalized
Persons Act RLUIPA: statute did not compels
municipal government to treat religious institutions

in same manner as residential uses. Religious Land
Use and Institutionalized Persons Act of 20(8), §
2ht, 42 13SLA. §
* 1208 Lawrence R. Metsch, of Metsch & Metsch.
PA., Miami. FL. for plaintiff.

Harriet R. Lewis, of Weiss Serota Helfman Pastor
ha Guedes Cole & Boniske. PA.. Ft. Lauderdale.
FL for defendant.

ORDER GRANTLV( DEFENDANT’S CORREC
TED MOTiON FOR SLMM1RYJLJDGMENT

UNGARO-BENAGES, District Judge.

[HIS CAUSE is before the Court upon Defendants
Corrected Motion tbr Summary Judgment. filed
December 29, 2005.

THE COURT has considered the motion and the
pertinent portions of the record and is otherwise
fully ails herd in the premises

FACTS

[he following facts are derived from the facts to
which the parties have stipulated. Defendants state
ment of undisputed material facts and the depos
itton transcripts contained in the record. Plaintiffs
statement of facts tiled in .upport of its response to
Defendants motion for summary judgment does not
contain a recitation of the facts in this case or dis
note thoer facts put forth by Defendant: rather.
P1:orttjtt only ts Oliestioro that it clams prevent

the entra: )f mmciv judgment n DetendarOh fc.
vor. Under Rule 7.5 .1) of the Uocal Rules of the
United States District *1209 Court fOr the Southern

.ctrot. . the m 1e’’•

tetrdant that are supported be itation to the record.

Plaintiff Williams Island Synagogue, Inc. (Plaintiff
or the synagogue) is a nonprofit Florida corporation
whose congregation adheres to the principles and
traditions of Orthodox Judaism. Rabbi Jonathan
Horowitz has served as a pulpit rabbi, i.e. a rabbi
chosen to perform certain pastoral and educational
duties, to the synagogue since July 2000. Depos
ition of Jonathan Horowitz.. at 9. Between thirt and
fifty people on average would regularly attend reli
gious services at the congregation in niid-21X)O,
whereas now between thirty and fifty people on av
erage attend weeknight services and between etghiy
and, on several occasions during winter months, up
to two hundred people on average attend Saturday
morning services. Id. at 27-28.

I. Facts relaiing to Plaintiff’s substantial burden
claim

The Synagogue has operated in its present location
at 24KX) Island Boulevard since sometime in the
mid- l990s. Id. at 22. ‘[his space, to which the Court
shall refer to as the current location, has been parti
tioned to separate male and female congregants in a
manner that conforms with the tenets of Orthodox
Judaism and has existed in its present configuration
for the past ten years. Id, at 49-50, Deposition of
Julius Trump, at 23, 49.

Plaintiff, in its words, claims that “[three 1 prob
lem[sI under Jewish law jare} presented” h the
cutTent location. Plaintiffs Memorandum of Law in
Opposition to Defendant’s Motion for Summary
Judgment, at 5, hut has never retained an interior
designer or other professional to assess how the
current location may be reconfigured to alleviate or
eliminate these problems, Horowitz Depo.. at 48.
50. First. Plaintiff claims that female congregants
vho arri.se late to pras Cr ers yes must pa’o through
the era non reser ed hr men in order to vet a the
:5ev then reserved for temale worshipers. rearinc a
disturbance that distracts. from prayer epi the ser
vices. Plaintiffs UIem .. at 5: Horowitz Depo.. at

cvcnd, the kiddush, or aerenirenial hiesei.nc
ne S meal that iolloo Sabbath Dyer, is

0) 2010 Thomson Reuters. No Claim to Orig. US Coy, Works,

http://weh2.



Page 3 of 11

358 F.Supp.2d 1207. 18 Fla. L. Weekly Fed. D495
Cite as: 358 F.Supp.2d 1207)

Page 3

prepared in the prayer area while services are end
ing. creating a distraction. Plaintiffs Memo., at 5:
Hurovoiz Depo. at 53-54. Finalls, Plaintiff claims
that the north by northeast orientation of the current
location prevents congregants from worshiping
while facing toward Jerusalem in the east as re
quired by Orthodox Judaism, Plaintiffs Memo.. at
5: Horowitz Depo.. at 55-57.

While being deposed regarding these problems with
the current location, Rabbi Horowiii stated that
tardy female worshippers nos have the choice of
ssalking through or around the men’s prayer area
and that it is equally distracting when either men or
women arrive late to services, Horowitz Depo., at
68-69, Next, he explained that the distraction
caused by the kiddush is the result of the female vo
lunteers moving food and talking to one another as
well as the need to relocate to the front of the room
male congregants who have become accustomed to
using particular seats near the kitchen. Id. at 65-67.
Finally, he stated that Jewish law requires worship
pers themselves, rather than the building in which
they worship. to face toward Jerusalem during
prayer. As the existing location has always faced
north by northeast, this problem is now solved by
allowing individuals to rotate their bodies or chairs
to face toward the east sshile praying. Id, at 56-58.
Rabbi Horowitz, however, testified that this rota
tion*1210 creates an inconvenient distraction. Id. at
58.

Plaintiff claims that these three problems would be
solved by allowing it to relocate to a 6,18)0 square
foot space, to v,hich the Court shall refer to as the
proposed location, located in the ground floor level
of a parking garage adjacent to the residential
building housing the 2600 Island Boulevard Con
dominium, to which the Court shall refer to as the
260’) Butklinc. Joint Pretrial Stipulation, at 1 h. The
ptxsed lacat:on i’ accesihlc 001’; tfrouch a
twenty-f1ot wide service driveway now used for
deiive.ries to the 2600 Buiki.ing. and by Williams is

I re tents a a I ne ad ng i 6 6

II. Facts relating to Plainuff’s disparate treatment
claim

The 26(8) Building includes a party room available
exclusively to building residents and their guests
for, among other uses, holiday and birthday celeb
rations and religious celebrations. Joint Pretrial
SOp.. at 16—IT. This room can accommodate
hetsseen eighty and one hundred people at a time.
Id. at 17. The party room was designated as an ac
cessory use to the 2600 Building under the appro
priate zoning requirements at the time of the build
ing’s construction in September 1997 fidavit of
Joanne Carr, at I 2.

The proposed location, the 2600 Building and the
party room are located within a zoning district des
ignated by Defendant as a Multifamily High Dens
ity Residential District (RMF4”. Joint Pretrial
Stip., at 17, Sections 3l-l43(t)(2) and i2a) of the
City of .‘\ventura Municipal Code provide that
buildings. structures or land located within an
RvW4 district may only be used for those uses ap
proved within Multifamily Medium Density Resid
ential Districts (“RMF3s”), high-rise apartments,
publicly owned recreation facilities, assisted living
facilities, uses accessory to these uses, and, if first
approved as a conditional use, “all uses permitted
in the [Community Facilitiesj District.” Section
31-147 governs the use of land within Community
Facilities, or CF. districts. Sectic.ns 31- 147a;( I
and (a)(2) govern. respectively, those uses sshich
are permitted as of right and those uses which re
quire prior conditional approval; subsection
(ah I 60) provides specifically that “[cihurches or
synagogues and other houses of worship” are
among those uses permitted within CF districts,
while subsection (a521d) lists, among other cat
egories. “[pfrivate fraternal, civic, charitable, pro
iess,onal or educational non-profit orranizatirns”
as requtrng cooiIttnal anpruval hr operation
within CF distorts . Section 31-73 of the municipal
code governs the procedures and requirements for
coriditionai u.se yC, otions. Section 31-7.lid)

‘die Cornourirs Dave .rmcrt Decari

© 2011) Thonisen Reuters. NC Claim. to Orig. US Soy. Works.
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rnent ut the City of Aventura shall prepare a report
‘ummarizing the Departments assessment of
whether a particular conditional use application sat
isfies the general criteria established by 31-73(c).

As a result of the interaction of these statutory pro
visions, specifically § SI - l43tft 2a, while
churches. snaoogues and other religious institu
tions are entitled to operate within CF districts as of
right, they require conditional approval before be
ing allowed to operate within RMF4 districts. By
comparison, activities and spaces that are accessory
to permitted uses, such as the party room, are al
lowed as of right in RMF4 districts,

III. Plaintiff’s conditional use application and
procedural history

On April 8. 2002. Defendant issued a Certificate of
Use which authorized Plaintiff to use the proposed
location for religious exercises. Joint Pretrial Slip.,
at 17. This certificate was subsequently revoked
*1211 by Defendant. Id. On December 20, 2002.
Plaintiff applied fnr conditional use approval pursu
ant to § 3 1-73 to use the proposed location for reli
gious exercises. Id. On November 6, 2003. the
Community Development Department delivered a
report to the City of Aventura City Commission re
commending that Plaintiffs conditional use applic
ation be denied because the proposal did not make
adequate provisions for parking and because the
walkway to and from the proposed location would
not provide safe pedestrian access. Id. On Novem
ber 12. 2003. the City Commission conducted a
hearing on Plaintiffs conditional use application
and then denied the application on a five to two
vo(e, Id,

On February 3. 2.004, Plaintiff fiied the pending
we-count comrt.aint, eekin wjoflcOvv’ relief and

Detendant. t)UrLoH1t tO r’Otfl ttiC
ide! tgto u Lied in: two iiw ma lie e’ Per:
\ut, of’ G000 (‘RLLJ[P,A, 4 42 .44,C. dOtOao et
seq., and the Florida R.eligioue. Freedom N.estora

n vcr t i’F’c RFR Pta utat q

Count I of Plaintiffs complaint contains two claims
under RLUIPA. Plaintiffs first claim, to which the
Court vs ill refer as the “substantial burden claim,”
argues that the City’s decision to deny the condi
tional use application violates Plaintiffs rights un
der § 2000uciai( I Plaintift’s second claim, to
which the Court will refer as the “disparate treat
ment claim.” alleges that § 31- I 43 ft dat ot De
fendant’s municipal code, to the extent it requires
conditional approval by the City Commission be
fore religious organizations such as Plaintiff may
locate vs thin certain zoning districts, violates iti

Ii and bud of RLUIPA,” because
the groups which use the party i’oom located in the
condominium at 2600 Island Boulevard are corn-
parable nonreligious assemblies which have been
treated on more favorable terms than Plaintiff.
Count 11 of the complaint claims that Defendant’s
denial of Plaintiffs conditional use application viol
ates l’lorida Statute 7h I .03( I by imposing a sub
stantial burden on Plaintiff’s religious beliefs for
the same reasons explained in its claim tinder
RLUIPA.

EN I. Section 2t)Oocctai I provides:

No government shall impose or imple
ment a land use regulation in a manner
that imposes a substantial burden on the
religious exercise of a person. including
a religious assembly or institution, tin-
less the government demonstrates that
imposition of the btirden on that person,
assembly. or institution-

A is in furtherance of a compelling
eovernmental interest’, and

tB is the least restrictive means of fur
ther that compelling governmental in

I Equai Terms

1) 20 Th,’m.-un Reu:er, No Ciam to One. P’S Coo. WorkS,

hlwo/seb2 , westiavv,con/prtntJprlntstrcafl1,asr,X ?sv’Sn1t&’ vr= 4 (krn’riaF1nrida,ke1i’ctinntinri
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No government shall impose or imple
ment a land use regulabon in a manner
that treats a rellgi4ftls assembly or insti
tution on less than equal terms with a
nonreligious assembly or institution.

t2 Nondiscrimination

Nw government shall impose or imple
ment a land use regulation that discrim
inates against any assembly or institution
on the basis of religion or religious de
iioii i nation.

FN3, Section 76l 030) provides:

The government shall not uhstantially
burden a person’s exercise of religion.
even if the burden results from a rule of
general applicability, except that govern
tnent may substantially burden a persons
exercise (it religion only if it demon
%trates that application of the burden to
the person:

(a1 is in furtherance of a compelling gov
ernmental interest; and

(b) is the least restrictive means of fur
thering that compelling governmental in
terest.

On March It), 2004. Defendant filed a motion to
dismiss Plaintiffs complaint pursuant to Federal
Rul ui (‘iCt Procedure 1 ?tl’a61, arguing that
Plaintiff lacked *1212 standing to bring his action.
that Plaintiffs complaint failed to state a claim fur
shich relief could be granted and that RLUIPA and
Rf’RA were unconstitutional to the extent that they
operate to insalidate zoning regulations of general,
m ‘ndiscrmirat’ry appiicahii:tv On Mas 6, 70fl4,
the Court entered anord.er denyina Ceidnd.anfs mo
tion to (lOi The Court found first that Plaintiff
has standing to maintain this as tion because the

of the eond:rrsnat use nenm;i rasutteel ti en ac—
tIonahie viofution of P1aintiffs rg1its under

RIUIPA, The Court then concluded that Plaintiffs
substantial burden claim stated a cognizable claim
alter finding persuaie authority for the proposi
tion that the denial of a zoning variance may under
certain circumstances force religious institutions, as
a result of increased membership. to forego their re
ligious precepts in violation of RLUIPA. Accord
L’ “tic’ Hnia’ first Bapr.vt (luiri I, ( iii 0 ( ‘astir
if//is, 21104 \Vl 546702 tV .DJcx. Mar, I 7.
Wsort/re,crer Dos Sc/tool is Villain’ of Mantao.’ncck,
280 I:,Supp,2d 230. 141-42 tS.D.N,Y 2003 The
Court also concluded that Plaintiff’s disparate treat
ment claim survived Defendant’s Rule I It h uo mo
tion because Plaintiff stated a cognizable claim that
it was required to submit to a certification process
which did not apply to comparable private Organiz
ations. such as the 2600 Building’s condominium
association. Finally, the Court rejected Defendants
challenges to RLUIPA and RFRA based on the El
eventh Circuit’s holding in Midrn.cir Sep/rordi. inc.

Thivn of Sorts/dc, 366 1’.3d 1213. 243 11th
Cir.200-lu’” that RLUIPA does not exceed Con
gress’s authority under § 5 of the Fourteenth
Amendment, does not violate the Establishment
Clause of the First Amendment and does not
abridge state sovereignty in violation oI’ ihe Tenth
Amendment.

FN4. To the extent that Plaintiffs substan
tial burden claim can be understood as ar
guing that the synagogue’s need to submit
to the conditional use application process
per se violates RLUIPA, the Court in her
order denying Defendants motion to dis
miss observed that fiidwh Sepliardi re
jects this argument .360 F 5d it 1 227 ii. 1
t”Requiring churches and synagogues to
apply for CUPs allows the zoning commis

sion to consider factors such as size, con

ruhr ss ith existing uSes, and as ailahrlitv
of parking. We hare fund that such reas
onable nun of the mill zoning constde a—
thins do not constitute substantial burdens
on religious exerctse,’

32 2010 Thomson Renters, No Claim to Ori.g. US fjv Works.
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On June 8, 2004, Plaintiff filed a motion for partial
summary judment. asking the Court to find as a
matter of ias that De1endanr’ denial of Plaintitis
conditional use permit application has imposed a
“substantial burden” on Plaintiff’s exercise o its re
ligious beliefs, as that term is used in 42 U S.C. §
0 )tt(kc in 1 that Cfendant has treated Plaintiff
and non-party the 2600 island Boulesard Con
dominium Association on less than equal terms in
violation of 2000cch>t I ; and that RLUIPA and
RFRA are constitutional. Plaintiff’s evidentiary sub
missions in support of that motion for partial sum
mary judgment consisted entirely of copies of its
complaint. Defendants answer and affirmative de
fenses, the Eleventh Circuit’s decision in Midrusi,
.Sphardi. the Courts order denying Defendant’s
motion to dismiss and the attidasits of Julius
Trump. Plaintiffs Director. and Rabbi Jonathan
Horowitz. Rabbi Horowitz stated in his affidavit
that Plaintiffs members were unable to worship in
conformance with the tenets of’ Orthodox Judaism
in their current location.

On July 6, 2004, Defendant tiled a motion to strike
the affidavit of Rabbi Horowitz pursuant to iedemal
Rule f (is ii Procedure 5(Oei. which requires that
affidavits filed in support of a motion for summary
judgment “shall he made on personal*1213 know
ledge, shall set forth such facts as would be admiss
ible in evidence, and shall show affirmatively that
the affiant is competent to testify to the matters
stilled herein.”

On August 3. 2004. the Court entered an order
dens ing Plainttff’s motion for partial summary
iudgment and denying Defendant’s motion to strike.
In denying the former, the Court held in part that
summary judgment could not be entered in
Plaintiffs favor based on the factual dispute created
h\ the esgert athdas it testimony ntrudueed he De
Icndam to the eftect that Plntitt’s members ceuld
eeor.ship m the. euue.nt lOcation in full eunft.rmance
wit.h t.he tenets of Ort.hodox Ju.da.ism. In denying the
latter, the Court ncluded that Rahhi Hot se i0t

art espert the :...hO.e Jsish sw uaed

his education and experience and the fact that at
least two circuit courts of appeal have relied on rab
binical testimony to determine the requirements of
Orthodox Judaism.

Following the close 0f discovery. Defendant filed
the pending motion thr summary judgment as to all
claims contained in Plaintiffs complaint.

LEGAL STANDA RD

Summary judgment is authorized only when the
moving party meets its burden of demonstrating
that “the pleadings, depositions, answers to inter
rogatories and admissions on file, together with the
affidavits, if any, show that there is no genuine is
sue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.”
Fed.R.Civ.P.56. The Supreme Court explained in

o.’vH. Krcc.v di ( U.S. 143. 157. 011
S.Ct. l59X, 2h LEd.2d 142 i lO7Ot. that when as
sessing sshether the movant has met this burden, the
court should view the evidence and all factual infer
ences in the light most favorable to the party oppos
ng the motion,

The party opposing the motion may not simply rest
upon mere allegations or denials of the pleadings;
after the moving party has met its burden of coming
forward with proof ot the absence of any’ genuine
issue of material fact, the non-moving party must
make a sufficient showing to establish the existence
of an essential clement to that party’s case, and on
hi1i that party will hear the burden ot proof at tri
al. h’’er (top. -. erie/f. .3j7 U.S 3 t 7,

754:s. 91 L.Fd,20 1i5 I 956i: Poole (‘on
fri f’[u/’°(nlrt’n1wr Inc., 129 F.3d 551 i (11th
(‘ir. 997j; Barfielil Brlcrrnn, 353 F.2d 923, 933

S

If the record presents factual issue the )urt must
not decide them, it. must deny the motion and ro
cees to trial, .L’ir ir”iiue.nn:i Di’nse Fme.l

it in an be. nanpropriate e is wb eve

tO 2010 Thomson Reuters. No Claim to tOng. US (joe. Works.
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the parties agree on the basic facts, but disagree
about the intirences that should be drawn from
these facts. I ,uhroot I’ni c .5 L!c ;‘7c Sgu’/ (‘.

(‘‘u’’jeniJ br (b.. 420 F 2u 2 1 - 3 5th
C it. I 9i9 t. if reasonable minds might differ on the
inferences arising from undisputed facts then the
court should deny summary judgment. linposTh/e
Ju in’!1t: i, hniaucv. Inc i. itocA’thut Po’icci
,, St-sTeno, Inc t-s’s9 F d ln2n. 103 I t5th
Cir. I 982 ; see 3ndc’so,z l,the,rv Lohht-, Inc., 477
CS. 242. 248, 06 S,Ct. 2505. 91 LEd,2d 202

I 0’6 i “[TIhe dispute about a material fact is
genuine.’ .. if the esidence is such that a reason
able jurt could return a serdict for the nonmoving
party”).

FNS Decisions of the United States Court
of Appeals for the Fifth Circuit entered be-
tore October I, 1981. are binding preced
ent in the Eleventh Circuit, See Bonner i’,

City nt Prb bard. 661 [odd I 206 1 I

Moreover, the party opposing a motion for sum
mary judgment need not respond *1214 to it with
evidence unless and until the movant has properly
supported the motion ith sufficient evidence.
.51i ko 298 U S. at (iO, 9<) SEt. 1598. The mov
ing party must demonstrate that the facts underlying
all the relevant legal questions raised by the plead
ings or otherwise are not in dispute. or else sum
mary judgment wtll be denied notwithstanding that
the non-moving party has introduced no evidence
whatsoever, [Jrunvwh-k Oo,p. v, Vinei’erg. 370 F 2d

t< <2 ( 11 The C e- I e
all ambiguities and draw all justifiable inferences in
fas or of the non-mos np parts’. I_o’er-ri L,,1irr Irr
1 7 f S c 2’ 016 S od

.4,V41, ISIS

I. P1 7nt if’s substantial burden claIm

RU IRA prhbbs eon
i-ng dec ivions that substantially burden a religious

assembly’s ability to adhere to its beliefs unless
such a decision is supported by a compeIlin gov
ernmental interest. In order to determine t hether
Defendant is entitled to simmarv judgment on
Plaintiffs substantial burden claim, the Court must
proceed in two steps: (I) based on the undisputed
facts established by’ the record, has Defendant’s
denial of Plaintiffs conditiohal use application to
operate in the proposed location ‘substantially
burdened Plaintiffs members’ ability to worship ac
cording to their beliefs: and <2) if so, was Defend
ant’s decision in furtherance of a compelling gos
ernniental interest. Because the Court concludes as
a matter of law that he answer to the first question
is no, there is no need to reach the second,

A. No reasonable trier of fact could find i/tat a sub
stanrial burden is imposed ott Plaintff,s members’
religious beliefs in their current location

The Eleventh Circuit., with emphasis added, has ex
plained clearly that a substantial burden, as that
term is used in RLUIPA. “must place more than an
inconvenience on religious exercise: a ‘substantial
burden’ is akin to significant pressure shich dir
ect/v coerces the religious adherent to conform his
or her behavior accordingly. Thus, a substantial
burden can result from pressure that tends to force
adherents to forego religious precepts or from pres—
‘ure that mandates religious conduct.” ,llidrach
b7)fla f, / / n, i’t (,,‘‘iJc, jOb [. 3d I 2 13.
<227 II tli (‘ir2<)0$ (in <homer v. City of Boca
Ratoo, 887 So2d 1021, 1033 (Fla2004), the Flor
ida Supreme C ‘nit adopted this definition of mb

stanttal burden for purposes of RFRA< Further, it
may he appropriate upon a motion for summary
judgment to determine as a matter of law whether a
zoning decision has substantially burdened a reli
mour asscmbh, reiiirus beliefs o here no uenu
ne. material tarrunl i5ptHC CX 01. iii .tI.’-C

.Sepiuiieii, for example, the Eleventh Circuit •m
sidered an Orthodox Jewish synagogue’s appeal
from the magistrate judges entry of summai loOp

a ía var of the municipality an the
apeliate. Pi(JfliJ, CS. C matter ..A

P7 2010 Thomson Reuters, No Claim to Orig. US (Poe. Works.
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record viewed in the synagogue’s favor established
that the synagogues members religious beliefs had
not been substantially burdened b the cits’s ac
tions F. tl it 70. In this case, there is no
factual dispute regarding the requirements imposed
on Plaintiffs congregation by Jewish law and the
ways in which Plaintiff’s congregants are now re
quired to enter. worship in and exit from the current
location. Defendant and the Court now credit Rabbi
Horowitz’s testimony on these points. As in
Midmcli Sapient/i. the undersigned concludes as a
matter of law that Defendants denial of Plaintiffs
conditional use permit has not coerced Plaintiffs
congregants into foregoing their religious beliefs.

1215 Plaintiffs response to Defendant’s motion for
summary judgment identifies, hut does not discuss
at length, three “problems” that would be solved by
approval of the conditional use application and re
location to the proposed locationt (I) late-arriving
women will rio longer be forced to walk through the
men’s prayer areat 2) the kidclush will be prepared
in a dining area separate from the prayer area; and
(3) the congregants will no longer have to rotate
their bodies in order to pray facing toward Jerus
alem. These problems may or may not he solved in
the proposed location but the Court need not decide
that question in order to eject Plaintiff’s substantial
burden claim. There is no dispute that these prob
lems either can be or already have been solved in
the current location or that the distractions caused
bs these problems do not amount to substantial bur
dens.

Rabbi Horowitz has testified that latearriving Wa
rrien now hase the option of ss alking around the
rnenh pra\er area to arrive at their own. (And. the
Court notes, tardy congregants will he equally dis
ruptive in either location and Plaintiff cannot plaus
ihI arctic that the 2rtrposcd location ‘A Il cause oh

n e. tt jrr I a t 2 e
vices’ Next, R.abhi Hoross ha has testified t.hai. the
dIsruption caused by preparation of the kiddus.h is
amerlified by the dec don of certain concregants to

are now free to move forward hetbre services be
gin. leaving the back of the prayer area empty for
the preparation of the meal. Finally, the congrega
don is now able to adhere to its religious beliefs re
garding the need to pray facing toward Jerusalem
by rotating toward the cast during prayer services.

To the extent that these problems cannot he solved
in the current location. Plaintiff does not claim that
they violate Jewish law but rather, using Rabbi
Horowitz’s characterization, claims that these prob
lems distract congregants from prayer or religious
services. Plaintiff, however, has made no argument
explaining how distractions are actionable under
RLUIPA. The only legal authority submitted by
Plaintiff is neither relevant nor persuasive. Plaintiff
argues, briefly, that the decision of the Seventh Cir
cuit Court of Appeals in SIs. Con,sranrine ntJ th’b.’n
(deck Orr/iodos (‘lunch. Inc. r. flirt a yew Berlin.
396 F.3d 895, 2005 WL 221964 (7th (fir. FehI,
flIt 15i, supports its position. Plaintiff, however, ig
nores the fact that the Eleventh Circuit has rejected
the Seventh Circuit’s construction of the term sub
stantial burden. Mitiui.vh Saphardi. 366 F.3d at
1227 (“[W}e decline to adopt the Seventh Circuit’s
definition [of the term.J”>. Furthermore, the reli
gious assembly applying for a conditional use per
mit in 5r.r. Comtontnt,’ and Had”, suffered a sub
stantial burden by being forced to sell land in its
possession or “be subjected to unreasonable delay
by having to restart the permit process to satisfy the
[municiaplity] about a contingenc for vvhich the
Church has already provided complete satisfac
tion.” 396 F.3d t95, 2(105 WL 221964. Plaintiff in
this case does not churn that Defendant’s have corn
parahlv deprived the synagogue of the use of land
in ts possession. Instead, Plaintiff claims that it
will have to continue to deal with certain distrac
tions during prayer services unless allowed to relo
cate to [raid that it fe not flu 55. own.

I RLUIPA does not protect relicious assemblies
from being distracted while observing their tell

ious belied: by its terms, the statute or tects sell
assemtstie.s such Pie nt’,tl firm

d) 2010 Thomson Reuters, No Claim to Orig. US Gov. Works.
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hgirde,ic. i.e pressure that force assembles to fore-
co their religious beliefs. No reasonable trier of fact
could conclude from the present rec nd that
Plaintiffs coneregants are torced to fore go the ten
ets*1216 of Orthodox Judaism in the current loca
tion. Men and women now sit separately as re
quired by Jewish law, the kiddush is prepared-
distractions nots ithstanding-in a manner consistent
with Jess ish lass and Plaintiff’s members are able to
rotate toward Jerualem shile praying. Accord
inglx. summary judgment in favor of Defendant is
appropriate.

FN6. Plaintiff also argues without explana
tion that two unpublished opinions of the
Sixth Circuit Court of Appeals support the
conclusion that Defendants zoning de
cision has imposed a substantial burden on
Plaintiff’s religious beliefs. LE/aiira .

:1 ri’or Charter Tou’iohip. 21>02 V P
27377 1 (oh ( ‘ir leh.25. 2002>: 1)iLai,ra a
T’’ii’hi1’ of Inn .4riz’r. 71.534 WI.
22975(e) itith Cir. ()ct.f, 2004). Plaintiff.
howeser, has not explained the signific
ance of these cases and the Court, after re
viewing the holdings in each, concludes
that they do not compel a result different
than that reached here today.

B. Va tenuine o.ues of material fact oval

Next, Plaintiff argues that a genuine issue of mater
ial fact prevents the entry of summary judgment in
Defendant’s favor. Specifically, Plaintiff argues that
the same genuine issue of material fact that preven
ted the Court from granting Plaintiff’s motion for
parttai sumrnai iudgmcnt miss pres ents the Court
from eranrinc Defendant’s motion. This aru’umenr.
ho,xcver. is meri>ies Piuintiff’s motion asked the
I ‘ it “ er n 1 r tie
completion of 2 iscovery in this cause, that the three
problems identified above imposed a substantial
h, len on Pin nO Its cong eg On m as that term is
used in RLUIPA; in response. f.efendant intro
duced the testimony of an expert on less ish la.w to

the effect that these problems did not s iolate the
tenets of Orthodox Judaism. The Court found that a
conflict hetsseen the tsso submissions rendered
summary judgment in Plaintift’s favor inappropri
ate. Now, upon i)efendanf’s motion for summary
judgment, the city, with the benefit of having de
posed Rabbi Horowitz, does not dispute Plaintiff’s
characterization of the requirements of Jewish Law
or the facts surrounding Plaintiff’s members war
ship in the current location. Instead. Defendant ar
eues. and the Court ansrees. that no reasonable trier
of fact could find that the three problems identified
by Plaintiff amount to substantial burdens under
RLU I PA,

For these reasons, the Court concludes that no reas
onable trier of fact cotild find that Defendant’s zon
ing decision has imposed a substantial burden on
Plaintiffs members’ exercise of their religious be
liefs in violation ot RL.UIPA. Because the same
analysis applies to Plaintiff’s claims under RFRA,
the Court enters summary judgment in Defendant’s
favor on the substantial burden claims contained in
Count I as well as Count II of Plaintiff’s complaint.
Because the Court finds that no substantial burden
has been imposed. there is no need to reach the
question of whether Defendant’s decision ssas sup
ported by a compelling gosernmental interest.

II. Plaintiff’s disparate treatment claim

[31 Plaintiff claims that Defendant has treated and
continues to threat the Synagogue on less than
equal terms with a nonreligious assembly or institu
tion, to wit: the ‘party room’ in the 2600 Island
Boules ard building” Defendant argues that
Plaintiff is not being treated in unequal terms vis
a—s is the 260i.) Building in violation of RLUIPA be
cause the two CfltitiCS are maternally aitferent under
the z.nine scheme udotoeo U: Defendant, tin this
point. Plaintiff does not d.ispute that the parts rr.mm
located in the 2603 Building has been zoned a•.s an
accessory u.se to the *1217 ret: idential build.i.ng. 1cm-
teed at that address and may op..rate. within an
RMF4 zoning district without need for a condition-

di 2010 Theme n Reuters. No Claim to Orig. US (low Works.
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al use permit. nor does Plaintiff dispute that
churches are one of several types of organ ations
that must tirst apply for leave of the zoning board
to operate in art RMF4 inning district. Instead.
Plaintiff argues, without citation to the case or fur
ther explanation, that.

as the decision in tiid,v/, Scphidi makes clear.
the issue which this Court must address is not
whether the “party room” qualifies as an
“accessory use” under the City’s land develop
nlent regulations. Rather. the factual questions
shich this Court must answer are whether (a) the
“party room’ is a “nonreligious assembly or insti
tution” within the meaning of 42 U.S.C.
2000cct bp It. cupra. and (hI if so. by virtue of
the denial of the Synagogue’s application tbr a
conditional use permit. it received from the City
better treatment than did the Synagogue.

[Tihe ‘party room’ operated by the [26(X)
Buildingj is the quintessential ‘social club’
thence ... a ‘nonreligious assembly or institution’
within the meaning of 42 USC, § 2000cc(b)( I))
because it is reserved for the exclusive use of the
residents of the 2600 Building and their invited
guests.

Comparing this case to Midrasli Sephardi and con
siclering the relevant, undisputed facts makes clear
that, as a matter of law. Plaintiff has not been
treated on unequal terms vissa-vis the 26(X) Build
ing in violation of RLUIPA because the party room
of the 2600 Building is an accessory to a residential
use rather than a separate nonrehgi us assembly.

In liol,a.vh .\oplvird?. the court of appeals con
sidered a zoning ordinance that prohibited religious
assemblies from being located within a business
distrtct here private clubs” and secular .a’sem
biTer were ‘ermtrted w’te The rdinance at
issue in that ca.se defined private clubs as orga.niza
tions e biting “the social, educationa.l or recreatiorn
si ptrpnres hut not primarily’ for pro fit and not

-‘

(quoting Town of Surfside Zoning Ordinance §
90-2(20tt. The defendant municipality explained
that tt atfirmatisely excluded churches, snagogues
and other religious assemblies from these business
districts because, in the city’s judgment. they did
not further the city’s goal of increasing commerce
within business districts. Id. Adopting the strict
scrutiny test announced by the United States Su
preme Court in (‘ituii’ii p/ 1/a’ Lukiont Babain toe,
Inc. v. (‘nv of flialc’ah. 508 U.S. 520, 312. 545-16,
ll S.Ct. 2217, 24 1..Ed.2d 472 (lYO3b the court
of appeals found that this ordinance hI its terms
was not neutral between private clubs and religious
entities, was not of general applicability and was
not narrowly tailored to the city’s goals. hi. at
l23235.

In this case, the pertinent portions of the municipal
code do not distinguish between religious and non
religious assemblies in the same manner as the reg
ulation struck down in .tIi/,ii’.1t Sethard’. Rather.
§ 3l-143f)2) and (2a) of the City of Aventura
Municipal Code distinguish between residential
uses, and accessories thereto, and “all uses permit
ted in [CFI District[sl.” Section 31-147. which gov
erns CF districts, in turn provides that “leihurches
or synagogues and other houses of worship” are
among those uses permitted as of right within CF
districts while “[pirivate fraternal, civic, charitable,
professional or educational non-profit organiza
tions,” i.e. the private clubs treated more favorably
in ,iidm v/t Scphaidi. require conditional approval
before operating within CF districts, In other
words, while residential uses, such as the party
room, *1218 are allowed as 01 right in RMF3 dis
tricts. such as the one in which the proposed loca
tion, the 2600 Building and the parti room are Toco
ated, both religious assemblies such as Plaintiff and
private clubs such as those in 14/bra di di’1diard are
requtred tv upp.is tbr a caruince berore being. d
owed to ‘berate it there distrtcts. Rephrsstnc these

.jistjnction’ in Eerm.s of RLU1PA, Plaintiff is treated
less fttvorahly than residential uses and accessories
thereto because the sngccoe mint aepiv tar a

use perm P bet. re ruovine into an

© POlO ‘l’hom•son Reuters. No Claim to (big. US Gov. Workc.
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RMF4 district. but is treated on equal terms v ith For the reasons dkcued above. it is hereby
the nonreligious institutions listed in § 31- 147.
hich must also submit condiuunal use permit ap- ORDERED AD ADJUDGED that Defendants
plications before operating in an RMF4 district, Motion for Summary Judgment is GRANTED,

Plaintiff has introduced no legal authority to sup- S.D.Fla..2tX)5,
port the proposition that RL[JIPA compels muni- Williams Island Synagogue. Inc. v. City of Asen
cipal governments to treat religious institutions in tura
the same manner as residential uses. Furthermore. 358 F.Supp.2d 1207, 18 Ha. L Weekly Fed. D 495
Plaintiff has made no argument and introduced no
evidence that would allow a reasonable trier of fact END OF DOCUMENT
to conclude that Defendants treatment of the 2600
Building and the s nagooue was not neutral or was
not conducted according to rules of general applic
ability, Rather. Plaintiffs asserts only that the party
room is operated by the 26(X) Building as a social
club for its residents and their guests without ex
plaining further hos this residential use constitutes
a nonreligious assembly’ or institution. The Court
finds no basis in either the test of RLUIPA. the
case law of other circuit courts of appeal or the El
eventh Circuits analysis of RLUIPA for the conclu
sion that the term nonreligious assembly ericom
passes residential uses such as the 26(10 Building:
rather, this term’s ordinary’ meaning encompasses
organizations such as the private clubs and busi
nesses such as those at issue in t1idro.h SepIto’di
organizations that must submit to the same condi
tional use permit application process as Plaintiff be
tore operating in RMF4 districts.

Plaintiff does not dispute Joanne Carr’s testimony
that the party room is zoned as an accessory use to
the 2600 Bui1ding.°’ As a residential use, it is not
a nonrel icinus assembly or intitution for purposes
ot comparison under RLL’IP.\ and Plaintiffs dis
parate treatment ctaims therefore fails a a matter of
law,

rN7, ft is the undisputed testimony of Cars
to the effect t.hai the o urn fran
:e-sOrv 0 a rc’ooentiai ae tant
no C’j nc a’ a

f3fr Clog and. its party room are not a
nonreliolous assembly under RLUIPA,

1 1 hnm’n’n Emil or” Nn (ian Orte. l’s (fc’. \kok>,

Itp sseh2 et1a k nm nrtt’tl nr’tst”c.p1 -r” Snltr 5. (I i-i - t r ‘fl t(
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Lnited Stales District Court ,M.D. Florida.
Orlando Division.

MEN OF DESTINY MINISTRIES. INC., Plaintiff.
V.

OSCEOLA COUNTY. Florida. Defendant.
No. 6:06”cv-624’.Orl-3lDAB.

No. 6. 2(106.

Aniia L. Stayer. \iairies [). St,iser. Liberty Coun
sel, Maitland, FL, Erik W Sianles. Rena NI.
I .indevaldsen. David Michael Cony, Liberty Coun
sel, Lynchhurg. VA, for Plaintiff.

Rebecca J. Martel, Albert F. Tellechea. David A.
lone’,. Holland & Knight. LLP, Orlando. FL for
Defendant.

able assembly contained in the First Amendment to
the United States Constitution (Count VII); the
right to free exercise of religion contained in the
First Amendment to the United States Constitution
(Count VIII)’, and Florida’s Religious Freedom Res
toration Act of 1988, Ha. Stat. 761 .1) I (the
“FRFRA”) (Count IX). A bench trial s4as held be
fore the undersigned on July 26-2. 2006. 1-laying
thoroughly considered the evidence and argument
of counsel, the Court enters ts findings of fact and
conclusions of law,

1. Jurisdiction and Venue

Subject matter jurisdiction is proper pursuant to 28
U.S.C. 1331 and 28 U.S.C. 367. The parties do
not contest personal jurisdiction or venue,

MENIORANDIJM OPINION 1, The Facts

GREGORY A. PR[(SNELL. District Judge.

*1 [he Plaintiff. Men of Destiny Ministries, inc.
“MDM”s pros ides a rehabilitation program for

men addicted to drugs or alcohol. The Defendant.
Osceola County. Florida I the “County”). attempted
to evict MDM from a group home near St. Cloud.
Florida for failing to comply siih the Osceola
County Land Development Code (the “Code”). In
response, MDM filed the instant suit, contending
that the CountyS actions violated the Religious
Land Use and Institutionalized Person Act of 2000,
42 1’ S.C. f i(cc et seq.. “RLUIPA” iCount I):
the Americans sith Disabilities Act of 990. 42
I NC. 21C. (21.2 “\D\” :Count Hi: the Re
irit ‘1 \r ..‘ “ r , Con

IJJ H -.

OJ54> (Count IV); the .Equal Protection Clause
of die Fourteenth Amendment. to ths.. United States
Constitutii.in (Count 51); the right to free speech
conts.ined in the First A.mendment t.o the United.
SC “ Cs ratiO se n C um I the i0b peace

MDM is a Florida not for profit corporation that op
erates a residential drug and alcohol rehabilitation
program in Osceola County. Florida, MDM’s pres
ident, George ShaRer (“Shafter”). serves as the pas
tor of the program. shich he refers to as a
“Christian discipleship program.” (Doe. 82 at
43-44). Much of the program is religious in nature,
with participants required to, among other things,
attend Bible study classes and worship services.
<Doe. I at 8>. The program also imposes strict dis
cipline on the participants by way of mandatory
curfess and requirements that overseers know of
the participants whereabouts at all times v hen they
are outside the residence. (Doe. I at $1. Shafter de
serihes the program its one of “reS’eneration’ rather
th,.n ban htiti m D a. : -Is 46 h t he i

is. not materidl hr purposes it thiN case.

EN). in its verified complaint,. MDVI de
scribed itself as operating “a residential
drug and :dcoliol rehabihi.tation program:.”
(.Doc. I at 4t.

© 2010 Thomson Reuters. No Claim to Orig. US Coy. Works,
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MDM relocated its program to a house at 3575
Michigan Avenue in Osceola County in July 2005.
iDoc. I at 4) Shatter and his o, ife own the house
and the two acres on which it sits, leasing the prop
erty to NIDM. tDoc. 82 at 58). The house is located
in an E-2A zoning district. (Doc. I at 4) “E-2A” is
a residential classification-one of five “Estate De
velopment” classifications in the Coc1e-s ith two-
acre minimum lots. (Code at 13-18). Single-family
homes and certain ancillary uses-such as servants
quarters or stables-are permitted as of right in F
2;, Code at 14-16). More intense uses, such as
houses of worship and nursing homes. may be per
mitted if approved as a “conditional use”. (Code at
14-17).

*2 What is referred to as a -•Community Residential
Home A” is also permitted as of right in the E-2A
district Code at 14-16). while a “Community Res
idential Home B” may he permitted if approved as
a conditional use (Code at 13-17). The Code
defines a community residential home as a
“dwelling unit licensed to serve clients of the De
partment of Children & Families”. Code at 14-83).
A Community Residential Rome A can have no
more than six residents, while a Community Resid
ential Home B can have between seven and 14 res
idents. (Code at 13-83). The parties agreed that dis
tricts exist in Osceola County where a Community
Residential Home B may exist as of right. So far as
the record shows, during the period relevant to this
suit, MDM had more than seven residents in the
Michigan Avenue house, (Doc 82 at 71; Doe, 79 at
114). At least some (if not all) of those residents
were recuvenug drug addtcts or alcoholics, and
many (it not all had criminal records. Doc. 79 at
.P).37 It is undisputed that MDM is not licensed to
ere clients of the Department ot Children & Fam
lies, although MDM contends it was notified that

the religious nature of its program made it exempt
from the licensing requirement.

Prir ‘_1[t\4 ri Inc the ti i .1iifl
Avenue had suffered hurrleare damuec tUne, 52 it
51 . SIDhI repaii’ed that dama.ge D began ma. ire

alterations to the house, including such things as
converting the garage and a carport into additional
living space. tDoc. 82 at 60). MDM did not obtain
the necessary permits tot at least some of the
renovations. tDoc. 82 at 61

‘fhe renovations came to the attention of Osceola
County Zoning/Code Enforcement (“Code Enforce
rnent”). which inspected the house on September
20, 2005. (Doe. 82 at 64t. Code Enforcement cited
MDM for improperl allowing the property to be
used for multi-tenant occupancy, for making altera
tions without permits. and for allowing the house to
he used for a purpose for which it was not zoned-
specifically, the residential rehabilitation program.
Plaintiff’s Exh. I at U. By letter dated October 26,

2005. Code Enforcement gave MDM two weeks to
remedy the violations. Plaintiffs Exh. I at 21,
MDM halted the construction, acquired the proper
building permits, and began the process of applying
for a conditional use permit (“CUP”) that would
permit operation of the rehabilitation program on
the property. t Doe. 82 at 65-7D. MDM also moved
the administrative and classroom aspects of the pro
gram to another site. (Doe 82 at 7U. Rowe’er, at a
November 16, 2005 hearing, the Osceola County
Code Enforcement Board found that violations con
tinued at the property (Plaintiffs Exh. 2 at I), The
hoard notified MDM that failure to remedy the
problems by 8 am. the next day would result in a
5200 per day fine. (Plaintiffs Exh. 2 at 2.

MDM continued working with the County to try to
get a CUP to operate as a Community Residential
Home B oi as a “men’s discipleship program” on
the property. iDoc. 79 at 13- 19’). MDM representat
ives met ith members of the Osceiila Counts Plan
ning Cornmision the “Planning Commission”),
which makes investigates and makes recommenda
tUna to the Board of County Commissioners re
carding such things as CUP applications. (Doc, I at
$i Membert et ire Planninc C. mmsDcn stuff re

— “‘‘ appr -u .5 5iDyI5 (“LI. v 1’

55 20(0 Thomson Reute.rs. No Claim to Orig. US Coy. Works,
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opposed aranting of the CUP, A dozen spoke
against the measure at a March 2, 2006 meeting of
the Planning Commission itself. (Doe. I at 15).
Some said the facility was not compatible with the
residential neighborhood. shile others stated br

implied that the alcoholics, drug addicts and crim
inals ss ho resided in the house would pose a threat
to the health and safety of neighborhood residents.
Doe, I at 15- 16), The Planning Commission voted

6-2 to recommend denial of MDM’s CliP applica
tion. (Due. I at l6r

MDM met with members of the County Commis
sion who would make the final decision on the CUP
application, and numerous neighbors emailed com
missioners to express their opposition Again, many
of the unhappy neighbors expressed their beliefs
that a residential drug and alcohol rehabilitation fa
cility was incompatible with the residential charac
ter of the neighborhood or that the facility’s resid
ents posed a threat to the health and safety of the
people living or going to school in the neighbor
hood. (Doe. 1 at l722). By a vote of four to zero,
the commissioners voted to deny the CUP and give
MDM 45 days to relocate to a new location. (Doe. 1
at 23). The commissioners primarily cited compat
ibility concerns, rather than health and safety con
cerns, in explaining their decisions. (Due. I at
22-23). The commissioners subsequently testified
before this Court regarding the decision to deny the
CUP application, and all denied that they made
their decision based on the residents status as re
covering alcoholics and drug addicts, or based on
the religious character of the MDM program. (Doe,
81) at 308-65).

At trial .MDM abandoned its tacial challenge to the
Code, Doe. 82 at 32).

HI. i,egal Analysts

•Th.e burden of proof in civil cases is the same re
gardleas of• whethe.r the finder of fact is a judge in a
bench trial or a iury. (dsbrero is JdkssfrocIrz, 24 RId

a—

burden of satistying the tinder of fact that he has
proven every element of his claim by a preponder
ance of the evidence, A preponderance of the evid
ence means such evidence as. hen considered ssith
that opposed to it. has more convincing hwee. and
demonstrates that what is sought to be pro\ ed “is
more likely true than not true.” See Pattern Jury In
structions (Civil Cases) of the Eleventh Circuit, Ba
sic Instruction No. 6.1 (200(0. In bench trials, the
judge serves as the sole fact-finder and, thus, as
sumes the role of the jur. In this capacity. the
judge’s function includes weighing the evidence,
evaluating the credibility of witnesses, and deciding
questions of fact, as well as issues of law. See gen
eta/tv Clieldrev Bennett. t$)’7 F2d 5db). 813 I th
Cir. 1993r

Because the court acts as both the judge and the
jurY, it may resolve conflicts in the evidence, as
well as make credibility assessments. Soot-as
Be (anon in vtrumenr.s, Inc.. 727 1-. Id 1 565, I 56%
tfed.Cir. 1983). Finally, the court must set forth
“findings of fact and conclusions of law,” subject to
reversal only if clearly erroneous. Fed.R.C’iv,P.
52(c: Holme’’.’. Be’iIm qua. 7)4 F 2d 42. 147
(4th Cir. I 9561t see also tlurifne ‘. U.S’ Sugar
Corp., 88(1 F.Supp. 773. 75 NI D.Fla. 995

FNI. Decisions of the thrmer Fifth Circuit
tiled prior to October I. 1981 constitute
binding precedent in the Eleenth Circuit.
Bo,:ncr (div of Pro 4)irj. Oh I F.2d I 2i (6.
12)19 tl th Cii. 981) (en bane),

A. The Religious Eand Use and Institutionalized
Persons Act Count U

*4 Section (a)( 1 (of RLUIPA provides:

No ens ernmcnt shtdl impose sr imtdement a and
Ire teeuiation m a manner that monse a

sta.n.tial f.murden on the religious exercise. of a par
son,. inc.ludiro. a relig.h.sus as’.s.emblv or institu.tion.
unles.s the government demonstra.tes that i niposi
hen the borden rn that rseme:n, as.sernoic. or in-

4)10101 homson Reuters No Cia im rn 00g. [S Coy. Works.

http://web2,westlaw.eomiprint/printstream.asox’?rs=WL.W I 0,05&i.itid=2&rfn= tnn’dnutinae 0/7/7010



Page 4 of 8

Not Reported in F.Supp.2d. 2006 WL 3219321 M.D,FIa.i, 20 FIn. U. Weekly Fed. D 314
(Cite as: 2006 WL 3219321 4M.D.Flai)

Page 4

‘titut ion—

A) is in furtherance of a compelling interest; and

B is the least restrictive means ot furthering that
compelling governmental interest.

42 U.S.C. § 2000cci aif is. Section (a I> is gener
ally referred to as RLU[PA’s “Substantial Bur
dens provision. MDM contends that the Osceola
Deselopment Code iolates the RLUIPA by im
posing a substantial burden on its religious exer
cise without furthering a compelling government
purpose. (Doe. I at 25).

tinder REUIPA. “religious exercise” includes “any
exercise of religion, whether or riot compelled by,
or central to. a system of religious belief.” (2
U.S.CA § 21)OOcc-5(76A). It also includes the
“use, building. or conversion of real property tor
the purpose ol religious exercise.” 32 U.S.C. §
2000cc5(7hB).

Prior to the passage of RLUIPA, courts considering
whether government activity imposed a substantial
burden on religious exercise-such as, for example.
in cases under the Religious Freedom Restoration
Act-generally considered whether the religious ex
ercise implicated by zoning decisions was integral
to a believers faith. .tlidrash %p!ia,Ii. Inc. v. Ton it

nt Siul’j,It’. t66 F3d 1214, 226 11th Cir.2iXi4i
(citing cases t. RLUIPA’.s definition of religious ex
ercise rejects any such requirement. Id. The Court
finds that MDM’s ministry to men with drug and al
cohol problems, which is clearly motivated by the
religious beliets of Shatter lamong others) and uti
zes religious teaching as part of Is methods. con

stitutes a religious exercise for purposes of the
RLUIPA. As such, use of the Michigan Avenue
property for that purpose would also constitute a re
(mous eserctsc.

RLUIPA does not der inc “substantiai burden,” and
t:hus the term is. to be given its ordinary or na.tural
meaning. Midrrcrh ceo/turd, at 1226. The United
States net or ppen Seethe t-oee cntn en nit

held that an individual’s exercise ot religion is sub
stantially burdened if a regulation completely pre
vents an individual from engaging in religiously
mandated activity, or if the regulation requires par
ticipation in an activity prohibited hr religion. Id. at
1227. Short of such extremes. howeser. the Elev
enth Circuit has held that a “substantial burden” far
purposes of RLUIPA “requires something more
than an incidental effect on religious exercise.”

[Al “substantial burden” must place more than an
inconvenience on religious exercise; a
“substantial burden” is akin to significant pres
sure which directly coerces the religious adherent
to conhirm his or her behavior accordingly. Thus,
a substantial burden can result from pressure that
tends to force adherents to forego religious pre
cepts or from pressure that mandates religious
conduct.

5 Midrash Sephardi at 1227 (finding that zoning
regulations requiring location of synagogues farther
away from congregants than preferred location,
thus requiring congregants to walk farther and pos
sibly significantly decreasing attendance, was not a
substantial burden).”

FN3. The Midrash Sephardi court also
held that commercial unavailability of suit
able sites for the synagogues in the prop
erly zoned area could not constitute a sub
stantial burden in that “It[he harsh reality
of the marketplace sometimes dictates that
certain facilities are not available to those
who desire them.” Id. at i 227 n. Ii

Under these facts, the Court finds that the County
refusal of the CUP did not impose a substantial bur
den on MDM’s religious exercise. MDM remains
free to relocate its proeram to another location in
the C cOnE’ s-here It .,ln operate as f riehr. cr to
operate .t minotv b her metlt.’d-such [15 a

non-residential facility. for example-that do not. run
atbui of the requirements. of the Code. There is no
mnumenf that Shafter or MDM can exercise their
ret ann. onin at the sUch can As cane tuclitina

C 2 ii.) Thomson Reuters No Claim to 06g. US Coy Works.

http://weh2. westl..aw.com!print/printsiream.asnxdrs=WLW I O.O5&rttid=2&fn tnrs&dcrctin at 6/712010
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on/v by way of the seven-to-fourteen person resid
ential program currently operating there, MDM and
Shafter may believe that other locations or other
methods would he less convenient or less effective.
but so long as other locations and methods are reas
onably available. Osceola County has not imposed
a substantial burden on MDM’s religious exercise.

MDM also argues that the County has violated Sec
tion (h)( I of RLIJIPA, the so-called “Equal
Terms” provision, which provides in pertinent part

Equal terms. No government shall impose or im
plement a land use regulation in a manner that
treats a religious assembly or institution on less
than equal terms with a nonreligious assembly or
institution.

(2) Nondiscrimination. No government shall im
pose or implement a land use regulation that dis
criminates against any assembly or institution on
the basis of religion or religious denomination.

13) Exclusions and limits. No government shall
impose or implement a land use regulation that-

(A) totally excludes religious assemblies from a
jurisdiction: or

B) unreasonably limits religious assemblies, in
stitutions. or structures within a jurisdiction.

MDv1 contends that it suffered discriminatory treat
ment for purposes of RLUIPA. Specifically, MDM
points out that the Code permits 14 unrelated mdi

iduals to reside in a house and have religious
study ‘even sshen provided by another i, but those
same 3 udividuals could nut do so 1 inoIved in a
religious discipleship program. Doe, 2 at 31 i. But
MDM is c.omparing, apple.s and oranges. A group of
people living together and engaging in religious
study is simply not the same as a residential drug
and aL*hol rehabilitation facility. cram if (dcc

me characteristics, “l’o
don ar RLt,JlP.Ar Erta( Terms prrrrTrion.M.DM

ar RI ocea tO s(t,OtflRt a ar whan !rrtron ta-•
cility or the like had been (or would bet treated hut—

ter than its own religious-based facility. MDM
made no such showing.

B. The Americans with Disabilities Act Count ID

MDM complained at trial that certain prejudicial
statements expressed by its neighbors ‘aere adopted
by the Osceola County Commissioners and motiv
ated them to deny the CUP, thus resulting in a viol
ation of the ADA. Section 12132 of the ADA
provides, in pertinent part. that “no qualified indi
vidual with a disability shall, by reason of such dis
ability. he excluded from participation in or be
denied the benefits of the services, programs. or
activities of a public entity. or be subjected to dis
crimination by any such entity” 42 U S.C. § 12132.
Courts have found that the ADA, Rehabilitation
Act, and FHA all apply to municipal zoning de
cisions, ,See, e.g.. Fot’ect f/tv Do/v tm. v
Town of Notify Ile;np.ctt’a/. 75. F.3d 143 2nd
Cir. l99.

*6 The ADA’s definition of “disability” is drawn al
most verbatim from the definition of “handicapped
individual” contained in the Rehabilitation Act and
the definition of “handicap” contained in the EHA.
Bruedon . .tbb,’r. 523 U.S. 623 1n95. The ADA
defines disability for an individual as a “physical or
mental impairment that substantially limits one or
more of the major life activities of such individual
(orj a record of such impairment [on being re
garded as having such an impairment.” 32 U.S.C. §
12102(2). At trial, MDM demonstrated that most if
not all of its residents were handicapped for pur
poses of the ADA, in that they were at least re
garded as having an impairment that substantially
limited ne or more major lte acts ities.

However, MDM did not demonstrate that the Com
mission voted to deny the CUP because of its resid
ents’ handicaps. Commissioner William Lane testi
fied that he opoosed aranttrar the (0 p because

t- u
rcdentozI neiuhh,rrhrod and ue.au-ru ‘.tDvl ‘-ad

C 2 1’) Th’.mson Reuters. No Ci am to Orig. Us Go’.. \Vo

hjtp://vveh2,westlaw .comiprittt/nrimst rearn,asrx ?rsr=Mv L\\ I (.0’,.’irtd=’N’ fn= tis-cs,ttnt (S/71”fl ! 11



Page 6of8

Not Reported ri F.Supp.2d. 2006 WL 321932 I tM.D.Fla.). ‘0 Fla. L. Weekly Fed. D 313
tCite as: 2006 WL 3219321 M.D.Fla.)

Page 6

initially refused to get the required construction
permits. (Doe. 80 at 312, 319). He denied that the
c-mails and public comments about the health and
safety “threaLs” posed by the programs residents
influenced his decision. Doe. 82 at 321 . In his
testimony, Commissioner Ken Shipley denied that
the drug or alcohol problems of the programs resid
ents affected his 50k. Doe. 82at 333). Commis
sioner Alley Mercer testified that he was influenced
by MDM’s initial failure to get the necessary build
ing permits. by the Planning Commission’s negative
recommendation. and by incompatibility issues.
Doc. 82 at 363-65). The Commissioners were

credible. and the Court finds that MDM’s residents
were not denied participation or benefits because of
their disability.

C. The Rehabilitation Act (Count Ill)

The Rehabilitation Act pros ides, in pertinent part,
that no otherwise qualified individual with a disab
ility in the United States shall “solely by reason of
her or his disability, be excluded from the participa
tion in, be denied the benefits of, or be subject to
discrimination under any program or activity re
ceiving Federal financial assistance”. 29 U.S.C.

As noted above. MDM holed’ to show that
its residents’ disabilities were the motivating factor
behind the Commissioners’ decision to deny the
CUP application, and thus its Rehabilitation Act
claim fails.

C. The Fair Housing Act (Count IV)

The Fair Housing Act t”FHA” makes it unlawful
‘oo disenminate n the aie or rental. ‘r to other
wise make unavailable or deny’, a dwelling to any
buyer or renter because of a handicap of .... a person
residing in or intendin.g to reside in that dss lung
after it is so sold, rented., or made available”, ,V

.S,C. .
,thO4t

. Rh 1 ike the \5’\ the Fl-IA
a hs mental

moot that .LstnteiLv ‘mit o’ ‘

a rocen’d ot such. ofl15ait’me. of. or . .•e no

regarded as having such an impairment. 42 U.S.C. §
3602th. lumerous courts have held that recover
ing drug addicts and alcoholics can be entitled to
protection under the FHA. See. e.g., (‘5’. t,S’tirh
on .t1iioigem’nt L’t’i’p.. 955 P.21 914. 922-23 4th
Cir. I 9°2 (holding that Fl-IA’s definition of
“handicap” should be construed consistently’ ssih
definition from Rehabilitation Act, sshich included
individuals participating in a supervised rehabilita
tion program and no longer using drugs, and people
erroneously regarded as using drugs) tind lYnch
Wqlte,’s. AsS F .2d 599, 603 6th Cir. 1 98Sf (finding
that recovered alcoholic was a handicapped indi
vidual within meaning of Rehabilitation Act I.
Again, however, this Court’s finding that the Com
missioners did not deny the CUP because of con
cerns over the residents’ possible drug or alcohol
use is fatal to MDM’s FHA claim,

E. Equal Protection <Count V

*7 To prevail on an equal protection claim that a
defendant unequally applied a facially neutral stat
ute, a plaintiff must show intentional discrimina
tion. E 1 T Rca/tv v, Strickland, $30 F.2d 1107,
1112 (I I th Cir. 987), Mere error or mistake in
judgment when appl ing a facially neutral statute
does not violate the Equal Protection clause. Id.

As desk’ rihed above. MDM did not demonstrate that
the Osceola County Commission intentionally dis
criminated against MDM’s residents on the basis of
their religion or their disability. Further, MDM did
not even attempt to demonstrate that the County
had intentionally discriminated against its res’,dents
on the basis of their “content, viewpoint. dentity
and expression,” or any of the other mpernusible
bases asserted in C’unt V of the Complaint. (Doe, I
at 31). Thus, MDM,s equal protection claim fails,

F, Free Speech and Peaceful Assemh1 tCounts
Vt and V1I

nut estshoitlv atanshsned Lv 51DM, the
Free Speech and Peaceful Assembly ciaims were

1’ 20 it) ‘Thum’.e’n Reuters. No Ctanu on One. 1,5 (4v Vs ,‘rks,

hrtp:i’/web2 ,west!aw,con’i!nrmt/nrintst’ream acnx‘1rs=\V1 \,V’ I t’ fl-’ iti1”),’ t’,-,, r.,r!i”in 10
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not mentioned in MDSl’s trial brief or pursued at
trial by MDMs counsel. Indeed, in his opening ar
gument. MDMs counsel listed seven claims that he
would prove up but failed to mention the free
speech and peaceful assembly claims. To the extent
MDM may have wished to pursue these claims at
trial, it failed to produce any evidence that it was
entitled to prevail, and these claims must fail.

G, The Florida Religious Freedom Restoration
Act and the Free Exercise clause (Counts VIII
and 1X

Florida’s Religious Freedom Restoration Act of
1998, Ha. Stat. § 76101 et seq (“FRFRA”)
provides that government shall not substantially
burden a person’s exercise of religion, even if the
burden results from a rule of general applicability.
unless the government demonstrates that the burden
is in furtherance of a compelling governmental in
terest and is the least restrictive means for further
ing that interest. Eta. Stat, § 761.03. In addition,
FRFRA defines “exercise of religion” as “an act or
refusal that is substantialla motivated by a religious
belief, whether or not the religious exercise is com
pulsory or central to a larger system of religious be
lief” Fla.S tat. § 76102. As is the case under the
RLUIPA. the Florida Supreme Court has held for
purposes of the FRFRA that a “substantial burden”
on the free exercise of religion is one that either
compels the religious adherent to engage in conduct.
that his religion forbids or forbids him to engage in
conduct that his religion requires. Warner ic C/tv of
Bea Soon St7 So 2d 123, 1 It 5 (Fla 2fl04.

Based on Shafter’s testimony. MDM’s et’b’rts to re
habilitate drug addkts and alcoholics are tin
doubtedly motivated by a religious belief and there
(‘ore constitute a religious exercise under the
FRFRA However, the County has not placed a sub
iannal Puolen on that telietous eseroise. cilber

,j’

the CUP. The (..ouritys regulations do not pre..c lode
frIDM from enuaging in this religious exercise.
S:.IDP.4 is free to run its. reha iita(ion program in the

tither areas of the County that are zoned for the sort
of facility it currently operates. And MDM may at
tempt to rehabilitate these individuals in other
ways, such as by operating through counseling
rather than by operating an in-patient facility. So
long as MDM remains able to attempt to rehabilit
ate drug addicts and alcoholics, its religious exer
cise has not been substantially burdened under the
l’RFRA. See, e.g., Warner, S7 So 2d at 1it35
(concluding that city’s prohibition on vertical grave
markers, hut not horizontal ones, merely inconveni
enced plaintiffs’ religious exercise and therefore did
nut constitute a substantial burden under the
FRFRA.

‘K The First Amendment, made applicable to the
states through the Fourteenth Amendment, provides
in pertinent part that the government shall make no
law prohibiting the free exercise of religion. U.S.C
A. Const. Amend. I. The FRFRA expands the

scope of religious protection beyond the conduct
considered protected by cases from the United
States Supreme Court. Warner. $87 So.2d at 1035.
Because the County’s actions do not violate the
FRFRA. and because the Code is a neutral law of
general applicability, MDM’s Free Exercise claim
must also fail. Warner t. C/tv (f Boca Rain,,, 420
F,3d 308, l3lflt 11th Cir.2(M.)5j,

IV. Conclusion

The Court does not doubt that Pastor Shafter and
the other individuals leading the MDM are sincere
in their efforts to minister to men suffering from
addiction to drut,ts or alcohol. But that sincerity
does not shield them trim ha ng to comply with
the same zoning requirements as secular organiza
tions and organizations not working with the dis
abled. MUM has not shown that its statutory or
constitutional riv’hts hare Peon ciolated, Accord—

it hereby

2011) ‘1 homson Reuters, Claim i’ Or.tt. [S Coy Works
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DONE and ORDERED in Chambers, Orlando,
Florida on November 6, 2006.

M.D.Fla.. 2006.
Men of Destiri Ministries. Inc. v. Osceola County
Not Reported in F.Supp2d, 2(X)6 WL 32 19321
MD.Fia.L 20 Fla. L, Weekly Fed. D 313

END OF DOCUMENT
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District Court of Appeal of Florida.
Fourth District.

WESTGATE TABERNACLE, INC., Re erend
Avis Hill, Reverend Sherry McGee-Hill, and Maria

Todd. Appellant,
V.

PALM BEACH COUNTY, Appellee.
No. 41)07-3792,

May 20, 2009.
Rehearing Denied Aug. 13, 2009.

Background: Church brought action against county
to challenge the application of land development
code to its operation of homeless shelter, which the
county found to be prohibited ithour a conditional
use permit. as violative of the Florida Religious
Freedom Restoration Act ( ERFRA) or the federal
Religious Land Use and Institutionalized Persons
Act RLUIPA. After a jury trial, the Circuit Court.
Fifteenth Judicial Circuit, Palm Beach County,
David Crow, J.. entered judgment in favor of
county. Church appealed.

Holding: The District Court of Appeal. Warner, I,
held that evidence sas sufficient to support jury
finding that application of county land development
code to church’s operation of homeless shelter did
not violate FRFRA or RLUIPA.

Affirmed.

West Headnotes

[1] Civil Rights 78 €‘l406

78 Civil Rights
78111 Federal bemedies in General

78k 13(8) Presumptions. Inferences, and Bur

Civil Rhts 78 743

76 Civil Rights
78V State and Local Remedies

78k 1742 Evidence
78k 733 k. In General. Must Cited Cases

The party claiming that a government action consti
tutes a violation of the Florida Religious Freedom
Restoration Act ( FRFRA or the federal Religious
Land Use and Institutionalized Persons Act
(RLUIPA) bears the initial burden of showing that
a regulation constitutes a substantial burden on his
or her exercise of religion. Religious Land Use and
[nstitutionalized Persons Act of 2000, § 2 et seq.,
-12 U,S,C.A. § 2000cc et eq.: West’s FS.A. §
7(0 et seq.

[2J Civil Rights 78 1032

78 Civil Rights
761 Rights Protected and Discrimination Prohib

ited in General
78k 031) Acts or Conduct Causing Depriva

tiOn

7,kl0a2 k. Particular Cases and Contexts.
Most Cited Cases
Under the Religious Land Use and Institutionalized
Persons Act (RLUIPA. a goernmenrs “substantial
burden” on religion must place more than an incon
venience on religious exercise: it is akin to signific
ant pressure which directly coerces the religious ad
herent to conform his or her behavior accordingly.
and thus, it can result from pressure that tends to
force adherents to forego religious precepts or from
pressure that mandates religious conduct. Religions
Land Use and Institutionalized Persons Act of
2000, § 2 et seq.. 42 USCA, 21)00cc et seq.
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S1 Rights .Protected and Discrimination Prohib
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application of county land development code.
which required conditional use permit (CUP) for
church’s operation of homeless shelter housing
more than six people. did not “substantially bur
den” the exercise ot religion by the church so as to
violate the Florida Religious Freedom Restoration
Act FRFRA or the federal Religious Land Use
and Institutionalized Persons Act (RLLIPA): the
church had not applied for a CUP and could obtain
one with renovations to the shelter, church did not
show that running a homeless shelter at its specific
location was fundamental to its religious exercise,
and a suitable alternati\e location tor the shelter
was also possible. Religious Land Use and Institu
tionalized Persons Act of 2tt(>t). § 2 et seq.. 42
U.S.I.A. § 200tkc Ct seq.: West’s F.S.\, § 7 I .03
Ct seq.

[4) Civil Rights 78 1073

IS Civil Rights
781 Rights Protected and Discrimination Prohib

ited in General
7kl073 k. Zoning. Building, and Planning;

Land Use. Most Cited Cases

Civil Rights 78 1318

78 Civil Rights
78111 Federal Remedies in General

78k 1514 Adequacy . Availability. and Ex
haustion of State or Local Remedies

78k1318 k. Property and Housing Most
Cited Cases

Civil Rights 78 1716

‘s Cis ii Rights
OtV State and Local Remedies

7810713 E.xhaustion of Administrative Rem
edies Before Resort to Courts

6 k. Other Particular Cases and
Contexts. Most (.1t.cs1 Cases
the niere renu- that ‘-e .ipts s to r S cx.
seuUF scan orsftnance restronn.e the use cf

cisc of religion under Florida Religious Freedom
Restoration Act 1. FRFRAj or the federal Religious
Land Use and Institutionalized Persons Act
(RLtJIPA): a church must exhaust its administrative
remedies and cannot merels predict that it would be
denied the permit if it were to appI. Religious
Land Use and lnstiwtionalized Persons Act of
2000. § 2 et seq.. 42 LS.C.,\. 2(It8Lc et seq.:
West’s F.S,A. § 7t0.03 et seq.

[5J Civil Rights 78 1073

78 Civil Rights
781 Rights Protected and 1)iscrimination Prohib

ited in General
78k 073 k, Zoning. Building. and Planning;

Land Use. Most Cited Cases
Neither the Florida Religious Freedom Restoration
Act ( FRFRA) nor the federal Religious Land Use
and Institutionalized Persons Act (RI.UIPA) pro
hibits the application of valid, neutral zoning provi
sions to church property to curtail uses not permit
ted in the area. Religious Land Use and Institution
alized Persons Act of 2000, § 2 et seq.. 42 U.S.C.A.
§ 2000cc ct seq.; West’s F,S.A. § 76103 et seq.
*1028 Barry M. Silver, Boca Raton, for appellants.

Robert P. Banks and Leonard Berger. Assistant
County Attorneys of Palm Beach County Attorney’s
Office, West Palm Beach. for appel lee.

WARNER, J.

Westgare Tabernacle appeals a final judgment
entered after a jur verdict finding that the imposi
tion of Palm Beach *1029 County’s t.’iiilied Land
Development Code r’ULDC’ er ‘eodeTh require
ments on Westgate’s activitIes as a homeless shelter
did not violate the Florida Rrtigious Freedom ]es
toration Act (“FRFRA”) or the federal Re.li.gioos
Land Use and I n.s.titutionalized Persons Act
t”RLUTPA7. Because the code requirements c

cons orute a subs tu ntia ‘ ho Men on ts cci
1.sciieC. ,titrtc the IS-nal tudument.
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ation which operates a church located in West Palm
Beach. The church and its pastors, the Reverends
Avis Hill and Sherry McGee-Hill. opened the
church property as a shelter tdr the homeless m
Palm Beach County as a part t its Christian mis—
.sion.

\Vestgates church is situated in a Multi-Family
Residential High Density (RH) Zoning District un
der the ULDC. The ULDC constitutes the Countys
official zoning code and has been approved by the
Board of County Commissioners. The code lists all
permitted uses, special uses, and conditional uses
tclass A and B within a given district. A permitted
use is by right and requires rio prior approval.
ULDC § 6.3.C. I U 995). Class B conditional uses
are permitted “if they are approved by the Zoning
Commission in accordance with the procedures and
standards of Sec .5.3.F.” ULDC § 6.4.C.4. Class A
conditional uses require approval “by the Board of
County Commissioners in accordance with the pro
cedures and standards of Sec. 5.3.E.” ULDC §
6.4.C.5. The LFLDC includes a detailed procedure
involved when applying for a conditional use per
mit (“CUP”) See Ui.DC § 5.4.

The code uses the term “congregate living facility”
and not “homeless shelter” to regulate group living
ldcilities. Congregate living facilities are permitted
in the RH zoning district. ULDC § 6.2.D8. The
code identifies three types of facilities: Type I can
house up to six people and is a permitted use in the
RH district. ULDC §* 6.4.D.24.b.tl), 6.2.D.8. Type
2 can house up to fourteen and is a class B condi
tional use. ULDC § 6.4.D.24.b.t2), 6.2.D,8, Type
3 determines the number of residents based on land
density and tequires Board approval as a class A
conditiona) use, UUX §* 6.4D.24h.(3), 6.20$.

Prohibtted ase’ are those not sted in the use eg
ulation schedule ‘‘is nennitted

‘ rtaht, as a (widt—
tional use, or a nteial use.” ann “arc not alloy, ed

ted under this Code,’ •UUX (o4,C,6, in other
words, any use not expressly listed under the dts
tric.t..’s definit..ion or in the use re.eulat.ion schedule is

prohibited.

Because Westgate was operating a shelter for more
than six people without a CUP, the County issued a
Ma 3, 199$, notice of violation entitled.
“Operating a Homeless Shelter is Prohibited in this
Zoning District, “The notice gave \Vestgate two
months to comply or attend a hearing before the
Code Enforcement Board for the imposition of fines,

Westgate failed to correct the violations, and the
Board conducted a hearing, which Reverend Hill
and Westgates attorney attended. At the hearing
Westgates counsel conceded that the shelter cur
rently housed around twenty people, admitting that
the use was not legal in the district without a condi
tional use permit. Westgate requested time to obtain
the necessary permit, and the Board agreed to give
Westgate 180 days. during which time it requested
that the church attempt to keep the number of resid
ents at fourteen, The Board’s written order found
Westgate in violation of section 6.4.C.6 and gave
Westgate until April 5, 1999, to either file an ap
plication for a Type 2 congregate living facility or
to cease operations as a homeless shelter. If Westg
ate did not exercise *1030 one of these options
within the allotted time, the County would impose a
$00 fine for each day the violation continued.
Wesigate did not appeal the Boards order, as per
mitted under article 14 of the ULDC. Westgate sub
mitted hut then withdrew a permit application dur
rig the I $0-day period.

A code enforcement officer inspected the property
in April t999, concluding that Westgate had not
complied with the Boards order. Based upon his af
fidavit of non-compliance, the Board imposed a
fine as set forth in its order. Westgate did not ap
peal the fine order. In October 1999. Wesrgate ‘.hot
the ‘helter. Nesertheless. the (d’unta imposed a

‘g1 ,,,.in Vse ,,ne e ,j t -‘

irupuance we—ioate did not satit the debt. and
rue Co ante reprised a lien .in the property

iC 21! 1 rh’rntsr’r: Reuters No Claim to One. US Gus. Works.
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the County based on a ariety of state and federal
constttutional doctrines claiming that the County
had violated [‘loridas Religious Freedom Restora
tion Act, chapter 761. Florida Statutes, and the ted-
era! Religious Land Use and Institutionalized Per
sons Act of 2000. 42 U.S.C. § 2000cc. ci seq.
Throughout a lengthy trial. Westgate presented
evidence to show that the operation of a shelter was
mandated by religious beliefs. It also presented
sonic evidence that the ULDC imposed an outright
ban of homeless shelters on RH-zoned property.
Much of the evidence produced explained the mis
sion of Westgate and that its sheltering activities
have substantially improved many lives. Westgate
stressed that County agencies routinely sent home
less people to Westgate. as no other shelters existed
in Palm Beach County.

The County presented witnesses who explained that
the ULDC exists to ensure public health and safety.
Homeless shelters, identified as congregate living
facilities, are permitted in Westgate’s district upon
obtaining a CUP, and Westgate was aware of this
fact at the time of the I 99 violation. In fact. West-
gate admitted that it was required to obtain a condi
tional use permit. The County also elicited testi
mony that the code enforcement department tried in
vain, by repeatedk meeting ith church officials
and their lawyers, to help ihe church obtain a CUP.

After presentation of the case, the jury found that
the application of the ULDC to the church did not
substantially burden its religious activities in viola
tion of either FRFRA or RLUIPA. It also found that
the ULDC constituted the least restrictive means of
furthering a compelling interest, It thus found in fa
vor of the County. and the court entered judgment
accordingly, from which this appeal is taken.

FRFRA and RLU1PA each include a provision
meant to protec.t the free exercise of religion. Scc.
t a 761 .63 of the PRFRA crovides:

o.oiraer’! hait rc.st ,o,/s.cronrial/v bar
a e.sercrse at rei’w:.n,

açpIart—

its, except that government may substantially
burden a persons exercise of religion only if it
demonstrates that applicition of the burden to, the
person:

(a) Is in furtherance of a compelling govern
mental interest: and

(b) Is the least restrictive means of furthering
that compelling governmental interest,

(emphasis supplied). The parallel statute in
RLUIPA provides:

No government shall impose or implement a land
use regulation in a manner that imposes a sub
.stantial burden on the religious exercise of a per
son, including a religious assembly or institution.
unless the government demonstrates *1031 that
imposition of the burden on that person, as
sembly. or institution—

(A) is in furtherance of a compelling govern
mental interest: and

B) is the least restrictive means of furthering
that compelling governmental interest.

42 U.S.C. § 2t(t)Occab It emphasis supplied).

In light of the above similarities, federal and state
courts have applied the same analysis under
FRFRA and RLUIPA .See Christian Romant’
Church Moustries, Inc. t’. Bruward County, 980
So,2d 1163 FIa, 4th DCA 2008) (relying on cases
applying RLUIPA in a case involving the FRFRA);
Konikov c. Orange (boom’. 302 F.Supp,2d 132%,
1346 (N4.D.FIa,2(X)4), read in part on other
grounds, 410 F,3d 1317(1 tb Cir.2005),

1] •The party cia’ming that a cove.mment action
constitutes a violation ‘f FRFRA or RLUIPA
“bears the in.itiai burden of si’ioo at.’ that a recula—

‘atutes a j74root/o/ bio’,/cn. h is or her

74: / ba. cd 7. : ill .cmphess s.upphed a

lid 2744, 1125 t ta 7’a2’74 k the

/3) 201(1 Thomson Reuters, No Claim to Orig. US Coy, Works.

htti://wcb2.westIaw.com/rint/irinttreamasøx?sv=St’iit&vr2f)&mta=Flnridn&’Hnctirinr ft/7t2fl 11)
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protection . of RLUTPA. plaintiffs bear the burden
of first demonstrating that the regulation substan
balk burdens religious exercise.”). Section

(1213. Fij ida Statutes, defines “exercise of re
ligion” as “an act or refusal to act that is substan
tially motivated by a religious belief, hether or
not the religious exercise is compulsory or central
to a larger system of religious belief.” RLUIPA has
t\vO debnitions of “religious exercise.” First. “any
exercise of religion, whether or not compelled by.
or central to. a system of religious belief’ and.
second. “[tjhe use, building, or Luriversion of real
property for the purpose of religious exercise shall
be considered to be religious exercise of the person
or entity that uses or intends to use the property for
that purpose.” 12 U.S.C. 2t){k’c 517 hA>. Ri.

[21 Neither statutory scheme expressly defines
“substantial burden.” The Florida Supreme Court
defined this term for purposes of the FRFRA as
“one that either compels the religious adherent to
engage in conduct that his religion forbids or for
bids him to engage in conduct that his religion re
quires.” Weiner, .XS’7 St’.2d at 1033. Under RLUIPA.

a “substantial burden” must place more than an
inconvenience on religious exercise; [it] is akin
to significant pressure which directly coerces the
religious adherent to cuntorm his or her behavior
accordingly. Thus, a substantial burden can result
from pressure that tends to tbrce adherents to
forego religious precepts or from pressure that
mandates religious conduct,”

tiitha.ch, 566 F,Sd at i 227 (citation omittedi. We
have held that “the ‘substantial burden’ standard is

the caine tinder both” FRFRA and R1.UIP..\. (‘Jic

15th R’n’u,, h<i’ Sn 2d (s7,

[3] Westgate argues on. uppeal that the trial cou.rt
erred in denying its motion fbr directed verdict by
0., n

-‘ .

t i ‘5”

Ci had Iv
— -.‘ -‘ —

I “

The Caunty does not dispute that the plaintiffs

house the homeless based on deeply cherished reli
gious beliefs. However, the County presented sufti
cient evidence to support the jury’s conclusion that
the ULDC did not substantially burden Westgate in
accordance with relevant case law.

4] The ULDC required a permit for the conditional
use as a homeless shelter in the church’s zoning dis
trict, “The mere *1(132 requirement that one apply
for a special exception from an ordinance restrict
ing the use of property is not a substantial burden.”
See Ap,tkov, 302 F.Supp.dd at I .112, A church
must exhaust its administrative remedies and can
not merely predict that it would be denied the per
mit if it were to apply. hi. The County informed
Westgate in the notice of violation and at the Code
Enforcement Board hearing that a CUP was neces
sary to house more than six individuals, Although
Westgate applied for a permit, it withdrew its ap
plication. Based on this evidence alone, the jury
could conclude that the County did not substantially
burden Westgates religious exercise.

Even assuming the IJLDC prohibited homeless
shelters outright on RH-zoned property, Westgate
would still fail to prove a substantial burden, be
cause it did not show that running a homeless shel
ter at its specific location was fundamental to its re
ligious exercise, .ee (‘hi isriOn R’,nanv, t>X0 So.dd
at I 165. In fact, church witnesses testified that
Westgate officials had found a suitable alternative
location for the shelter shortly after receiving the
notice of violation, hut were unable to purchase the
property. In a similar context, where a church res
isted condemnation of its church property v. ithout
showing how the specific property va.s unique to
the conduct of its religious exercise, this court
stated, “While it may he inconvenient for the
church to have to move its location, it will not
prese.nt a substantial borden on th.e exercise of reli
Con” under FRFF.A. TI. at I 166: ‘ce also HoII

N

burden under RLIJIP.\ as. ‘It he Sun
agogue has not shown t.hat its nrope.rty carries

© 2010 Thomson Reuter No Claim to Orig. US Gov, Works,
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unique religious significance or that other proper
ties are not available that could accommodate its
practices”).

51 Neither FRFRA nor RLUIPA prohibits the ap
plication of alid. neutral zoning provisions to
church property to curtail uses not permitted in the
area. As explained in Civil 1,ihvrties Jin’ lithan Re
licver” . Ciii of C/in nan. 332 F 3d 752. 762-63
7th Cir.2003, regarding RLUIPA:

[Wie find that these conditions the costs of ap
plying for and complying with special land use
permitting requirementsl do not amount to a sub
stantial burden on religious exercise. While they
may contribute to the ordinary difficulties associ
ated with location (by any person or entity, reli
gious or nonreligious) in a large city, they do not
render impracticable the use of real property
for religious exercise, much less discourage
churches from locating or attempting to locate in
Chicago. Significantly, each of the five individu
al plaintiff churches has successfully located
within Chicago’s city limits. That they expended
considerable time and money o to do does not
entitle them to relief under RLUIPA’s substantial
burden provision. Otherwise, compliance with
RLUIPA would require municipal governments
not merely to treat religious land uses on an equal
looting with nonreligious land uses, but rather to
favor them in the form of an outright exemption
from land-use regulations. Unfortunately for Ap
pellants, no such free pass for religious land uses
masquerades among the legitimate protections
RLUIPA affords to religious exercise.

(citations omittedt.

Although its shelter has grown beyond a Type 2 fa
cifitv to a Type 3 tm’tlitv bemuse it now houses
nearly 1(0 oernns at time. West ate baa not ap

“J “e
pn.wal of vise Board of County Commissioners, Ad.
mittediy*1033 to obtain sv.ich a permi.t would re
quite substantial renovations. because the church

fliO a’e- cait’aiefli a ave To imuse usa t ma tic

people or even provide restrooms br such a nurn
her. Nevertheless, it has not proved that the ULDC
poses a substantial burden to its religious exercise.
The court correctlr dented Westgates motion for
directed verdict.

Because we hold that Westgate did not show that
the County’s imposition of its permitting require
ments constituted a substantial burden on its exer
cise of religion, the County did not violate FRFRA
or RLUIPA. We affirm as to all other issues raised.

KAZOURI, J., and SHAHOOD, GEORGE A..
Senior Judge. concur.
Fla.App. 4 Dist.,2009.
Westgate Tabernacle. Inc. v. Palm Beach County
14 So.3d 1027, 34 Fla. L Weekly D997
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