RESOLUTION NO. 12-085

A RESOLUTION OF THE CITY COMMISSION OF THE
CITY OF KEY WEST, FLORIDA, APPROVING A FIVE-
YEAR LEASE WITH THE BAHAMA VILLAGE MUSIC
PROGRAM, INC. FOR PROPERTY LOCATED AT 103
OLIVIA STREET; PROVIDING FOR AN EFFECTIVE DATE

WHEREAS, the Bahama Village Music Program provides lessons
and performing opportunitieé which enhance the intellectual
growth of children participating in its after-school music

instruction programs; and

WHEREAS, the City Commiggion finds that occupancy of the
property by the Bahama Village Mugic Program, pursuant to the
terms and conditions of the attached lease agreement, provides a
valuable public benefit and is otherwise consistent with City

Code of Ordinances section 2-941(c);

NOW THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF THE

CITY OF KEY WEST, FLORIDA, AS FOLLOWS:

Secticon 1: That the attached five-year lease agreement

ig hereby approved.
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Section 2: That this Resgolution shall go into effect
immediately upon its passage, adoption and authentication by the
gignature of the presiding officer and the Clerk of the

Commission.

Passed and adopted by the City Commission at a meeting held

this 6th day of March , 2012,

Authenticated by the presiding officer and Clerk of the

Commission on March 7 , 2012.

Filed with the Clerk March 7 , 2012,

Y/ 4

CrRATC CXTHS, MAYOR

CHERYL SMI?@] CITY CLERK
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EXECUTIVE SUMMARY

TO: City Commission

FR: Jim Scholl

DT: February 21, 2012

RE: Bahama Village Music Program Lease

ACTION STATEMENT: ,
This is a request to enter into a lease with the Bahama Village Music Program for the

occupancy of a portion of the city owned building at 103 Olivia Street.

BACKGROUND:

The Bahama Village Music program has occupied space at the Fort Street location for
several years and now will be re-located to the space adjacent to the Douglass Gym on
Olivia Street as the current building on Fort Street is in need of substantial repairs.
The terms of the lease are:

As shown on Exhibit “A” of the lease and includes the demiﬁed

PREMISES:
area in addition to the cormon area lavatories.

TERM: Five (5) years with a ninety (90) day cancellation provision for
both parties '

USE: Continuous operation of the Tenant’s after school music
instruction program and no other purpose.

RENT: $1.00 per year

EXPENSES: The Tenant will pay for operating costs including all utilities,
repairs and  maintenance, replacements and renovations
necessary to keep the premises in good repair and condition.

IMPROVEMENTS: The Tenant will accept the space in an “as is” condition

FINANCIAL: This agreement transfers the costs of utilities, maintenance and
repairs to the tenant eliminating City expenses going forward.

RECOMMENDATION:

Staff recommends the continued support of the programs
provided by the Bahama Village Music Program through
utilization of the city owned building at 103 Olivia Street.



Lease Agreement

between

Clity of Key West
as Landlord
and

Bahama Village Music Program, Inc.

as Tenant

Dated _MMARCK 1, 2012
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THIS LEASE, made and entered into at Key West, Monroe County, Florida, this
4t day ofJR@aeh2012 by and between THE CITY OF KEY WEST, a Municipal
Corporation whose address is P.O. Box 1409, Key West, Florida, 33041, (hereinafter
“LANDLORD™), and BAHAMA VILLAGE MUSIC PROGRAM, INC. a Florida 501
(C)(3) N‘én Profit Corporation whose address is 727 Fort Street, Key West, F1 33040

{hereinafier “TENANT").

WITNESSETIH:

That the LANDLORD and the TENANT, for and in consideration of their
respective obligations contained herein, agree as follows:

1. DEMISE. The LANDLORD does hereby lease to the TENANT, and the
TENANT docs hereby Jeasé from the LANDLORD, the following described premises, at
“Premises™) pursuant to the dra,wing'attache& hereto and incorporated as Exhibit A,
LANDLORD reserves the right from time to time with good cause, upon at least sixty
{60) days advance written notice to relocate TENANT to other Demised Premises, prior
to or during the term of TiliS- Lease, so long as usable area so substituied equals or exceeds
the usable area of the Demised Premises; provided however that TENANT shall have the
right at its sole option and as its sole remedy, to terminate the Lease upon sixty (60) days
advance written notice which right must be exercised, if at all, within fifteen (15) days
after receipt of LANDLORD’S relocation notice, which relocation notice may be

withdrawn by LANDLORD within ten (10) days after LANDLORD’S receipt of
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TENANT’S termination notice, iry which event TENANT'S attemptad termination shall
be null and voi& ang the lease shaif continue in full force gnd effect in accordance with its
ferms. -Iﬁ the event LANDLORD shall relocate TE?sEANT to other space, LANDLORD
shall pay the reasonable relocation costs of TENANT in commection therewith, but -

LANDLORD shall not have any other liability with respect to any such rélocation.

2. TERM. The term of fhis Lease shall be for five (5) years, which

term. shall commence on
 Wanek. [, 2012, and shall end g midnight on _ﬁ-‘t&fgﬁjza 2017. Either

party may termiinate this lease by giving the other party ninety (50) days advance written

notice by cerdified mail return receipt requested.

3. RENT. The TENANT agrees to pay to the LANDLORD an annual
rent for the Premises of One Dollar ($1.00) per year, which renial amount shall be paid
on an annual basis each year of the term of this Lease. The TENANT additionally agrees

~to pay to LANDLORD any sales, u‘é.e-, excise, ad valorem, or other tax imposed or levied
against rent or any other charge or payment which tax has been imposed or levied by any
governmental agency having jurisdiction thereof, meluding any new ftaxes imposed
during the term of this Lease which ate in addition to of in substitution for any such tax
| which is presenily imposed, and the TENANT agrees to make praymcm at +#’ne time said

tax becomes due.
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4. USE OF THE PREMISES. The TENANT shall be entitled to use the
~ Premises for the continuous operation of TENANT’S after schoel ﬁusic instruction
program and for no other purpose. In addition, TENANT further agrees:

A Not to display any banmers, ﬁenn-&ﬁnts, search lights, signs, balloons, or
similar temporary media on the Premises; '

B. th to commit waste in the Premises and to keep the Premises 'in a safé,
neat, clean aﬁd orderly .don_di_tion and to maintain the Premises in good condition;

C. Kot to use the Premises or permit the same to be used in any mannet that
violates any law, ordinance, rules, er- regulation of the LANDLORD, or other
govemmental agencies, 4s existing or promulgated during the ferm hereof, or in a manner
that would Qonstituté a hazardous use of the Premises or violate any insurance policy of
the TENANT or the LANDLORD;

D.  To take no dction that would: (i) violate the LANDLORDY’s contr;lcis or
(ii) cause any work stoppage or cause any mazmér of interference with LANDLORD;

E. To abide by and observe all rules and regulations established from time to
time by the LANDLORD and the LANDLORD’s insurance carrier; |

F. To obtain and maintain all licenses, permits, and other approvals necessary

5 COVENANT OF QUIET POSSESSION.  So long as the TENANT pays

all of the rent and charges duc herein, TENANT shall peaceably and quietly have, hold,
and enjoy the Premises throughout the term of this Lease without interference or

hindrance by the LANDLORD or LANDLORD’s agents.
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6. INSURANCE: INDEMNIFICATION.

A, The TENANT covenants and égrsas to keep in force during the
lease term a comprehensive general liability policy of insurance insuring LANDLCORD
and TENANT against any lability whatsoever occasioned by accident on or e&}oui: the
Premises and agrees that LANDLORD shall Ee listed thereon as additional insur_ed. Such
policy or policies shall be issued by companies authorized to do business o {(he State of
Florida and having agents upon whom service of process may be made in the State of
Florida. The comprehensive general Hability policy shall be in the amount of One
Million Dollars (§1,000,000.00} in respect to any one incident and in the aggregate, and
shall include Three Hundred Thousand Dollars ($300,000.00) for preperty damage. The
original policy or certificate, together with jﬁ;videﬁbe of piefifum payment, shall be
de]_ivei‘{x_i. 0 LANDLORD. TENANT shall renew the policy not less than thirty (30) days
prior to the expiration date each year, and é&zaﬂ firnish evidence of the renewals and
paymeﬁf 1o iANDLORD. To the extent that such a provision is obtainable, the policy
shall provide that it cannot be cancelled or terminated until at least thirty (30) days prior
nofice has been given to LANDLORD. If TENANT falls under the State of Florida
Workers Compensation Law, worker’s compensation coverage shall be provided for all
emplovees where TENANT is obligated to do so by operation of law. This cov.erag_e; shall
be for statutory limits in compliance with applicable state and federal laws. Failure of
TENANT to maintain the insurance in full force and effect at any time shall be deemed a

aterial breach of this Lease, and shall entitte LANDLORD to terminate the Lease.
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Upon such breach, TENANT shall immediately suspend all use of the Premises and shall
-provide to LANDLORD written notice of its failure to maintain insurance coverage.

B. TENANT agrees to indemnify, bold harmless and defend the
LANDLORD, its officers, agents, servants, and cmployees against any and all claims,
losses, liabilities, and expendituzes of any kind, including attorney’s fees, court costs, and
expenses, caused by the conduct, misconduct, negligent error, omission or act of
TENANT, its employees agenmts, servanis or officers, or accruidg, resulting from, or
related to the subject matter of this Lease, including, without limitation, any and all
¢laims, demands or causes of action of any nature whatsoever resulting from injuries or
damages sustained by any person or property, whethe_rr or not suit be brqught, The
provisions of this indeﬁniﬁcation provision shall survive the expiration -{:}:E earlier

termination of this Lease.

7.  ASSIGNMENT AND HYPOTHECATION. This Lease is mnot

transferable or assignable, except as provided by Reselution of the Key West City
Commission. The TENANT may not sublet the Premises or any part thereof. = Any
assignment or sub-letting, even with the LANDLOR s consent, shall not relieve the

TENANT from the obligation to keep and be bound by the agreements of this Lease. The
acceptance of Rent from any other person shaﬂrnot be deemed to be a waiver of any of
the agreements of this Lease or to be consent to the assignment for benefit of creditors or
by operation of law and shall not be effective to transfer any rights fo any assignee

without prior consent of the LANDLORD.
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8. DEFAULT CLAUSE.

A. It is covenanted and agreed by LANDLORD and TENANT that in
case at any time default shall be made in the payment of rent, or if the TENANT shall fail
to pay any of the taxes or assessments herein provided for, or in case of the sale of or
fbxféifure of the Premises or any part thereof during the demised term for non-payment of
any tax or assessment, or in case the TENANT shall fail to keep the required iifsurance,
or shall fail to spend insurance money, as ﬁerein provided for, or if the TENANT shall
fail to perform any of thé éovenants of this Lease, then, iﬁ any of such events, TENANT
shall be subject to eviction pérsuant to Chapter 83, Florida Statutes.

B. Or, the LANDLORD may have such other remedies as the law and
this instrument afford; and the TENANT covenants and agrees that upon the termination
of the demised terni, at such elecﬁon of the LANDLORD, or in any other way, the
TENANT will surrender and deliver up the Premises and property {real and persoval)
peaceably to the LANDLORD, its agerit, or attorneys, imsnediately upon the termination
of the demised term. If the TENANT, its agents, attoraeys, or tenants shall hold the
Premises or any part thereof, one (1) day after the samé should be surrendered according
to the terms of this Lease, it shall be deemed guilty of forcible detainer of the Premises
under the applicable stétute and shall be subject to eviction or removal, foreibly or
otherwise.

C. Whiere the alleged default consists of some alleged vielation of any
term of this Lease, other than the payments of money, including rent and insurance
premiums, the LANDLORD may not declare this Lease in default witil such violation

shall have continued for ten {10) days after the LANDLORD shall have given the
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TENANT wri"t-te‘n notice of such violation, and TENANT shall not have undertaken,
during this ten (10) days notice period, to cure said violation by vigorous and affirmative
action, provided, however, that nothing herein containgd shall be construed as precluding
the LANDLORD from baving such remedy as may be aﬁd become necessary in '0.1‘6612 {0
preserve the LAND.L-OR}j’S right and interest of the LANDLORD in the Premises and in
this Lease, even before the expiration of the grace or fiotice periods provided for in this
paragraph, if, under particular circumstances then existing, the allowance of such grace or
the giving of suéh notice: would prejudice or endanger the rights and estate of the
LANDLORD in this Lease and in the Premises, With respect to the payment of the
nsurande p'.re'miuﬁas,- the same mist be paid at least thz?éty (30) days pricr to the time
when the policies would lapsé féjr the failure t‘c_;: pay premiums thereon; and evidence of
such payment given to the LANDLORD without any written notice being required to be
served upon the T ENANT in connéction therewith.

E. ATl default and grace periods shall be deemed fo run concurrently
and not s@ﬁs‘@cﬁtiveiy.

F. It is mutually covenanted and agreed that the various rights,
powers, options, elections, peivileges, and remedies of the LANDLORD contained in this
Lease shall be construed as cumulative and no one of them shall be construed as being
exclusive of the other or _e?q-clusive of any rights or priorities allowed by law.

G. - It is further covenantéed and agreed By and between the parties
hereto that the right given to the LANDLORb in this Lease to collect the rent that may
be due under the terms of this Lease by any proceeding under same, or the right to collect

any additional rent, money, or payments due under the terms of this Lease by any
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proceedings under salﬁe, or the right given the LANDLORD to énfog*ce any of the terms
aﬁd provisions of this Lease shall not in any Wa}% affect the right Qf such LANDLORD to
declaré this Lease void and the terms ended hergby, as herein provided, when default is
naade in the payment of rent or when default is made by the TENANT in any of the terms
and provisions of this Lease.

H ~ If at any time, by reason of the failure of the TENANT to keep and
perform any covenant {ﬁ agreement which, under the terms of this Lease, the TENANT is
Boiind and obligated to keep and perform, it -E)ecomas niccessary for the LANDLORD to
employ an attorney to protect the rights and interests of the LANDLORD in the ?rope%’ty
demised or to enforce the Leass or‘ éroceed_ Bndef itin any particular, then in any of such

events, the TENANT will owe and will pay unto the LANDLORD all costs of Court and
reasonabfe attorney’s fees incurred or expended by the | LANDLORD ih taking such

actions, icluding actions taken in all trial and appeliate courts,

5. TENANT’S DUTY TO KEEF PREMISES IN GOOD REPAIR.  The

’E‘ENANT cwenantsr and agrees with the LANDLORD that during the term of this Lease;
the TENANT will keep in good state of repair and in curent condition, the Premises, the
HVAC equipment, and the fixtures serving the Demised Premises, and afl furnishings
brought or placed upon the Premises by the TENANT; nor will the TENANT suffer or
pérmit any strip, waste, or neglect of any such property to be committed; and the
TENANT v;fili repair, replace, and renovate the property as oﬂgn as it maybe necessary in

order to keep the. property in good repair and condition, at TENANT’S sole cost and

Page S of 17



expense. Tenant shall only vtilize licensed contractors and shall apply for all permits, as
required, to complete the necessary repairs.

TENANT agrees to clean and supply the lavatories and LANDLORD agrees to
repair and maintain the fixtures and plambing.

10.  ADDITIONAL COVENANTS OF THE TENANT.

A The TENANT shall pay for all utilities associated with the use of
the Premises including, but not limited to, water; clectricity, sewer gas and solid waste.
In the eveﬁt that a s:eﬁarfaﬁ@ bill for the Premises is not available for one or more of the
utility services required by the Premises, then the TENANT shall pay a pro-rated share o-f
that particular utility based GH_.-ﬂ}:é square footage of the Premises and/or the parties’
estimated usage of that partigﬂaf utility, calculation of which o be mutually agreed
upon. -

B. The TENANT covenants and agrees with the LANDLORD that no
damage or destruction to any beilding or improvement by fire, windstotin, or any other
casualty shall be deemed to entitle the TENANT to surrender possession o'if the Premises
or'to terminate this Lease or to violate any of its provisioﬁs or to cause any abatement or
rebate in the rent then due or thereafter b.ec_oini:ﬁg due under the terms hereof, unless
otherwise specifically provided for herein. If the Lease is canceled for fhe TENANT’s
default at any time while there remains outstanding any cobligation from .any msurance
company to pay for the damiage or any part melje:of, then the claim against the insurance

company shall, upon the cancellation of the Lease, be deemed immediately to become
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absolute and unconditional property of the LANDLORD. In the event of destruction of
the Premiscs by casualty or hazard, the LANDLORD will have the option of canceling
the Lease.

C. The TENANT covenants and agrees with the LANDLORD that
nothing in this Lease shall ever be cbns‘ime:d as empowering the TENANT to encumber
or cause the TENANT to encumber the title or interest of the LANDLORD.

D. The TENANT covenants and agrées with the LANDLORD that, at
the termination of thiy Lease, the TENANT will peaceably and é;z%eﬂy deliver unto the
LANDLORD, possession of the Premises and all improvements located thereon, a$ well
as the LANDLORD’s interest in all fixtures. dnd equipment appertaining thereto.

E, The TENANT agrees not to make aﬁ}f-r changes or alierations

witheut writfen approval of the LANDLORD.

11. LANDLORD’S RIGHT OF ENTRY. The LANDLORD. of ifs
kag_ﬁj:ﬁ?:S shiall have the right to 2nter upon the Premises at all reasonable times to examing
the condition and use thereof, provided only that such right shall be exercised in such
manner as not o interfere with the TEMNANT in the conduct of the TENANT’s business

on the Premises.

12.  EQUIPMENT, FIXTURES AND SIGNS. All fixtures, equipment, and

signs used on the Premises by the TENANT but provided by the LANDLORD will at all
times be and remain the property of the LANDLORD. Provided that this Lease 1s in

good standing, the TENANT will have the right to remove any equipment or fixtures
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provided by the TENANT, or any part thereof, from the Premises during the term of this
iease, at the expiration thereof or within a reasonable iime thereafter; provided,
however, that the TENANT, in so doing, does not ¢ause any irreparable damage fo ihé
Premises; and provided further, that the TENANT shéli pay or reimburse 'the'

LANDLORD for the reasonable expense of repairing damage caused by such removal,

13. ACCEPTANCE IN AS-IS CONDITION. The TENANT ageepts the
Premises in an as-is eondition and all fmiprovements and additions shall be at the sole
expense of the TENANT. LANDLORD agrees to repair and maintain the roof and

stivicture at LANDL.ORD’S expense.

14, NOMECHANIC’SLIENS. It is herchby covenanted, stipulated and

agreed by and between the parties herefo that there shall, during the demised term, be no
mechanic’s liens upon any buildings or improvements that may at any time be put upon
fhie demised property, and that in case of any mechanic’s liens the TENANT imust pay off
the same; and that if defanlt in payment thereof shall continue for thirty (30) days after
written notice, LANDLORD shall have the right and privilege, at its option, to pay off the
same or any portion of the same, and the amount so paid, including expenses, shall at the

option of the LANDLORD, be so much additional rent due from the TENANT at the next
rent due after such payment, with interest thereon at the maximum rate allowed by law.
Nothing herein shall be construed to admit that a mechanic’s lien may be enforced

against municipal propetty.
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15. MISCELLANEOQUS PROVISIONS. It is mutually covenanted and agreed

by and between the parties as follows:

A. That no waiver or a breach of any of the covenants in this Lease
contained shall be construed to be a waiver of all succeeding breach of the same
covenant.

B. That time is of the essence in every particular and particularly
where the obligation to pay inoney 1s invoived.

C. That all arrearages in the payment of rent or in the repayment to
the LANDLORI) of any sums which the LANDLORD may have paid in order to cure a
default of the TENANT (as elsewhere herein provided for), shall bear interest from the
date when due and payablé at the highest rate permitted by law until paid.

D. That no modification, release, discharge, or waiver of any
provision hereof shall be of any force, effect, or valuc unless in writing and signed by the
persons who are fhen LANDLORD and TENANT,

E. That 2}l covenants, promises, conditions, and obligations contained
herein or implied by law, or covénants running with the Iénd, shall attach to and be
binding upon the heirs, executors, administrators, successors, legal representatives, and
assigns of each of the parties to this Lease.

F. That this instrument contains the entire agreement between the
parties as of this date, and that the execution hereof has not been induced by either of the
parties by representations, promises Or understandings not expressed herein, and that

there are not collateral agreements, stipulations, promises, or understandings whatsoever
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between the representative parties in any way touching the subject matter of this
instrument which are not expressly contained in this instrument,

. That when eifher of the parties desire to give notice to the other or
otheis in condection with and according to the terms of this Lease, such notice shall be
deemexd given when it shall have been deposited in the U.S. Registered or Certified mail
with sufficient postage pre-paid thereon to carry it to its addressed destination. The
notice shall be addressed as follows:

Asto LANDLORD: City Manager
City of Key West

P.O. Box 1409
Key West, FL 33041

As to TENANT: Executive Director
Bahama Village Musi¢ Program, Inc.
103 Olivia
Key West, F1 33040
When the parties on either side (LANDLORD or TENANT) consist of more than
one person, notice or default by one of the persons on that side shall constitute notice or
default by all of the persons on that side,
H. This Lease and the provisions thereof shall be governed by and

construed and enforced in accordance with the laws of the State of Florida; venue for any

action regarding this Lease shall be in Monroe County, Florida.

IN WITNESS WHEREQF, the parties hereto have caused the foregoing. Lease to be

executed on the day and year first above written.
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CITY OF KEY WEST

Him Scholl, City Manager

BAHAMA VILLAGE MUSIC PROGRAM, INC.
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Exhibit “A”
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