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VARIANCES ARE QUASI-JUDICIAL HEARINGS AND IT IS

IMPROPER TO SPEAK TO A PLANNING BOARD AND/OR BOARD

OF ADJUSTMENT MEMBER ABOUT THE VARIANCE
OUTSIDE THE HEARING

Variance Application

City of Key West
Planning Department

Please print or type a response to the following:

1. Site Address _Mallory  Square
2 Name of Applicant Joe Walsh on behalt ot Tropical Soup Corp.
3. Applicantis;: Owner Authorized Representative X
(attached Authorization Form must be completed)
4. Address of Applicant P.O. Box 4147, Key West, FL 33041-414/
5. Phone # of Applicant 305-731-9972 Mobile# Fax#
6. E-Mail Address jaCkTIat8509@gmaiI.00m
7. Name of Owner, if different than above Clty —of Key West
8. Address of Owner 525 Angela Street, Key West, FL 33040
9. Phone Number of Owner 305-809-3888 Fax# 300-809-3866
10.  Email Address JSCholl@keywestcity.com
11.  Zoning District of Parcel HP< RE# Various- Please see next page
12. Description of Proposed Construction, Development, and Use
Builld a wholly new ADA- and FEMA-compliant  structure. New structure
will  house 2,344 sq. ft. of existing consumption area. Non-habitable
roof structure will  exceed 25ft in height.
13. Required information: (application will not move forward until all information is provided)
Required Existing Reguested
Non-Habitable Height 25ft 28.8ft 33.7t 3
(Hospitality House)
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Mallory Square RE Numbers

Mallory Square Real Estate Parcel Numbers
RE No. Proposed Leasehold?
00000170-000000 No
00072082-001100 Yes
00072082-001200 No
00072082-001300 No
00072082-001400 Yes
00072082-001700 No
00072082-001900 No
00072082-003500 No
00072082-003700 Yes
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14, Is Subject Property located within the Historic District? Yes X No
If Yes, indicate date of HARC approval as well as the HARC Approval Number. Attach
minutes of the meeting.

Date 09/28/10 HARC # H10-01-355

15. Are there any easements, deed restrictions or other encumbrances attached to the

subject property? Yes _ X No If Yes, please describe and attach relevant
documents.Mallory ~ Square has many easements, leases etc. However,
it is the applicant's understanding that none of these adversely

affect the proposed leasehold.

16. Will the work be within the dripline (canopy) of any tree on or off the property?

YES X NO
If yes, provide date of landscape approval, and attach a copy of such approval.

Check List
(to be completed by Planning Staff and Applicant at time of submittal)

Applicant Staft The following must be included with this application

Initials Initials
Copy of the most recent recorded deed showing ownership and a legal description of the
JW subject property
JW Application Fee (to be determined according to fee schedule)
JW Site Plan (existing and proposed) as specified on Variance Application Information Sheet
JW Floor Plans of existing and proposed development (8.5 x 11)
JW Copy of the most recent survey of the subject property
JW Elevation drawings as measured from crown of road
JW Stormwater management plan
JW HARC Approval (if applicable)
JW Notarized Verification Form
JW A PDF or compatible electronic copy of the complete application on a compact disk

Please note that all architecture or engineering designs must be prepared and sealed by a
professional architect or engineer registered in the state pursuant to F.S. chs. 471 and 481,
respectively. Two signed and sealed copies will be required at time of submittal.
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Standards for Considering Variances

Before any variance may be granted, the Planning Board and/or Board of Adjustment must
find all of the following requirements are met:

1. Existence of special conditions or circumstances. That special conditions and
circumstances exist which are peculiar to the land, structure or building involved and
which are not applicable to other land, structures or buildings in the same zoning district.

Mallory  Square is the Historic heart of the community's maritime industry. Significant
public  historic places should maintain their historic architectural integrity. This
variance request for height is due to two special circumstances specifically related to
Mallory  Square: 1. the location of the existing consumption... - Continued on Attached
2. Conditions not created by applicant. That the special conditions and circumstances do
not result from the action or negligence of the applicant.
Mallory was developed long before the applicant, or even the owner, came to be involved
with it.  The proposed uses existed on site and the applicant seeks to build in a FEMA-
and ADA-compliant  manner. Most of the structures in the square are grand-fathered under
FEMA, but the new structure must comply. - Continued on Attached
3. Special privileges not conferred. That granting the variance(s) requested will not confer

upon the applicant any special privileges denied by the land development regulations to
other lands, buildings or structures in the same zoning district.

No special _ privileges will  be conferred. The granting of the proposed variances  will  allow

the functional development of the site in an ADA, FEMA, and historically sympathetic manner.

A special  privilege would be the granting of a variance that permitted additional floor

area (habitable space) above the height limit... - Continued on Attached
4. Hardship conditions exist. That literal interpretation of the provisions of the land

development regulations would deprive the applicant of rights commonly enjoyed by
other properties in this same zoning district under the terms of this ordinance and would
work unnecessary and undue hardship on the applicant.

Under a literal interpretation of the LDRs, Mallory can not be fully used to benefit the

public as intended in the purchase process, the Comp Plan, or the HPS Zone under literal

interpretation of the LDRs. Both the plan and the zone contemplate the continuation of

non-conforming uses, and the public process under which Mallory was purchased contemplated

the maximum public benefit to the people of Key West. - Continued on Attached
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5. Only minimum variance(s) granted. That the variance(s) granted is/are the minimum
variance(s) that will make possible the reasonable use of the land, building or structure.

This variance will allow an ADA- and FEMA-compliant structure that is sympathetic to, and
appropriate for, the Historic District and Mallory Square. The variance will allow reasonable use of
the existing publicly-owned nonconforming use. The proposed project is in keeping with the
character of the closest adjacent structures and property, yet significantly less intense while at the
same time reducing existing obstructions in the velocity flood zone by constructing a FEMA-
compliant structure. - Continued on Attached

6. Not injurious to the public welfare. That granting of the variance{s} will be in harmony
with the general intent and purpose of the land development regulations and that such
variances will not be injurious to the area involved or otherwise detrimental to the public
interest or welfare.
The granting of this variance is not injurious to the public welfare. The proposal will be a asset to
Mallory Square by providing an additional quality dining establishment which incorporates and honors
the history of Key West in a public waterfront setting.

The variance will also allow the public to exercise its right... - Continued on Attached

7. Existing nonconforming uses of other property shall not be cansidered as the basis for
approval. That no other nonconforming use of neighboring lands, structures, or buildings
in the same district, and that no other permitted use of lands, structures or buildings in
other districts shall be considered grounds for the issuance of a variance.

Existing non-conforming uses of other properties are not considered
as the basis for this request.

The Planning Board and/or Board of Adjustment shall make factual findings regarding
the following:

» That the standards established in subsection (a) have been met by the applicant
for a variance.

« That the applicant has demonstrated a "good neighbor policy" by cantacting or
attempting to contact all noticed property owners who have objected to the
variance application, and by addressing the objections expressed by these
neighbors.
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Standards for Considering Variances — Continued

1. Existence of Special Conditions or Circumstances — CONTINUED

Mallory Square is the Historic heart of the community's maritime industry. Significant
public historic places should maintain their historic architectural integrity. This variance
request for height is due to two special circumstances specifically related to Mallory
Square: 1. the location of the existing consumption area is a FEMA flood V-Zone, which,
in this case, requires the lowest structural member of the first floor to be elevated to a
height of 13ft. The existing maximum height for habitable space in the HPS zoning
district is 25ft. Once a structure is elevated above the flood zone there is only 12ft of
habitable height within which to build. While 12ft is enough room to build a structure, the
height limitation necessitates a flat roof. The historic roof form for this area is a pitched
roof. This historic character of Mallory Square is the second special circumstance, in
order to create a historically appropriate roof design that maintains the integrity of the
Historic District, a variance for the non-habitable portion of a pitched roof is required and

requested.

2. Conditions not created by applicant — CONTINUED

Mallory was developed long before the applicant, or even the owner, came to be
involved with it. The proposed uses existed on site and the applicant seeks to build in a
FEMA- and ADA-compliant manner. Most of the structures in the square are grand-
fathered under FEMA., but the new structure must comply. The proposed design is
responding to the historic and functional relationships created within Mallory over time.
The proposed design is considerate of, and sympathetic to, the close proximity of
historic maritime structures in this significant public space.

3. Special privileges not conferred — CONTINUED

No special privileges will be conferred. The granting of the proposed variances will allow
the functional development of the site in an ADA, FEMA, and historically sympathetic
manner. A special privilege would be the granting of a variance that permitted additional
floor area (habitable space) above the height limit that would not otherwise be permitted.
In this case, all the proposed habitable space can be accommodated above the
minimum FEMA flood elevation and under the prescribed height limitation. However, it
is the architectural demands of this historic place that pushes the project to seek a
height variance. In this case, the structure receives no advantage or special privileged
since the only structure exceeding 25ft will be the architectural aspects of a pitched roof.

4. Hardship Exists — CONTINUED

Under a literal interpretation of the LDRs, Mallory can not be fully used to benefit the
public as intended in the purchase process, the Comp Plan, or the HPS Zone under
literal interpretation of the LDRs. Both the plan and the zone contemplate the
continuation of non-conforming uses, and the public process under which Mallory was
purchased contemplated the maximum public benefit to the people of Key West. This
proposal seeks to do just that, continue the nonconforming use of 2,344 sq. ft. of
consumption area. Build in an ADA- and FEMA-compliant manner, maintain_ maximum
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open space in the square, and to preserve and enhance the economic benefit to the
community. Literal interpretation of the LDRs will render this public property either
unusable or require an inappropriate architectural design to be approved contrary to the
historical preservation requirements of the Comprehensive Plan and Land Development
Regulations in this significantly historic public space.

5. Minimum Variance Necessary — CONTINUED

This variance will allow an ADA- and FEMA-compliant structure that is sympathetic fo,
and appropriate for, the Historic District and Mallory Square. The variance will allow
reasonable use of the existing publicly-owned nonconforming use. The proposed project
is_in_keeping with the character of the closest adjacent structures and property. vet
significantly less intense while at the same time reducing existing obstructions in the
velocity flood zone by constructing a FEMA-compliant structure.

The proposed variances maintain the above mentioned public benefits without allowing a
new or expanded non-conforming use.

First, the restaurant use previously existed as evidenced by City licenses, the analysis of
the Planning Department, and the determination of the Planning Board (per Sec. 122-29)
at the regularly scheduled meeting of 01/20/11.

Second, there is no additional non-conforming use proposed. The only use proposed is
a restaurant, which has been established as a nonconforming use. The proposal does
not seek, and will not allow, a stand alone bar. In fact, the definition of a bar in Sec. 86-9
specifically excludes “the sale of alcoholic beverages accessory to and within a
restaurant use”.

Third, there is no expansion of a non-conforming structure. The existing structure can
not be restored under the FEMA regulations for structures in the velocity flood zone. The
existing structure has been structurally compromised and deteriorated to the point that
renovation or reconstruction will exceed 49% of its appraised value. As a result, it must
be elevated or demolished. Given the state of deterioration and the nature of the
structure, it can not be elevated, and so it must be demolished. A completely new
structure will be built.

6. Not Injurious to the Public Welfare — CONTINUED

The granting of this variance is not injurious to the public welfare. The proposal will be a
asset to Mallory Square by providing an additional guality dining establishment which
incorporates and honaors the history of Key West in a public waterfront setting.

The variance will also allow the public to exercise its right to continue an existing
nonconforming use with the associated economic benefits through the construction of an
environmentally friendly, ADA- and FEMA-compliant building, reductions in impervious
surface, and increases in open space, landscaping, and stormwater management.

Additionally, the project is not injurious to the adjacent property owners’ rights. This
project is proposed under the existing comprehensive plan (adopted August 10, 1993)
and Land Development Requlations. The current plan and LDRs for HPS are
significantly more restrictive than the prior designations (HP-2 and M-1) in effect in 1986
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when a development agreement for an adjacent property was negotiated. Therefore the
proposed project is significantly less intense than what could have been developed
under the zoning in effect at the time that the adjacent property’s rights were under

negotiation.

Additionally there will be no increase in potential intensity. Intensity of a restaurant is
measured in terms of consumption area (the area in which people can consume food
and drink), as demonstrated by the fact that parking requirements of the code use
consumption area to determine the level of parking impact that must be accommodated.
The consumption area can be occupied by a limited number of people (based on the life-
safety codes), which in turn regulates the number of meals that need to be served on
site. This is the real measure of intensity, not on the size of the kitchen, restrooms,
elevators, stairs, or waiting area (i.e. FAR). It has been determined by the City’s
Planning Department and the Planning Board that the existing consumption _area is
equal to the proposed consumption area and therefore no expansion, extension, or
increase exists.
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Authorization Form

Please note, variances are quasi-judicial hearings and it is improper to speak to a
Planning Board or Board of Adjustment Member about the variance outside of
the hearing.
he owner Is representing the property owner

Please complete this form if someone other than th

in this matter.
authorize

Key West

H
Owner(s)
1

Please Print Name(s) of
Tropical Soup Corporatior
Please Print Name of Representative

t e Planning

to be the representative for this application and act on my/our behalf before the Plan

Board.

for City of Key West
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Commission Number (if any)

Commission # DD 991458
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