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Carlene Cowart

From: Rebecca Jetton @ dca.state.fI.us

Sent: Tuesday. October 05, 2010 5:35 PM

To: Carlene Cowart

Cc: Amy Kimbail-Murley

Subject: Banana Bay

The Department did not appeal the rendering therefore it is in effect

We are committed to maintaining the highest level of service and we value your feedback. Please complete our Customer
Service Survey. If you require direct assistance or a response, please visit our Contact Page.

Florida has a broad public records law and all correspondence, including email addresses, may be subject to disclosure.

Please consider the environment - print only if neces6ary.
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RESOLUTION NO. 1n-ii
m
C) (0

A RESOLUTION OF THE CITY COMMISSION OF THE
CITY OF KEY WEST, FLORIDA, AUTHORIZING TEE
A’rrACEED DEVELOPMENT AGREEMENT PER CHAPTER 90
ARTICLE IX OF THE LAND DEVELOPMENT REGULATIONS

-<-.. ,%

WITH BANANA, LLC AND KW26, LLC; PROVIDING FOR
AN EFFECTIVE DATE

NOW THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF THE

CITY OF KEY WEST, FLORIDA, AS FOLLOWS

Section 1: That the attached development agreement between

the City and Banana, LLC and KW26, LLC, as property owners is

hereby approved.

Section 2: That this Resolution shall go into effect

immediately upon its passage and adoption and authentication by the

signature of the presiding officer and the Clerk of the Commission.

Passed and adopted by the City Commission at a meeting held

this day of , 2010.

Authenticated by the presiding officer and Clerk of the

Commission on

____

_, 2010

Wiled with the lerk April 7 2010

, ‘7 STATE OF FLORIDA

C!EPXL s::. CITY CLERK ml: atm:.. vfth
original on till In this otfici.
Wltnm my hand and official s.d
th1stay of 4tA5L

Deputy City Cffiulc



Prepared by and, after recording,
return to:

Sherry A. Spiers. Faq.
Greenberg Traurig, PA. DocU 1792681
101 East College Avenue kfl 2469 Pg 453
Tallahassee, FL 32301
Telephone: (850) 222-6891

Parcel ID Numbers 00001990-000000,
00002000-000000,00002080-000100.
and 00002260-000000.

DEVELOPMENT AGREEMENT FOR
2319-2401 NORTH ROOSEVELT BOULEVARD

TillS DEVELOPMENT AGREEMENT is entered into by and between BANANA,

LLC, and KW26, LLC, both Florida limited Liability companies (collectively the “Owner”), and

the CITY OF KEY WEST, a Florida municipal corporation (“City”) (collectively the “Parties”),

pursuant to Sections 90-676 through 90-692 of the City Code, and the Florida Local Government

Development Agreement Act, Sections 163,3220-163.3243, Florida Statutes (2009), and is

binding on the “Effective Date” set forth herein.

WITNESSETIT:

WHEREAS, the Owner owns four (4) parcels of land, including two roadway easements

for a portion of Hilton Haven Drive, consisting of four (4) acres, more or less, located at 2319 -

D401 North Rooseelt Boulevard in the City of Key West. Florida. more particularly described tn

ne g ies. IptIrs rtachcd her’ o a I xhibit A Prupcrty’ and

- Dee1opment Agreement for 2319-2401 Norm Rooscet BouIeard
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WHEREAS, the Property is the location of the Banana Bay Resort and a portion of the

Fairfield Inn with lawfully established development of seventy-six (76) units consisting of fifty

five (55) transient units with licenses, one (1) manager’s unit at the Fairfield Inn, and twenty (20)

market rate residential units; and

WHEREAS, the Property is in the General Commercial future land use classification and

the General Commercial zoning district, which allow transient units as permitted uses and single-

family and multi-flimily residential units as conditional uses; and

WHEREAS, after demolition of substantially all of the existing structures on the

property (a portion of the Fairfield Inn structure will remain), the Owner proposes to redevelop

the Property with fifty-six (56) units consisting of twenty (20) townhouse residential units, ten

(10) townhouse transient units, and twenty-six (26) affordable work force housing units; and

WHEREAS, the Owner additionally proposes to transfer thirty-nine (39) licensed

transient units off site; and

WHEREAS, the transfer of licensed transient units off site will reduce legal non

conforming density on the Property and facilitate development of new deed-restricted affordable

work force housing on the Property; and

WHEREAS, by Resolution No. 0&272, the City granted with conditions Major

Deeiopment Plan and Conditional Use approval for redevelopment of the Property, which said

dppruva was extended with a condition by Resolution No. 07l97; and

WHEREAS, Reelution \o. U6-2 imurreiiy reflects approval ot a protect with thray

r A ord * ik torc ori4s ‘wscd thc rct ‘‘ i

wh th the recolution was adopted the Ctty Commission appro4ed a project with t er ty eight

Development Agreement for 23 i924() I North Roosceh Boulevard
cage ut

oc 1792681
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(28) affordable work force housing units, the number of such units having been reduced because

of a parking easement on the Property; and which said units have been established at twenty-six

(26) units in this Development Agreement to accommodate design preferences and concerns of

adjacent and nearby property owners; and

WHEREAS, due to existing economic conditions, the Owner wishes to enter into a

development agreement with the City to provide an extended timeframe for the phasing of the

development to ensure the most efficient use of resources while meeting the objectives of the

City’s Comprehensive Plan, including the provision of affordable work force housing; and

WHEREAS, by Resolution No 08-229, as extended on November 17, 2009. by

Resolution No. 09-303, the City Commission authorized the Owner to enter into a development

agreement with the City, subject to the conditions stated in Resolution No. 08-229; and

WHEREAS, the City has held public hearings to accept and encourage public input with

respect to this Development Agreement, and has considered such public input; and

WHEREAS, the City has provided public notice of the parties’ intent to consider

entering into this Development Agreement by publishing an advertisement in a newspaper of

general circulation and rcadership in the City and mailing notice to the persons and entities

shown on the most recent Monroe County Tax Roll to be the owners of property lying within

500 feet of the boundanes of the Property, and

WHEREAS, the City Planning Board held an advertised pubh bearing on Mar h 11

a d scud a. r t iu da i i a tic y ii r ssi ii app c s )cv apr ic t

Pnh(rt flt ‘9$81
Sk 469 Pfl 45

DeeIoprnent Agreement for 319 2401 North RooseeLe Boulevard
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WHEREAS, the City Commission held an advertised public hearing on April 20, 2010,

to consider this Development Agreement, and received and considered the comments and

recommendations of the City staff, the Planning Board, the Owner, and members of the public;

and

WHEREAS, the City has determined that the Owner’s redevelopment plan described

herein and this Development Agreement are consistent with the City’s Comprehensive Plan and

land development regulations and that the redevelopment plan is compatible with surrounding

land uses; and

WHEREAS, the City has determined that this Development Agreement is in the public

interest and will further the health, safety and welfare of the residents of the City of Key West.

NOW, THEREFORE, in consideration of the mutual promises and undertakings

contained herein, the receipt and sufficiency of which are hereby acknowledged, the parties

agree as follows:

A, RECITALS. The recitals set forth in the preceding ‘Whereas” clauses are

incorporated herein and form a material part of this Development Agreement.

B. DEFINITIONS. For the purposes of this Development Agreement, the following

terms shall have the following meanings. Terms not defined in this Development Agreement

shall be as detined in the City Code, in Chapter 163, Part II, Florida Statutes, or, if not defined in

the Code or statute, shall be understood according to their usual and customary meanings.

1. “Affordable work force housing” means housing as defined in Sections. i22 1465

through 22i473 of the City Code.

2. BPAS” m.eans the City’s Building Permit Allocation System.

Development Agreement for 23l924O1 North RoosevIr Boulevard
Page 4 of 28
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3. “Building permit allocation” means a residential permit allocation under Division

3 of Article X of the City Code.

4. ‘City Code” means the Code of Ordinances of the City of Key West in effect on

the date of execution of this Development Agreement.

5. “Comprehensive Plan” means the City’s Comprehensive Plan in effect on the date

of execution of this Development Agreement.

6. “Site Plan” means the site plan for 2319-2401 North Roosevelt Boulevard a/k/a

Banana Bay and Fairfield Inn (RE #s 00001990-000000, 00002000-000000, 00002080-000000,

and 00002260-000000) dated May 2, 2006, and last revised on March 2, 2010, prepared by

Thomas B. Pope, P.A., Architect, attached hereto as Exhibit B and incorporated herein. The site

plan attached to this Development Agreement replaces the site plan for redevelopment of the

Property previously approved by the City Commission on August 2, 2006.

7. “Development Plan”, “Redevelopment” or “Redevelopment Plan” shall refer to

the redevelopment of the Property for the uses, densities and intensities permitted by this

Development Agreement, subject to the conditions, obligations, restrictions and terms contained

herein

S “Effective Date” shall refer to the date this Development Agreement becomes

effective, as provided in Section 163 3239, Florida Statutes (2009), and set forth herein

9 ES’ s an acronym for Fquivalent Single Family Unit factor as defined in

F irc and e r ii F I c 3 2 3 i he ty s Co çre&rs1v” Ian and C y C dc

oc* F92$81
2488 P** 487

Oevelopmeni Agreement f r 2319-240’ North Rosevele Boulevard
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10, Property” shall refer to the four acres, more or less, described in Exhibit A, that

are the subject of this Development Agreement.

11. “Public facilities” means those facilities identified in Section 163.3221. Florida

Statutes (2009). 1792881.
Sk 2489 Pgli 458

C. TERMS OF AGREEMENT.

1. Legal Description; Ownership and Equitable Interests in the Property; Unity

of Title,

a. Legal Description; Ownership and Equitable Interests. The legal

description of the Property subject to this Development Agreement is attached hereto as Exhibit

A and incorporated herein by referenceS The Owners of the Property as of the date of execution

of this Development Agreement are Banana, LLC, and KW26, LLC, Florida limited liability

companies. The equitable owners of the Property are those persons who are owners of interests

in the above two limited liability companies, the names and addresses of whom have been

provided to the City Planning Department. There are no other legal or equitable owners of the

Property known to the parties to this Development Agreement.

b. Unity of Title. The four parcels comprising the Property shall be deemed to

be one parcel for purposes of the development authorized by this Development Agreement.

Within fourteen (14) days after execution of this Development Agreement and expiration of any

appeal periods, BANANA, LLC and KW26, LLC shall execute documents necessary to result

in a unit of title for the parcels comprthing the Property. The Owner shall promptly record the

document(s) in the public records of Monroe County. Florida, and provide a copy of the recorded

documeni(s) to the City Attorney’s Office after recordatioa,

Deveiopmeni Agreement for 23i924O North Roosevelt Boulevard
Page 6 of 28



2. Duration of Agreement; Renewal. This Development Agreement shall remain

in effect for a period of five (5) years, commencing on the Effective Date set forth below, The

Owner shall apply for the first City building permit for on-site development for the final phase of

the redevelopment plan during the term of this Development Agreement. Once a final phase

building permit is issued, the Owner shall maintain development progress by complying with the

requirements and timeframes in City Code Sections 90-356 through 90-365. This Development

Agreement may be renewed or extended as provided herein, In the event that the owner does not

comply with the timeframes contained in this paragraph, the 26 affordable work force unit

allocations (14J ESFU) referred to in paragraph C,3.c.3. shall revert to the City.

3. Redevelopment Plan; BPAS Equivalencies and Allocations.

a. Consistency with Density Restrictions in Comprehensive Plan and

City Code. The Comprehensive Plan and zoning regulations in the City Code allow a permanent

and transient residential density of sixteen (16) dwelling units per gross acre in the General

Commercial future land use category and zoning district. Under these provisions, the Property,

consisting of 378 upland acres, has an allowed density of sixty-one (61) units. The

redevelopment plan approved under this Development Agreement provides for fifty-six (56)

permanent and transient residential units on the Property, which is a density of approximately

fifteen (15) dwelling units per gross acre The development authorized by this Development

Agreement reduces on s te des elopment I less than the density allowed under the

nrpr ets ‘ P an aid zn ng reg latirs riatei lawlu none nf err rig ders ty or the

— ‘

* dt e t pn cii ar d

the C ty Code

Developrrent Agreement for 23 9-2401 worth Roobevelt Boulevard
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b. Uses and Densities Allowed Under This Development Agreement. The

Owner is authorized to redevelop the Property with the following uses at the following densities,

subject to the conditions set forth in this Development Agreement. DoI 1192681
EkU 2469 PgI* 480

• twenty (20) townhouse residential units,

• ten (10) townhouse transient units, each with a transient license (each unit
may be used as a transient unit or as a permanent residential unit), and

twentysix (26) affordable work force housing units (ranging from 300 to
600 square feet).

c. Building Permit Equivalencies.

1. Existing Development. The Owner has established the following

BPAS equivalencies and transient licenses for the existing seventy-six (76) units on the Property:

Site Transient Residential Total BPAS Transient
(.58 ESFUj (1.0 ESFU) Equivalent Units Licenses

23l9North 30unitsx.58= 17.4 20unitsxl.020 37.4 30
Roosevelt Blvd.
(Banana Bay)

24OlNorth 25unitsx.58l4.5 iunitxl.01.0 15.5 25
Roosevelt Blvd. ) (manager’s unit)
(Fairtield Inn)

—

TOTALS 55 units x .58 = 31.9 21 units x 1.0 21 52.9 55

2 New Transient and Permanent Residential UnIts All of the

Owner’s 52 9 equvaIent units will be used for the redevelopment of townhouse residential and

townhouse transient units on the Property, and the transfer of licensed transient units off site, as

,-

Levelopmerit Agreement for 23 1924O1 North Roosevelt BouLe ard
Page 8 28



Total BPAS
. No. of . TransientUnit Type Equivalent

LiceesUnits

ExIsting 76 52.9 55

Townhouses with Transient

Licenses (1.0 ESFU allowing 10 10.0 10
Development On transient or residential use)

Site
Townhouse residentii units
(1.0 ESFU) 20 20.0 0

Subtotal
46 22 9 45(remaining)

Licensed Transient Transient units with transient

Units Transferred licenses transferred offsite 39 22.9 39
Off Site (0.58 ESFU)

Total Used 69 52.9 49

Remaining
0 6Unused

3. Affordable Work Force Housing, The City shall provide BPAS

allocations for the deedrestricted affordable work force housing to be established on the

Property from the City’s affordable housing allocatIon, as follows:

Unit Type Existing Proposed ESFU per Total HPAS
tinit M1ocatieufred

Affordable Work 0 26 055 14.3
Force Housing less
than600sf I

aoI* 1792681
Ek$ 2469 Pgfl 461

Deveiorment Agreement for 23 924O1 North Roosevelt Boo] evard
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ci, Transfer of Licensed Transient Units. The Owner is authorized to

transfer the thirty-nine (39) remaining unused BPAS-exenipt transient units, together with their

accompanying transient licenses, off site pursuant to the criteria and procedures in City Code

Sections 122-1336 through 122-1346, copies of which are attached as Exhibit C,

4. Site Plan; Modifications.

a. Site Plan. The on-site redevelopment approved by this Development

Agreement is depicted on the Site Plan prepared by Thomas E, Pope, PA., Architect, dated May

2, 2006, as last revised on March 2, 2010, attached hereto as Exhibit B. The Site Plan is hereby

approved by the City Commission, and all subsequent development approvals, including

building permits, shall comply with the Site Plan or any amendment thereto approved by the

City. The Site Plan attached to and incorporated into this Development Agreement replaces the

site plan for the Property approved by the City Commission on August 2, 2006.

b. Modifications. The Planning Director may approve minor modifications

to the Site Plan as authorized by City Code Sections 108-91.C.l. and D. Other modifications to

the approved Site Plan shall be approved pursuant to City Code Section 108-91 .C,2-4.

5. Phasing; Provision of Work Force Housing During Redevelopment. The

Redevelopment Plan shall be developed in four (4) phases consisting of new affordable work

force housing units, renovation of the remaining Fairfield Inn structure for affordable work force

housing units, townhouse transIent units, and t:ownhouse perrmient rcsdentiai units, The

phasing may proceed in any order the Owner deems appropriate, so long as the issuance of

certificates of occupancy for the affordable work force housing.. units satisfi.es the timing

requirement In Section C6 below. Prior to ard during demolition and redevelopment, the Owner

Development Aeemern for 23 1924O I North Roosevelt Boulevard
Page 10 of2S
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will make no less than twenty-six (26) transient or residential units on the Property available for

use as temporary affordable work force housing; provided, however, that some of the affordable

work force housing may be provided off site temporarily if necessary to ensure the safety of the

residents of such units during demolition and construction.

6 Affordable Work Force Housing; Timing of Development; Deed Restriction,

As part of the Redevelopment Plan, the Owner will develop twenty-six (26) affordable work

force housing units on the Property, which will range in size from 300 square feet to 600 square

feet. Development of the affordable work force housing units is subject to the following

conditions:

a. Certificates of occupancy for all of the twenty-six (26) affordable work

force housing units shall be issued prior to or concurrent with the issuance of a certificate of

occupancy for any other part of the redevelopment.

b. Upon issuance of certificates of occupancy for the affordable work force

housing units, the Owner shall place a deed restriction on the units, in a form acceptable to the

City Attorney, restricting the use of the units to affordable work force housing for a period of

fifty t5O) years. The deed restriction must be accompanied by a subordination approved by the

City Attorney and obtained by the Owner from any lender for the units acknowledging and

agreeing that the units are restricted to use as affordable work force housing. The City may

xtend the period f the deed restr c,tzon for an additional fifty (SO) years beyond its original term

pursuart fy (ode Sertior 46 (d be if et e date of the restr tise ov nant r

— £ £ a v k r

housing m1t(s) The Owner shall record the restrictive covenant(s) and the ender subordination

Development Agreement for 23 19 2401 hjorth Roosevelt Boulevard
Page 1 oflS
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in the public records of Monroe County, Florida, and shalt provide a copy of each recorded

restrictive covenant and subordination showing the book and page where recorded to the City

Planning Director as soon after recordation as is reasonably practical.

c, Affordable work force housing may include median income and moderate

income housing. The number of affordable work force housing units devoted to each qualifying

income level shall be determined at the time of issuance of certificates of occupancy.

7. Form of Ownership of Property. Condominium, cooperative, timeshare, or

similar form of ownership of all or a portion of the Property, and the submission of the Property

to the condominium, cooperative, timeshare or similar form of ownership (and recordation of a

corresponding declaration of condominium or similar instrument), or the fee simple sale of

individual units, shall not be prohibited and is consistent with terms and provisions of the City’s

Comprehensive Plan, City Code, and this Development Agreement.

8. Additional Development Conditions. Pursuant to City Commission Resolutions

No. 06-272, 07-197, 08-229, and 09-303, the City granted with conditions, and extended with a

condition, Major Development Plan and Conditional Use approval for redevelopment of the

Property; and subsequently authorized the Owner to enter into a development agreement with the

City subject to conditions set forth in the authorization. The following conditions, terms. and

restrictions are derived from the City Commission resolutions and have been determined by the

City of Key West to be necessary for the public health, safety, and welfare of its citizens:

a Construction M.anagement Prior to any demolition and construction, a

solid opaque wail six (6) feet in height shall be built to s.ecure the site and• to screen the site. from

public view and adjacent properties. This wall shall be set back a minimum often (10) feet from

Development Agreement for 23 l924O! North Roosevelt Boulevard
Page 12 of 28
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Hilton Haven Drive (except for the existing building) and North Roosevelt Boulevard and

preliminary landscaping shall be installed in front of the wall.

b. Permanent Continuous Wall. As part of the redevelopment, the Owner

shall construct and maintain a continuous wall on the west property line (adjacent to the Flagler’s

Landing development) and the north side of Hilton Haven Drive, as shown on the Site Plan;

provided, however, that the wall is not required to be constructed in front of the existing building

that will be retained on the Property since the building acts as its own barrier; and provided

further that the wall may be interrupted for pedestrian access linking the transient development

on the Property to the overflow parking area on the north side of Hilton Haven Drive. The wall

will be heavily landscaped along Hilton Haven Drive. The wall shall be a minimum of six (6)

feet in height and may be up to ten (10) feet in height if allowed by a variance to the City Code.

The location of the wall is subject to approval by the Fire Marshall to ensure that fire and safety

access issues, including required line-of-sight for turns to and from North Roosevelt Boulevard,

are appropriately addressed.

c. Hilton Haven Drive. The portion of Hilton Haven Drive on the Property

shall be rebuilt to the structural standards of the City. Speed limit signs shall be installed at one

or more locations to be determined by the City Engineer.

d. Building Height. Building height shall not exceed thirty (30) feet,

e, Energy Efficiency. The buildings on the Property iii be constructed

rrgy 1ficint design p: icpIs thaz in ‘ude nergyefkcnt dprliaie rierg star

rat ‘rgy çff p tjjux d J ‘or ,,h?ncc ce ‘ ‘a’l ‘d A

d ret syseerni, programmable thermobtats, and uiergy efficient lighting.

Development Agreement for 211 924O I \‘orth Roosevelt Bouie ard
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f. Outdoor Lighting, Outdoor lighting fixtures shall be no more than

twenty (20) feet in height and shall direct lighting towards the ground.

g. Addresses of Units. The Owner shall coordinate with the United States

Postal Service and the City Engineer to develop an address plan for the units on the Property.

The address plan must include mail box locations and small direction signs indicating the

locations of the units to facilitate emergency response. The address plan shall be approved by

the City Engineer prior to the issuance of building permits for the redevelopment plan.

h. Garbage Collection. The existing trash area along Hilton Haven Drive

shall be relocated to another, less visible location and where garbage collection will not interfere

with traffic. The Site Plan attached as Exhibit B demonstrates compliance with this condition.

i. Speed Humps. The cross walks across Hilton Haven Drive shall be

designed as speed humps. In addition, speed bumps will be installed immediately forward of the

North Roosevelt Boulevard sidewalks in order to reduce the speed of automobiles exiting Hilton

Haven Drive and the auxiliary drive.

j. Use of Docks. Use of the commercial docks shall be limited to prohibit

jet skis. Along the canal, the maximum commercial use shall be limited to vessels capable of

accommodating no more than six (6) passengers.

k. Drainage Plan. The Drainage Plan attached as Exhibit C has been

designed so that landscaping is not adversely impacted, has been approved by the Ctly Engineer.

ard apprd t th. Ctv Cornaiss1oeI as part t this Dccoprnent Agjerrint Any

rmdtLatis t the arncied DraInage Plan .hafl h made puruart to the rea rmner md

procedures m the City C ode

Deve opmerit Aeement for 2319 2401 North Roosevelt Boulevard
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I. Landscape Plan. Under the prior Major Development Plan and

Conditional Use Approval for the Property, the Owner was required to develop a landscape plan

that exceeded minimum requirements, v as approved by the City Tree Commission as a Superior

landscape design, and highlighted a great number and diversity of native plants. The Owner’s

landscape plan prepared by Clint Oster, General Landscaping Corporation, Licensed Landscape

Architect, dated February 25, 2010 (“Landscape Plan”), attached hereto as Exhibit I) and

incorporated herein, satisfies these requirements and was approved by the City Tree Commission

on March 8, 2010. Landscaping of the Property shall substantially comply with the attached

Landscape Plan.

m. Timing of Permit Applications. Prior to submitting a building permit

application to the City, the Owner shall secure all necessary permits from state, regional and

federal agencies, including but not limited to the South Florida Water Management District and

the Florida Department of Transportation; and shall also secure any necessaiy permits or

authorizations from the City of Key West Utilities.

n. Fair Housing Requirements. All units (non4ransient and transient) shall

comply with applicable state and federal fair housing act and ADA requirements for

accessibility

a, Site Designs The redevelopment of the Property shall be consistent with

all bulk and site design requirements in the City Code unless a variance to such requirements is

4jXit- L(!P

p Impact Fees ‘c wier ‘Jia’ ay “iia’ t ee icd’g r

impact tee urd,iiance appIaabIe to all deveiopmnt n the Lty Oir Ke
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q. Additional Conditions by Mutual Agreement. Nothing in this

Agreement shall preclude the parties from applying additional conditions, by mutual agreement,

during site plan review or permitting.

9. Annual Progress Reports. Pursuant to City Code Section 90-688(b). the Owner

shall provide the City Planning Department an annual progress report indicating all activities and

achievements since the execution of this Development Agreement and, if applicable, since the

previous periodic report.

10. Public Facilities. The Owner has provided the City satisfactory evidence that

the redevelopment of the Property will not generate additional PM peak hour vehicle trips and

satisfies the City’s concurrency requirements. No new public facilities are necessaiy or will be

constructed to assure that public facilities are available concurrent with the impacts of

development on the Property. The public facilities that are required and will service the

redevelopment authorized by this Development Agreement, and the provider of the facilities, are

as follows:

a. Domestic potable water is provided by Florida Keys Aqueduct Authority.

b. Electric service is provided by Keys Energy.

c, Solid waste service is provided by City ofKey West Waste Management.

d. Wastewater beatment shall be provided by City of Key West.

e. Fire service will be provided by the City of Key West Fire Department,

f. Schools: Adequate school facilities are anticipated to be avaijahle to serve

any students who may reside in the 20 townhouse residential units, the 10 townhwise

transient/residend.ai units, and 26 afforda Ic work force homing unIts developed on the

Dee1opment Agreement for 23 t924O I North Roosevelt Boulevard
Page 16 of 28
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g. Recreational facilities: Adequate City recreational facilities exist to serve

the residents of the market rate units and affordable work force housing units to be developed on

the Property. Dock 1792881
Bk 2469 P 489

11, All Permits Approved or Needed.

a. The only City development approvals needed for the development

authorized by this Agreement are building permits for on site redevelopment and approval of the

transfer of thirty-nine (39) licensed transient units off site pursuant to City Code Sections 122-

1336 through 122-1346, a copy of which is attached as Exhibit 13 No further review or

discretionary review (except for full compliance with all elements of the Transient Unit

Ordinance) will be required by the City, it being agreed that the redevelopment, as depicted on

the approved Site Plan attached hereto as Exhibit B, requires only the above development

approvals, unless the Site Plan is modified as provided in this Development Agreement.

b. The following regional, state and federal permits are needed for the

development authorizd by this Development Agreement: (1) Florida Department of

Transportation permits for curb cuts on North Roosevelt Boulevard, and (2) a storm water permit

from the South Fior’da Water Management District,

c. Nothing in this Deelopment Agreement shall be deemed to obviate the

Owner s compliance with terms and provisions of each required development approvaL

12, Mutual Cooperation The City agrees to cooperate with the Owrer m ttrnely

proessng for ppro’ai all perinit, hceses, consents, or other apprsaIs necessary or

1pornrzat to tu1i impeflent rhs De’eiopirent Agreement The (liv md the (3er p’ ln

Development ement for 23 L924Ol \orth Roosevelt Boulevard
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cooperate fully with and assist each other in the performance of the provisions of this

Development Agreement.

13. Redevelopment to Comply with Permits and City Comprehensive Plan and

Code Provisions. The redevelopment described in and authorized by this Development

Agreement shall be undertaken in accordance with all required permits, and in accordance with

all applicable provisions of the City’s Comprehensive Plan and City Code in effect on the date of

execution of this Development Agreement. No certificate of occupancy for an individual

building shall be issued until all plans for that building are approved by the City and the Owner

has complied with all conditions in permits issued by the City and other regulatory entities for

that building.

14. Finding of Consistency. The City finds that the redevelopment authorized

herein is consistent with the City’s Comprehensive Plan and land development regulations in

effect on the date of execution of this Development Agreement.

15. Compliance With Permits, Terms, Conditions, and Restrictions Not

Identified Herein. The failure of this Development Agreement to address a particular permit,

condition, term. or restriction shall not relieve the Owner of the necessity of complying with the

law governing said permitting requirements, conditions, terms, or restrictions.

16. Laws Governing.

a. For the duration of this Development Agreement. all approved

development of the Property shall comply with and be controlled by this Development

Agreement and provisi.cins of the Citys Comprsbensive Plan and City Code in effect on the date

of execution of this Development Agreement. The parties do not anticipate that the City will

Development Agreement for 231 924O I North Rooeveit Boulevard
Page 18 of28

Dock 1792581
2k 2469 Pgfl 470



apply subsequently-adopted laws and policies to the redevelopment of the Property unless

specifically so stated in this Development Agreement.

l. Pursuant to Section 1613233, Florida Statutes, the City may apply

subsequently adopted laws and policies to the Property only if the City holds a public hearing

and determines that: (a) the new laws and policies are not in conflict with the laws and policies

governing the Agreement and do not prevent redevelopment of the land uses, intensities, or

densities set forth in this Development Agreement; (b) the new laws and policies are essential to

the public health, safety, or welfare, and the City expressly states that they shall apply to the

redevelopment that is subject to this Development Agreement; (c) the City demonstrates that

substantial changes have occurred in pertinent conditions existing on the date of execution of this

Development Agreement; or (d) the Development Agreement is based on substantially

inaccurate information supplied by the Owner. However, nothing in this Development

Agreement shall prohibit the parties from mutually agreeing, in writing, to apply subsequently

adopted laws to the Property.

c. If state or federal laws enacted after the effective date of this Development

Agreement preclude any party’s compliance ith the terms of this Agreement, this Development

Agreement shall be modified to the limited extent necessary to comply with the relevant state or

federal laws. However, this Development Agreement shall not be construed to waive or abrogate

any rights that may ‘rest pursuant to common law

17. Amendment, Renea1. and Trrmlnation. This Deehpmct \gremeza may

he ameDded enced. ‘r :errrirnired as il’w’
SkU 1469 PgIJ 471.
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a. As provided in Section 1613237, Florida Statutes, this Development

Agreement may be amended by mutual consent of the parties or their successors in interest,

Amendment under this provision shall be accomplished by an instrument in writing signed by the

parties or their successors.

b. As provided in Section 1633229, Florida Statutes, this Development

Agreement may be renewed by the mutual consent of the parties, subject to the public hearing

requirements in Section 1633225, Florida Statutes.

c, This Development Agreement may be terminated by the Owner or its

successor(s) in interest following a breach of this Development Agreement by the City upon

written notice to the City as provided in this Development Agreement.

d. Pursuant to Section 163.3235, Florida Statutes, this Development

Agreement may be revoked by the City if the City finds, on the basis of competent substantial

evidence, that there has been a failure by the Owner to comply with the terms of this

Development Agreement.

e. This Development Agreement may be terminated at any time by mutual

consent of the parties. OocU 1782681
Sk 2468 Pgfl 472

18. Breach of Agreement and Cure Provisions.

a If the City finds, based on competent substantial evidence, that there has

been a materiaL taiLure by the Owner to comp1v with the terms of this Development Agreement,

p r kir g Dc L pi e it Arce ace Jic C t I all serve w tten r tiec a the Owner

fm v ie tfe e f ( Liii re hv the Liw ‘r tn nm v w tim Je t mi if thm

Agreement and providing the Owner with sixty (60) days from the date of receipt of the notice to

Development Agreement for 2319 2401 North Roosevelt Boulevard
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cure such failure or negotiate an amendment to this Development Agreement; provided,

however, that if the failure is, by its nature, not susceptible to curing during said sixty-day

period, the cure period shall be extended as necessaiy to accommodate the efforts of the Owner

to effectuate a cure, provided that the Owner continuously and diligently (subject to fire, storm,

flood, other Act of God, or events beyond the control of the Owner) prosecutes its efforts to cure

the failure.

b. If the Owner concludes that there has been a material breach in the terms

and conditions of this Development Agreement, the Owner shall serve written notice on the City

identifying the term or condition the Owner contends has been materially breached and

providing the City with sixty (60) days from the date of receipt of the notice to cure the breach.

The following events, unless caused by fire, storm, flood, other Act of God, or events beyond the

control of the City, shall be considered a material breach of this Agreement: (1) failure to

comply with the provisions of this Development Agreement; and (2) failure to timely process

any application for site plan approval or other development approval required to be issued by the

City for the redevelopment authorized by this Development Agreement.

c. If a material failure or breach in the performance of this Development

Agreement occurs and is not cured within the time periods provided above, the party that

provided notice of the failure or breach may elect to terminate this Development Agreement or

may seek to enforce this Development Agreement as provided by herein.

d. if either party waives a material failure or breach in the performance of

this Development Agreement by the other party, such a waiver shall not be deemed a waiver of

any subsequent failure or breach.

veiopment Aernent for 23 l924Ol North Roosevelt Boulevard
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19. Notices. All notices, demands, requests, or replies provided for or permitted by

this Development Agreement, including notification of a change of address, shall be in writing to

the addressees identified below, and may be delivered by any one of the following methods: (a)

by personal delivery; (b) by deposit with the United States Postal Service as certified or

registered mail, return receipt requested, postage prepaid; or (c) by deposit with an overnight

express delivery service with a signed receipt or delivery confirmation required. Notice shall be

effective upon receipt. The addresses and telephone numbers of the parties are as follows:

TO THE OWNER:
Dock 1792681
BkU 2469 Pg 474Banana, LLC

KW26, LLC
1001 East Atlantic Avenue, Suite 202
Deiray Beach, FL 33483
Attention: Tom MeMurrain
Telephone: 561-279-9900

With a copy by regular U.S. Mail to:

Adele V. Stones, Esq.
Stones & Cardenas
221 Simonton Street
Key West, FL 33040

And

Sherry A, Spiers, Esq.
Greenberg Traurig, PA
101 East College Avenue
Tallahassee, FL 32301

And

Ridard H. ( ntchticid, Fcq.
:iiO East Atlantic Aenue. Suite 201
D&ray Beach, FT 3143

Deve’opment Agreement for 23I924OI North Roosevelt BouIeard
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TO THE CITY:

City Planning Director
604 Simonton, 2id Floor
Key West, FL 33040

or
P. 0. Box 1409
Key West, FL 33041-1409
Telephone: (305) 809-3720
Fax: (305) 809-3739

With a copy by regular U.S. Mail to:

City Manager
P. 0, Box 1409
Key West, FL 33041-1409
Telephone: (305) 809-3888
Fax: (305) 809-3886

20. Enforcement. The parties acknowledge that, in accordance with Section

163.3243, Florida Statutes, any party to this Development Agreement, any aggrieved or

adversely affected person as defined in Section 163.3215(2), Florida Statutes, or the state land

planning agency (currently the Department of Community Affairs) may file an action for

injunctive relief in the circuit court of Monroe County, Florida, to enforce the terms of this

Development Agreement or to challenge the compliance of this Development Agreement with

the provisions of Sections 1613220-1613243, Florida Statutes.

21. Conflicts. In the event of a conflict between the provisions of this Development

Agreement and City ordinances, the terms of this Development Agreement shall control.

22 Bhidln.g EffecL This Drselopment Agreement shall be binding upon th parties

hereto, their successors in l.nterest, heirs, assigns, and personal. representatives..

Development Ag!eement for 23 l924Oi North Roosevek Boulevard
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23. Assignment. This Agreement may be assigned without the written consent of

the parties.

24. Drafting of Agreement. The parties acknowledge that they jointly participated

in the drafting of this Development Agreement and that no term or provision of this

Development Agreement shall be construed in favor of or against either party based solely on the

drafting of the Development Agreement.

25. Severability. If any term, covenant, or condition of this Development

Agreement, or the application thereof to any person or circumstance, shall be determined to be

unenforceable by a court of competent jurisdiction (the “Offending Provision”), then the

remainder of this Development Agreement, or the application of such term, covenant or

condition to persons, entities or circumstances other than those as to which it is invalid or

unenforceable, shall not be affected thereby, and each term, covenant and condition of this

Development Agreement shall be valid and enforced to the fullest extent permitted by law;

provided, however, that the parties shall endeavor in good faith, within sixty (60) days after the

date such determination is made, to agree upon alternative provisions that shall have the same

practical effect as the Offending Provision and upon any such agreement being reached, the new

provision shall be incorporated into and form a part of this Development Agreement.

26. Applicable Law. This Development Agreement was drafted and delivered in

the State of Florida and shall be construed and enforced in accordance with the laws of the State

of Florida.

27 Us.r of Singular and PluraL Where the context requires, the singular includes.

the plural. and the plural includes the singular.

Deeiopment Agreement for 23i924Oi North Roosevelt Boulevard
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28. Duplicate Originals; Counterparts. This Development Agreement may be

executed in any number of originals and in counterparts, all of which evidence one agreement.

Only one original is required to be produced for any purpose.

29, HeadIngs. The headings contained in this Development Agreement are for

identification purposes only and shall not be construed to amend, modify, or alter the terms of

this Development Agreement.

30. Entirety of Agreement. This Development Agreement incorporates or

supersedes all prior negotiations, correspondence, conversations, agreements, or understandings

regarding the matters contained herein. The parties agree that there are no commitments,

agreements, understandings, or development orders concerning the subjects covered by this

Development Agreement that are not contained in or incorporated into this document and,

accordingly, no deviation from the terms hereof shall be predicated upon any prior

representations, agreements or approvals, whether written or oral, This Development Agreement

contains the entire and exclusive understanding and agreement among the parties and may not be

modified in any manner except by an instrument in writing signed by the parties.

31. Recording; Effective Date of Development Agreement The Owner shall record

this Development Agreement in the public records of Monroe County, Florida, within fourteen

(14) days after the dare of this Development Agreement. A copy of the recorded Development

Agreement showing the date, book and page where recorded shall be provided to the City and to

the state land planning agency by hand delivery, regi.stered or certified United States mail, return

receipt requested., or by a dehvcy semvi.ce that provides a delivery reccpt showing the date of

delivery, within fourteen (14) days after the Development Agreement is recorded. Pursuant to

Development Agreement for 231 9—240 I North Roosevelt 8oulevard
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Section 163,3236, Florida Statutes, this Development Agreement shall become effective after it

is recorded in the public records of Monroe County, Florida, and thirty (30> days after a copy of

the recorded Development Agreement is received by the stdte land planning agency.

32. Date of Agreement. The date of this Development Agreement is the date the

last party signs and acknowledges this Development Agreement and delivers an unaltered fully-

executed counterpart hereof to the other party.

IN WITNESS WhEREOF, the parties hereto, by their duly authorized representatives,

have set their hands and seals on the dates below written.

CITY OF KEY WEST

MAY /9,2010 By /1 4ZDate raigC tes,t ayor

_____

Dock 1792681
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STATE OF FLORIDA
COUNTY OF

The foregoing instrument was
21O, by Thomas T.

or who produced -

(4jj4 Notary PubIc - Stata of Radii
1t Uy Comm. Expires Jul 31,2013

CommissIon 0 DD S157
Bonded Through Nalioni Nolary Alan,

BANAN LLC
A Florida imited Liability Company

3>. 3 -r4Q’L
Thomas T. McMurrain, Manager

acknowledged before me this

_______

day of
McMurrain, as Manager for Banana, LLC, who is

_______________________

as identification.

Notary Public
Name: D€)or4k Icr4

(typed, printed or stamped)
My commission expires: 7 /311 Q

KW26, TIC
A Florida Liiited Liability Company

ByJjL
Thomas T. McMurrain, Manager

The foregoing instrument was acknowledged before rue this i da> of
by Thomas T. McMurrain, as Manager for KW26, LLC, who is

personally kgwrito inc or who produced as identification

Page 27 of 28

STATE OF FLORIDA
COUNTY OFf çJ..

OESORAH HOWARD
$otvy Pikflc Sts of Floflgs

MComm Epir,*J3t 2013
Commlnlon D $li15?

$oa Thr NrM (ar Aw

QJj4WM)
Notary Public

actk ouv4
\arr typed pr ted r strnpcd
My commisalor exo res 1’ 3 U 2Oj



LIST OF EXHIBITS
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Exhibit A: Legal description.

Exhibit B: Site Plan prepared by Thomas E. Pope, P.A., Architect, dated May 2,
2006, last revised March 2, 2010.

Exhibit C: Drainage Plan.

Exhibit D: Landscape Plan prepared by Clint Oster, General Landscaping
Corporation. Licensed Landscape Architect, dated February 25, 2010.

Exhibit E: Ordinance No. 05-09 establishing City of Key West Code § 1336 through
122-1346 and Department of Community Affairs’ Final Order approving
same.

K-Lo PojctsWorrfi Rooseveil fiIVd2312241 f,ne 88y od r1 4M543138v1E3rn &jy Djv&opmenr
Agwment RNAL mv&C511UD-OC
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PARCEL I

Tracts2,3d4ofthcAmedPWofnl4aven,SecdonNo, t,subdivislonanthe
Island of Key West, Monroe County, Florida, according to p1st recorded in Plat Book 2,
page 108, accoxLhig to the Public Records ofMonroe County, FTorida

ANDALSO

A second parcel of land beginning at the Northeast Corner of Trnct 4 of rho aforesaid
Amended P1st of Hilton Haven, SectIon No.1 and ptoccedlng in a Nertherty direction on
the Eat line of Tract 4 extended Northerly a distance of 27225 feet to a point; thence
pzoceed at right angles hia Westerly dlmodon 220 feet to a point; thence proceed at right
agles in aS udterlydirectlon2fl25 feet; thuc at right angles in anEastedydlrecdon
220 feet hack to the Point ofBeginning.

AND ALSO

PARCEL 2

A parcei cit Land lying Northerly of the AMENDED PLAT OF HILTON HAVEN,
SECTION 1, as rrcotdcd In the Public Records of Monroe County, Florida, beiitg more
partkmiarly described as followa: COMMENCING at the Northeasterly corner ofLot 4 of
said Amended Plat of Hilton Haven Section No.1; thence nm in a Northerly dlrec*lon
along the East line of said Lot 4, extended Nordierly 272.25 feet; thence run Westerly as
ii4ht angles 0.00 feet to the Point of Begltmlng thence continue Westerly along the
previously described course 30.0 feet; thence run Southerly at right angks 47.0 feet;
thence run Easterly at right angles 30.0 fce4 thence run NortherLy at right angles 47,0 feet
back to said Point ofBeginning,

Parcel Identit1catio Ntunber 00002000.000009

and

4,1
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PARCEL 3

A parcel of land being parc of the AMENDED PLAT OF HiLTON HAVEN SECTION 1,

as recorded in the Public Records of Monroe CoUnty Florida, being mare particularly

desciibcd as >I1ows: COMMENCING at the Northeasterly corner of Lot 4 of said
Ani=xlcd Pint of Hilton Haven Section No. I; thence run North 83 degrees 03’59 West
along the Noxther)y line of said Lot 4, for 100.00 et to the Point of Beginning; thence

continue North $3 degrees 03’59 West, 120,00 feet thence run South 6 degrees 56’Ol”
West, 20.00 feet; thence nsa South 83 degrees 03’59” East, 120.00 feet; thence run North

6 degrees 560i East 20.00 feet back to said Point of Beginning.

PARCEL 4

A parcel of land being a part of the AMENI)ED PL4T OP MILTON HAVEN, SECTiON

NO. 1, a subdivision on the Island of Key West, Monroe County, Flosida; said pared

being descn1cd as follows: COMMENCE at the Northeast corner of Tract 4 of the

aforesaid subdivunon arid run thence in a Southerly direction and along the East bowxlary

line of the aforesaid Tract 4 for a distance of 73.25 feet to the POINT OF BEGiNNING of

the parcel of land being described heroin; thence continue In a Southeriy direction and

along the East boundary line of the aforesaid Treci 4 for a distance of 14.14 feet; thence

South
76

degrees 59’03” East for a distance of 108,60 feet; thence South 55 degrees

27’OO” test for a distance of 9500 feet to the Northeasterly dgbt of way line (ROWL) of

North Roosevelt Boulevard; thence North 41 degrees 46’ 00’ East and along thø aforesaid

ROWLforadistenceof24.34 fect thence North 59 degrees 39 SY’ West tots distance

of9S 34 feet, thence North 76 degrees 54’ 15” West for a distance of 11796 feet back to

.hc OIN,’ OF EOtNNlN(

ciititicat’,.’. N’”te flOO?C JOOlOO



EXIlIBrr A

FAIRFIELD t4N Dock 179a661
2459 Pg 484

PARCELAi

m One (1) cd Uie41mended i’tat ltroIb HAVEN, section No.1, a sutxRislon on the Island of
Key West. Monroe County. Flor$d6. accorrflng to Pat recorded to P1st Bootc 2. Page 108. Motwe
C® Fkidd&

AND TOOET’HER Wfl’H

On the Island of Key West. FlorIda, and roars arttoiaity desathed as foflows Commendng at a
poInt tiere the NtatherPj property life of HLTON HAVEW Subdivision ($mended P1st, and

to Plot Book 2, Page 108, PublIc Records of Momne County, Flort) Intereede the
NodhwestDdy Rlghto(-Way Lila of Roosevelt Boulevard, said pok* also bekig a permanent reference
monLallef* of aftresald H1LTON HAVEN Sub&bkm *om said poW, nm Souttaveswfly aiig th
NorlhwesteJly it.otWey line of TOo*8V&I 86u1r,wd i a distance of l8&0 feat to ihe potot of
begkwilng of the abip Of land herehiefter deecaibed thenc. with a ds8edad angle to the iight of 72
degeee, 34 mlmitsi and 06 seconds and In a Northwesterly direction ft,c a distanee at 98.34 feet to a

point thence with a deflected 3i9is to Jell at t7 deJ8eS, 15 n*arfes and 22 seconds and hi a
Nddhwesterly cürec4k*i kir a distance Of 117.96 feet to a po thence with a deflected angle to the
,jit3 degrees, 54 ñimutoe and is seconds in a Northerfydrecflon for a detance of 4.0 feet Ic a
point ite’c wiSi ettecied angle to the rtglt Of 96 degrees. 38 n*us and 00 seconds and to a
Southeasterly direction for a dbtancô of 119.3 feet to a point thence with a defleded angle to the
right at is degreês 31 mInutes arid 00 seconds and hiS Southe.$tedy dlruc4ion for a distance of
08.3 lest beck to the Point ci Begifnlng.

CELM

aagin of the Northwesterly Right-of-Way line 01 Roosevelt Boulevard end the North

i3oundazy 01 Tract 101 HILTON HAVEN. the Point of Beginning; thence westerly along the North Rn.
01 lLTON HAVEN 315.35 leel which said e makes an angle v.4th the center Ibis of Roosevelt
Doulevard of 49 degrees 10 mInutes; thence Northerly at right angles to the North boundary of said

ti 1.45 ,t u stoz$y rlt rtjtt Isst nettled couras and parallel with th Nodii

lvundary of.sald Tract .1 of HILTON HAVEN. a.dlatance al 283.20 faal.thscice hi aSoutheaaIdy

.kedico, making en angle of 90 degrees with the cantet hne of Roosevelt Boulevard. 08.82 feet• to
Jic Point of Boghcrb’g

AND TOGETHER WTItI

t•øe I),,.

‘. ‘,
‘



\ EWIBff

Lfln
fACELA4

A percal & land Ncth of HLTON HAVEN SUBOMSION, as resded in Piat øook 2, Page 1O
Public Racorda at Montoe County Fios$da. more pa 4deecribad as oIowr

CotmneA the (atetsaction at the Northerly Rlht.otLWay of RacaemR Boulevard erd
Nc*ffiaety boundary at sakt HiLTON HAVEN SU8bMS)0N nce West stone sa Noe’thaety
boufldWy 315.28 feet thence North 45 feet to the Pclti at einr*g orntje ‘jcqtl -t roet
thence in a Soulhesstarty dk8cflon 350 feet to a point Earl ci the Point of 8aghirg thence West
263.28 feet to the Polnt of Beglunhig.

Dec$ t192881
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ORDINANCE NO 05-09

AN ORDINANCE OF THE CITY OF KEY WEST, FLORIDA, .

AbNDtNG CHAPTER 122 01 THE KEY WEST CODE OF ‘,

ORDINANCES ENTITLED ‘ZONING” BY RE
ESTABLISHING SECTIONS 122-1336 ThROUGH 122-
1345 IN ORDER TO ALLOW AND REGULATE TUE
TRANSFER OF TRANSIENT UNITS OR LICENSES;
ADDING SECTION 122-1346 TO PROVIDE A SUNSET
DATE; PROVIDING FOR SEVERABILITY; PROVIDING
FOR REPEAL OW INCONSISTENT PROVISIONS;
PROVIDING FOR AN EFFECTIVE DATE

WHEReAS, the City Commission enacted Ordinance No. 99-26.. an

amendmett to the LORs, on December 7, 1999, to allo1i the transfer

of transient licenses and units; and

WHEREAS, the City Commission enacted Ordinance No. 02—05, an

amendient to the LDRs, on February 6, 2002, providing revised

regulations for the transfer of transient licenses and units; and

WHEREAS, after five years, the Planning Board of the City of

Key West has had numerous opportunities to consider applications

for these transfers; and

wHEREAS, the Transfer 0rdnance contained a sunset provision

of March 15, 2005; and

,JHEREAS, CltJ staff has recommended reestabliahment of the

ord_nance; and

9IHEaEAS. at its regiar eeti of FebrLar 17, 25, te

West P1ar-c Board oorsisrec: ‘1t ts ob1iations ncer eOtio-

9 5(3) f tre de of Ordnances fou—d th s proposed ordirarice



amendment consistent with the Key West Comprehensive Plan, citing

objectives 1-3.3, 1—3.6 and 1-3.12 and Policies 1-2.3.9 and 1-

., _J
J.L.Lf duL’

WHEREAS, the City Commission finds that re-establishment of

the Transfer Ordinance would promote the health, safety and welfare

of the citizens of Key West. Dock 1792681
Sk 2469 Pi$ 4S

tIOW, THEREFORE, B IT ORDAINED BY THE CITY OF KEY WEST,

PLORIDA:

Section 1: That Section 122-1336 is hereby added to the

Key West Code of Ordinances as follows:

Sac. 122-1336. Purpose.

A. Purpose

The purpose of this ordinance is to provide for the

transfer of existing transient units and transient licenses in

order to reduce noncomplying density, structures and uses; remove

eqal non-conforming transient uses from zoning districts that now

prohibit them; encourage permanent residential housing by

relocating transient licenses; provide for te conversion of

rransient units to single family dwe11igs by the transfer of

jtt5: allow for redeveooent wihcr rreasirg the copuator.

rea rio evacuaion iur1’g enerqences cr irreaia rr

5eZVie5; crtect. envrr eriay serstve ands; and ncorage



redevelopment under the existing rate of growth ordinance (“ROGO”)

that limits the allowable number of residential and transient

units. This division is only for the purpose of the transfer of

transient units and shall not be construed to create new

residential or transient units.

Section 2: That Section 122—1337 is hereby added to the Key

West Code of Ordinancs as follows: Doet* 1792881
8k 2469 PgU 496

Sac. 122-1337. Dafinitiens.

The following words, terms and phrases, when used in this

division, shall have the meanings ascribed to them in this section,

ecept where the context clearly indicates a different meanings

“Affordable lousing” shall mean housing as defined in

Section 122—1466 of the land development regulations (LDRs”) and

amendments thereto.

“Receiver site” shall mean the property where the unit or

license is desired to be transferred and relocated pursuant to this

division.

“Residence or residential unit” shall mean a single

family, multi-family, accessory, or affordable housing unit,

“Sender site” shall mean the property where the transient

unit or ilcense is currently located and recorded prior to

3p1caton for traosfer.

‘transent nr” sPall —ean a -rasiert iig

acr-motaticn as efinei 10 5COtIOO 69 of tOe LPs,

3



Section 3: That Section 122-1338 is hereby added to the Key

West Code of Ordinances as follows:

Sec. 122-1338. Transfer of Transient Units.

(1) The ur.it being transferred must currently be counted as a

unit for purposes of calculating evacuation time under the

hurricane model set forth in the comprehensive plan, and must have

been obtained in accordance wiu’ all applicable regulations,

including building permits, at the time of approval or have been

otherwise validly obtained if unbuilt at the time of transfer. A

transfer pursuant to this ordinance shall not cause a net increase

of units in the city.

(2) Pransient use must be an allowed zoning use on the

receiver site, unless the units are to be converted into non-

transient units as contemplated by subsection (3) of this section.

Further, no transient unit shall be recognized for transfer

purposes unless accompanied by an occupational license duly issued

pursuant to section 66-lO9(lO)

(3) Transient units may be converted to residential

units at the appropriate excharge rate as determined by the

comprehensive plan so as not to increase hurricane evacuation time.

Where a resident ci unit is created by the transfer of a transient

i t e rew residential unit 6 qua t at ass the

a re t t may be trasterred at its 8 RC t çivaley

a es denta unit wIth transient use pi ubited

Dock 1792681

4
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(4) The transferred units shall not operate to increase

density of the receiver site above the maximum allowed density.

(5) Unless the planning board determines that special

conditions exist at the receiver site that warrant otherwise, the

transient unit may not include more than two rooms, excluding

bathrooms, and excluding porches and decks that are clearly not

enclosed or habitable.

(6) At the sender site, any remaining transient units

that are remodeled or combined may not increase the existing number

of rooms, excluding bathrooms, Al). such units shall not have

‘lockout” capacity.

(7) There shall be no transfer of units into a NV” zone

as depicted on the most current flood insurance rate map, if the

transfer would produce new construction.

(8) Existing non-conforming buildings may receive units

providing their non-conforming aspects are not increased.

(9) Development plans for both sites shall be processed

as provided in the LDRs, according to the magnitude and type of

development.

(10) No building permit shall be granted for the receiver

until the city has verified that t)ie transIent use at the

sender site unit(s) has been extinguished. A person or entity who

has Lawfully terminated or extinguished legal transient units

existing as of January i, 1993, may preserve the right to transfer

3
Bk 2469 PI 498



the units and then transfer such units pursuant to this section,

provided the transient licenses have been maintained, urthermore,

the city shall conduct on-site inspections at both the sender site

and receiver site to verify that the terms of this ordinance are

being met in the proposed transfer application.

Section 4: That Section l22-’l33 is hereby added to the Key

West Code of Ordinances as follows:

Sec. 122-1339. Tzanafer of transient occupational iicense.

(a An occupational license for transient use of a unit

may itself be transferred from an area where transient uses are

prohibited to a receiver site without the accompanying transfer of

the unit. In addition, licenses may be transferred from the HNC-t

and HNC-3 zoning districts. A transfer of a license under this

section shall not result in a loss of affordable housing at the

receiver site.

(b) Where a license alone is transferred, the planning

board shall consider whether the receiver site is suitable for

transient use in the zoning district, shall consider the relative

size of the unit from which the license is transferred, and shall

consider the room configuration of both sites to maintain

approximately the same or less net •number of occupants.

Section 5: That Section i22l34O is hereby added to the Key

West Code of Ordlnances as fo1low:
D.ø8 1792 I

2469 P 489
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redevelopment under the existing rate of growth ordinance (‘ROGO)

that limits the allowable number of residential and transient

rnits. This division is only for the purpose of the transfer of

transient units and shall not be construed to create new

residential or transient units.

Section 2: That Section 122—1337 is hereby added to the Key

West Code of Ordinances as follows: Dec 1.792881
kN 2469 Pgft 498

Sec. 122—1337. Definitions.

The following wards, terms and phrases, when used in this

division, shall have the meanings ascribed to them in this section,

except where the context clearly indicates a different meaning:

“Affordable housing” shall mean housing as defined in

Section 122—1466 of the land development regulations (“LDRs”) and

amendments thereto.

“Receiver site” shall mean the property where the unit or

license is desired to be transferred and relocated pursuant to this

division.

“Residence or residential unit” shall mean a single

famiiy multi-family, accessory, or affordable housing unit.

“Sender site” shall mean the property where the transient

n1t or ene is urrently 10 ated and recorded prior ‘-a

a a ‘ t a sfe

a i’ t z 1 5 can a ra sient 11 1 g

a mmodat rasdefi.ed. at n869 fre,p
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Section 3: That Section 122-1338 is hereby added to the Key

West Code of Ordinances as follows:

Sec. 122-1338. Transfer of Traiisient Units.

(1) The unit being transferred must currently be counted as a

unit for purposes of calculating evacuation time under the

hurricane model set forth in the comprehensive plan, and must have

been obtained in accordance with all applicable regulations,

including building permits, at the time of approval or have been

otherwise validly obtained if unbuilt at the time of transfer. A

transfer pursuant to this ordinance shall not cause a net increase

of units in the city.

(2) Transient use must be art allowed zoning use on the

receiver site, unless the units are to be converted into non—

transient units as contemplated by subsection (3) of this section.

Further, no transient unit shall be recognized for transfer

purposes unless accompanied by an occupational license duly issued

pursuant to section 66—109(10).

(3) Transient units may be convert.ed to residential

units at the appropriate exchange rate as determined by the

comorehensive plan so as not to increase hurricane evacuation time,

Where a residential unit is created by the transfer of a transient

unit and the new residential unit is 600 nauare feet or 1cs. the

transient unit may be transferred at its 58 ROGO untt equvaIency

into a resldentia.i unit, with transient use prohibited.

D*c* 1792681
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(4) The transferred units shall not operate to increase

density of the receiver site above the maximum allowed density.

(5) Unless the planning board determines that special

conditions exist at the receiver site that warrant otherwise, the

transient unit may not include more than two rooms, excluding

bathrooms, and excluding porches and decks that are clearly not

enclosed or habitable.

(6) At the sender site, any remaining transient units

that are remodeled or combined may riot increase the existing number

of rooms, excluding bathrøoms. All such units shall not have

lockout” capacity.

(7) There shall be no transfer of units into a zone

as depIcted on the most current flood insurance rate map, if the

transfer would produce new construction.

(8) Existing non-conforming buildings may receive units

providing their non-conforming aspects are not increased.

(9) Development plans for both sites shall be processed

as provided in the LDs according to the magnitude and type of

development.

(10) No building permit shall be granted for the receiver

site UfltI. the city has verified that the transient use at the

sender site ont(e) has been extinguished. A Derson or entity who

ha lawfully terminated or extinguished legal transient units

exis.ng as of JJnu-arv 1 1999, y preserve the right to transfer

oc i78Z86l

5
Bk$ 246. Pe 48



the units and then transfer such units pursuant to this section,

provided the transient licenses have been maintained. Furthermore,

th-e city shall conduct on-site inspections at both the sender site

and receiver site to verify that the terms of this ordinance are

being met in the proposed transfer application.

Section 4: That Section 122-1339 is hereby added to the Key

West Code of Ordinances as follows:

Sea. 122-1339. Tr&nsfer of transient occupational 3.iceaae.

(a) An occupational license for transient use of a unit

may itself be transferred from an area where transient uses are

prohibited to a receiver site without the accompanying transfer of

the unit. [n addition, licenses may be transferred from the NNC—t

and HNC-3 zoning districts. A transfer of a License under this

section shall not result in a loss of affordable housing at the

receiVet site.

(b) Where a license alone is transferred, the planning

board shall consider whether the receiver site is suitable for

transient use in the zoning district, shall consider the relative

size of the unit from which the license is transferred, and shall

consider the room configuration of both sites to maintain

approximately the same or less net number of occupants

SectionS; That Section l22i34O zs hereby added to the Key

West Code of Ordi.nances as fcllows:
i7g 881

Ek 2469 P 489



Sec. 122-1340. Devo1opent review coittee and

planning board r•view.

The development review cowmittee (CRC) shall review each

application for transfer. The planning board will receive comments

from the CRC and the recommendation of the planning department and

may deny an application on the grounds of inconsistency with the

purpose of the ordinance or a violation of the specific provisions

of the ordinance. When approving an application, the planning board

may impose conditions, including but not limited to: physical

modifications and the filing of deed restrictions0 in order to

assure the continuation of permanent residential housing, the

preservation of community character and that the transfer advances

the purposes of this division. The decision of the planning board

shall be final. o.cg 1.792881
Bkfl 2469 PU 500

Section 6: That Section 122—1341 is hereby added to the Key

West Code of Ordinances as follows:

Sec. 122-i341. Conpliance with codes,

All structures proposed to be used on a transient basis must

comply with codes and requirements of the building department, fire

department, and all other regulatory agencies

Sei n 7: hat Sect on l22l342 s hereby ad ad to the ey

est Co’e of Orciriances as fcliow:

7



Sac. 122—1342. Historic strotuxes,

Proposals to change the interior of contributing or

altered historic structures located within the historic district

shall be subject to the review of the historic architectural review

commission (HARC) for the proposed interior renovations. If the

receiver site is an historic structure, the planning board may

conslder retaining the room layout (notwithstanding sections 122

1338(5) and 122—1339(b) hereof), and may further consider all

guidelines adopted by the historic architectural review commission.

Section 8: That Section 122—1343 is hereby added to the Key

West Code of Ordinances as follows:

Sec. 122-1343. Tracking system; enforcement,

The city manager shall establish a tracking system for all

sender sites and receiver sites, On an annual basis, the building

department shall certify that each such site is being put to the

use(s) represented in the transfer application.

Section 9: That Section 122-1344 is hereby added to the Key

West ode of Orthnarces as follows:

Sec. 122-1344. Application, notice and fees.

Appli atior tot traalert urit transfer and transient iruense

a f cy a t d f 7 the p a ri g depactm n’ nd t be

cc a a a eqir y edepartet bt e

t y ra ttr a 1. be en f r tte la j b ard Teetn

Dec# 1792681
2469 P9# 501



at which the transfer will be considered, pursuant to section 90-60

of the LORs. Notices shall be sent to the property owners at both

the sender and receiver sites. An appropriate fee schedule shall be

established by resolutiori The amount of the fee shall take into

consideration, among other things, the cost of the tracking system

and. the cost of enforcement of this ordinance The transfer must

occur within 18 months of planning board approval, although the

applicant may apply to the planning board for an extension(s),

Section 10: That Section 122-1345 is hereby added to the Key

West Code of Ordinances as follows:

Sec. 122-1345. Consent by mortgagee and

condominium/homeowner’s association.

When a sender site is subject to a mortgage that references

the transient license or use, the application must be accompanied

by a consent executed by the mortgagee. If the receiver site is

governed either by a condominium association or a homeowners’

association, such association must approve the transfer by a

majority vote as defined by the governing documents of the

associator Proof of approval shall accompany the application for

transfer

Setioni1: That Sect n 122-1346 s hereby added to the Key

West Di’ ‘f rWnances as folcws:

246 Pg øZ
Sec 122-1346 Sunaet

is Crd.rance sial expIre ri 4ay 15, 2G0.

9



Section_12: If any section, provision, clause, phrase, or

application of this Ordinance is held invalid or unconstitutional

for any reason by any court of competent jurisdiction, the

remaining provisions of this Ordinance shall be deemed severable

therefrom and shall be construed as reasonable and necessary to

achieve the lawful purposes of this Ordinance.

Section_13: All Ordinances or parts of Ordinances of said

City in conflict with the provisions of this Ordinance are hereby

superseded to the extent of such conflict.

Section 14: This Ordinance shall go Into effect immediately

upon its passage and adoption and authentication by the signature

of the presiding officer and the Clerk of the Commission.

Read and passed on first reading at a regular meeting held

this 5th day of ,ril , 2005.

Read and passed on final reading at a regular meeting held

this 19th day of April —, 2005.

Authenticated by the presiding officer and Clerk of the

Commission on day of April , 2005.

Filed with the Clerk 2005.

Doc 1792681
Sk 2469 Pg 503

STATE OF RORIDA. COUNTY OF ONROE

CT’( OF EY WEST
Thiscopnsatru.copyth On

Me in this
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STATE OF FLORIDA
DEPARTMENT OF COMMUNITY AFFAIRS

-

In re: LAND DEVELOPMENT -<

REGULATIONS ADOPTED BY
CITY OF KEY WEST ORDINANCE
NO.05-09

ril

FINAL
ORDER

The Department of Community Affairs (the “Department”) hereby issues its Final Ordcr

pursuant to § 380.05(6) and (I 1), F7a. &at., (2004), appmvng a land deve’opment regulation

adopted by a local government within the City of Key West Area of Critical State Concern as set

forth below.

FrNDINGSOF FACT

1. The City of Key West is a designated area of critical state concern.

2. On April 20, 2005, the Department received for review City of Key West Ordinance

No. 05-09, whkh was adopted by the City of Key West City Commission on April 20,. 2005

(“Ord. 05-09”). Ord. 05-09 amends Chapter 122 of the Key West Code of Ordinances entitled

‘Zoning” by re-establishing Sections 122-1336 through 122-1345 in order to allow and regulate

the transfer of transient units or licenses; adding Section 122-1346 to provide a sunset date;

providing for severability; providing for repeal of inconsistent provisions; and providing for an

effective date.

3. Ord. 05-09 is consistent with the City’s Comprehensive Plan.

4, The Departmetu is required to appraise or eJec. land development regulations that are

adopted by any iccai government in an area of critical state concern based upon consistency with

the Principles for Guiding Dc. clopinent applicable to tlia.i area of critical state concern.. ft

38005(6) and 380.05(1 0, Fia, Srr.. (2004).
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5. The City of Key West is an Area ofCritical State Concern. 380.05, Fia Srai (2004)

and Rule 28-36.001, Fia. Admiti. Code.

6. “Land development regulations” include local zoning, subdivision, building and other

regulations controlling the development of land. § 380.031(8), FIa. Star. (2004). The

regulations adopted by Ord. 05-09 are land development regulations.

7. All land development regulations enacted, amended or rescinded within an area of

critical state concern must be consistent with the principles for guiding development for the

particular area (the “Principles”). § 380.05(6), FIa. Stat; see Rathkanip i Depanmeni of

Community AffaIr 21 F.A.LR. 1902 (Dcc. 4, 1998), aff’d 740 So. 2d 1209 (Fla. 3d DCA

1999). The Principles for the City of Key West Area of Critical State Concern are set forth in

Rule 28-36.003(1), Fin. Admin. Code.

8. Ord. 05-09 promotes and furthers the following Principles in Rule 28-36.003(1):

(a) To strengthen local government capabilities for managing land
use and development.

(e) Protection of the historical heritage of Key West and the Key
West Historical Preservation District.

(1) Protection of the value, efficiency, cost-effectiveness and
amortized life of existing and proposed major public
investments, including . . (5) The maintenance and expansion
of tranponation facilities because the units to be transferred
under this ordinance must have been counted as a wilt for the
purposes ofcalculating hurricane evacuation time under the
hurricane evacuation model.

(ii) Protection of the public health, safety, welfare and economy of
the City of Key West, and the maintenance of Key West as a
unique florida resource.

9. Ord. C5O9 is riot inconsistent with the rerramin Principles. Ord, O5O9 is consistent

with the Pnacipies for GuidIng Development as a whole.
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WHEREFORE, iT IS ORDERED that Ord. 05-09 is found to be conSistent with the

Principles for Guiding Development of the City of Key West Area of Critical State Concern, and

is hereby AJ>PROVEI).

This Order becomes effective 21 days after publication in the Florida Administrative

Weekly unless a petition is filed as described below.

DONE AND ORDERED in Tallahassee, Florida.

*
Jame )... Quinn. tate Planning Administrator
Dividión of Community Planning
Department of Community Affairs
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100

NOTiCE OF ADMINISTRATIVE RIGHTS

ANY PERSON WHOSE SUBSTANTIAL INTERESTS ARE AFFECTED BY THIS
ORDER HAS THE OPPORTUNITY FOR AN ADMINISTRATIVE PROCEEDING
PURSUANT TO SECTION 120i69, FLORIDA STATUTES, REGARDING THE AGENCY’S
ACTION. DEPENDING UPON WHETHER YOU ALLEGE ANY DISPUTED ISSUE OF
MATERiAL FACT IN YOUR PETITION REQUESTING AN ADMINISTRATIVE
PROCEEDING, YOU ARE ENTITLED TO EITHER AN INFORMAL PROCEEDING OR A
FORMAL HEARJNCL

IF YOUR PETITION FOR HEARTh3G DOES QI ALLEGE ANY DISPUTED ISSUE
OF MATERIAL FACT CONTArNEE) IN THE DEPARTMENT’S ACTION. THEN THE
ADMINISTRATIVE PROCEEDING WILL BE AN INFORMAL ONE, CONDUCTED
PURSUANT TO SECTIONS I20569 ANt) 120i1(2) FLORIDA STATUTES, AND

CHAPTER 28I 06, PARTS I AND III, FLORiDA ADMINISTRATIVE CODE IN AN
INFORMAL ADM .ISTRATI.VE PROCEEDING, YOU MAY BE REPRE ENTlD BY
COUi.S EL OR BY A QUALIFIED PJIPRPSENTATIVE AND YOU MAY PSENT
WRITIEN OR ORAL EVIDENCE OPOSTlON TO THE DEPARmIEWrS ACTiON OR
REFUSAL TO 4CT OR YOU \4AY EXERCISE THE OPTION TO PR.ESE\T ‘ ‘RT’EN
STATEMENT CHALLENGING THE GROUNDS UPON WHICH THE DEPARTMENT HAS
CHOSEN TO JUSTIFY ITS ACTION OR INACTION.
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IF YOU DISPUTE ANY ISSUE OF MATERJAL FACT STATED IN THE AGENCY

ACTION, THEN YOU M’Y Fl! F A PFTITEON RFQUESTING A FORMAL

ADMINISTRATIVE HEARrNG BEFORE AN ADMINISTRATIVE LAW JUDGE OF THE

DIVISION OF ADMINISTRATIVE HEARINGS, PURSUANT TO SECTIONS 120.569 AND

120.57(1), FLORIDA STATUTES, AND CHAPTER 28-106, PARTS lAND II, FLORIDA

ADMINISTRATIVE CODE .A’f A FORMAL ADMINISTRATIVE HEARING, YOU MAY

BE REPRESENTED BY COUNSEL OR OTHER QUALIFIED REPRESENTATIVE, AND

YOU WILL HAVE THE OPPORTUNITY TO PRESENT EViDENCE AND ARGUMENT ON

ALL THE ISSUES INVOLVED, TO CONDUCT CROSS-EXAMINATION ANI) SUBMIF

REBUTTAL bvlL,rN(, FO SUBMIT ?ROFOSEI) FINDINGS OF FACT AND ORDERS,

AND TO FILE EXCEPTiONS TO ANY RECOMMENDED ORDER.

IF YOU DESIRE EITHER AN INFORMAL PROCEEDING OR A FORMAL

NEARING, YOU MUST FILE WITH THE AGENCY CLERK OF THE DEPARTMENT OF

COMMUNITY AFFAIRS A WRITtEN PLEADING ENTITLED, “PETITION FOR

ADMINISTRATIVE PROCEEDINGS” WITHIN 21 CALENDAR DAYS OF PUBLICATION

OF THIS NOTICE. A PETITION IS FILED WHEN IT IS RECEIVED BY THE AGENCY

CLERK, IN THE DEPARTMENT’S OFFICE OF GENERAL COUNSEL, 2555 SHUMARD

OAK BOULEVARD, TALLAHASSEE, FLORIDA 32399-2 100.

THE PETiTION MUST MEET THE FILING REQUIREMENTS TN RULE 28-

106.104(2), FLORIDA ADMINISTRATIVE CODE. IF AN INFORMAL PROCEEDING IS

REQUESTED, THEN THE PETITION SHALL BE SUBMiTTED IN ACCORDANCE WITH

RULE 28-106.301, FLORIDA ADMINISTRATIVE CODE. IF A FORMAL HEARING IS

REQUESTED, THEN THE PETITION SHALL BE SUBMITtED IN ACCORDANCE WITH

RULE 28-106.201(2), FLORIDA ADMINISTRATIVE CODE.

A PERSON WHO HAS FILED A PETITION MAY REQUEST MEDIATION. A

REQUEST FOR MEDIA liON MUST INCLUDE THE INFORMATION REQUIRED BY

RULE 28-106.402. FLORIDA ADMINISTRATIVE CODE. CHOOSING MEDIATION DOES

NOT AFFECT TF1E RJGHT TO AN AMTh3!STRAflVF HFRINft

OU WAIVE THE RIGHT TO AN INFORMAL ADMINISTRATiVE

PROCEEDING OR A FORMAL HFARIG IF YOU DO NOT FiL A PETmON WITH

THE GFN( (I F.RK WflI-H 2) DAS OF PUBLICA nON OF THIS FINAL

)RDFR.
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CERTIFICATE OF FlUNG AND SERVICE

I HEREBY CERTIFY that the original of the foregoing Final Order has been filed with
the undersigned designated Agency Clerk, and that true andct copies have been furnished
to the persons listed below by the method indicated this /7r1ay of May, 2005.

By U.S. Mail:

The Honorable Jimmy Weekicy
Mayor, City of Key West
P.O. Box 1409
Key West, Florida 33041

Cheryl Smith
Clerk to the City Commission
P.O. Box 1409
Key West, Florida 33041

Robert Tischenkel
City Attorney
P.O. Box 1409
Key West, FL 33041

By Hand Delivery or lntera2encv Mail:
Rebecca Jetton, ACSC Administrator, DCA Tallahassee
Richard E, Shine, Assistant General Counsel, DCA Tallahassee
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