EXECUTIVE SUMMARY

To: Bob Vitas

From: Donald Leland Craig, AICP, Planning Director

Meeting Date: December 4, 2012

RE: Zoning In Progress - An ordinance amending Chapter 108 of the

Code of Ordinances entitled “Planning and Development” to
include Section 108-999 to provide for the retroactive invoking of
the Zoning in Progress Doctrine; declaring that the City is
considering amendments to its Land Development Regulations and
Building Permit Allocation System; directing Building and
Planning Department staff to continue the policy of deferring the
acceptance and processing of development applications requiring
the issuance of building permit allocations; continuing this policy
until new building permit allocation regulations or amended Land
Development Regulations are adopted by the City Commission;
providing for retroactive effect, directing staff to continue
preparations of new Building Permit Allocation Regulations;
providing for severability; providing for repeal of inconsistent
provisions; providing for an effective date.

Location: Citywide

Background: In accordance with the requirements of Section 108-995 of the Land
Development Regulations, Planning Department staff has been tracking and monitoring
the Building Permit Allocation System (BPAS). The Department recently finalized the
BPAS 2010-2011 Annual Report, providing for recommendations with respect to
adjustments in the building permit allocation schedule. As a result of the findings of the
report, the Planning Department, upon coordination with the City’s Legal Department,
recommends the invoking of Zoning in Progress while City staff updates the BPAS
ordinance.

To summarize the 2010 annual report findings, the Planning Department estimates that a
total of 100.23 Equivalent Single Family Units (ESFU) remain unallocated. Based on a
vacant lot analysis performed in accordance with Section 108-995 of the Land
Development Regulations, it is estimated that there are approximately 86 lots of record
potentially eligible for Beneficial Use consideration (based on on-going research
performed by the Planning Department). Furthermore, the Annual Report also provides
that Policy 1-3.12.2 of the Comprehensive Plan, which requires that 30% of all new
permanent residential units be affordable units based on definitions and criteria contained
in Policy 3-1.1.3 of the Comprehensive Plan has been met. As a result, the Planning
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Department estimates that approximately 14.23 ESFU remain as excess units as of the
date of this report.

The latest update to the BPAS ordinance occurred through Ordinance 10-10. This
ordinance, under Section 108-995 provides that the City shall reserve a minimum number
of units for beneficial use claims, based on available data. The ordinance then provides
that “remaining units shall be allocated in accordance with the Comprehensive Plan and
Land Development Regulations.” Based on the data available when Ordinance 10-10 was
approved, any remaining units available would need to be allocated for affordable
housing, as the 2009 BPAS Audit Report findings identified that Policy 1-3.12.2 in the
Comprehensive Plan had not yet been met. As such, the interpretation of Ordinance 10-
10 provided that any remaining units must be reserved for beneficial use claims and
meeting Comprehensive Plan requirements with respect to affordable housing.

Planning Staff Analysis:

As staff reevaluated the 2009 Audit Findings to compile the 2010-2011 BPAS Annual
Report, it became evident that there is no longer an obligation under the Comprehensive
Plan to reserve units specifically for affordable housing. As such, Planning Department
staff have determined that the City must consider revisions to the BPAS ordinance to
ensure consistency between the Comprehensive Plan and supporting BPAS ordinance, as
well as to provide an updated allocation system for excess units. Though at this time there
is a minimal number of excess units available, an updated allocation system will help
provide direction to the City should additional units be allocated in the future, or be
discovered (for example, such as new allocations granted by the state, allocations that
may derive from settlement agreements, or through the recognition of fully documented
recovered units).

On November 16, 2011, City staff met to discuss these key report findings. As a result,
the City of Key West Planning Department is recommending consideration of the
invocation of the Zoning in Progress doctrine, commencing retroactively from the
November 16, 2011 meeting date. Zoning in Progress will provide a measure for City
staff to update the BPAS ordinance, and protect the remaining excess units from being
allocated, when no criteria are in effect for equal or balanced distribution to multiple
applicants.

Attached to this report are current representations of the Draft BPAS Master Spreadsheet
and Draft Vacant Lot Analysis. These documents represent staff research to date, but are
not final documents. It is important to note that the information presented in this report,
as well as associated supporting documents, is not static. As units are recovered to the
City, or as units are allocated, these numbers can fluctuate. The information in this
document is a representation of the information available at the time of report
preparation.

Previous City Actions:

The Planning Board approved the recommendation for invoking the Zoning in Progress
doctrine at a regularly scheduled meeting on January 19, 2012. On April 19, 2012 the
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Planning Board adopted a resolution recommending the City Commission adopt the
Zoning in Progress by ordinance in order to address any potential legal challenges that
may have resulted in pursuing the changes to the BPAS ordinance first initiated by
resolution only.

The ordinance was scheduled for first reading by the City Commission on May 15, 2012.
On June 5, 2012, the ordinance was adopted per Ordinance 12-15. The ordinance was due
to expire on November 16, 2012. At this time, staff recommends renewing the ordinance
while modifications to the BPAS are implemented.

Options / Advantages / Disadvantages:

Option 1. To invoke the Zoning in Progress Doctrine, commencing retroactively from
November 16, 2012; with the exception of requests involving beneficial use allocations,
City staff shall defer the acceptance and processing of applications requiring building
permit allocations.

1. Consistency with the City’s Comprehensive Plan and Land
Development Regulations:
Invoking the Zoning in Progress Doctrine while City staff updates
the regulations regarding the Building Permit Allocation System is
an action consistent with the City’s Comprehensive Plan and Land
Development Regulations.

2. Consistency with the City’s Strategic Plan, Vision and Mission:
The proposal is consistent with the City’s Strategic Plan, Vision,
and Mission.

3. Financial Impact: .
The proposal is intended to create a fair, equitable building permit
allocation structure, and as such, may limit the City’s vulnerability
to potential takings claims.

Option 2. To not invoke the Zoning in Progress Doctrine.

1. Consistency with the City’s Comprehensive Plan and Land
Development Regulations:
Choosing to not invoke the Zoning in Progress Doctrine would still
be consistent with the City’s Comprehensive Plan and Land
Development Regulations; however, it is staff’s professional
opinion that Zoning in Progress is the best measure for the City
based on the current availability of building permit allocations.

2. Consistency with the City’s Strategic Plan, Vision and Mission:
Choosing to not invoke the Zoning in Progress Doctrine would still
be consistent with the City’s Strategic Plan, Vision, and Mission;
however, it is staff’s professional opinion that Zoning in Progress
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is the best measure for the City based on the current availability of
building permit allocations.

3. Financial Impact:
Not approving Zoning in Progress may indirectly put the City in a
vulnerable position with respect to potential takings claims, as well
as fair, equitable distribution of the remaining building permit
allocations.

Recommendation:

The Planning Department recommends the approval of Option 1, invoking the Zoning
in Progress Doctrine by Ordinance, commencing retroactively from November 16, 2012;
with the exception of requests involving beneficial use allocations, City staff shall defer
the acceptance and processing of applications requiring building permit allocations.
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Final Order No. DEO-12-167

STATE OF FLORIDA
DEPARTMENT OF ECONOMIC OPPORTUNITY

oy
T =
=0 T
<7 =
Inre: A LAND DEVELOPMENT REGULATION oo
ADOPTED BY THE CITY OF KEY WEST, —~ T
~ FLORIDA, ORDINANCE NO. 12-15 -
T e
FINAL ORDER -

The Department of Economic Opportunity (“Department”) hereby issues its Final Order,
pursuant to §§ 380.05(6) and (I1), Fla. Stat. (2012), approving land development regulations

adopted by the City of Key West, Florida, Ordinance No. 12-15 (the “Ordinance™).

FINDINGS OF FACT

L. The City of Key West is designated pursuant to § 380.05(1), Fla. Stat. (2012), and

Chapter 28-36, Florida Administrative Code, as an area of critical state concern. Land
development regulations adopted by the City of Key West do not become effective until

approved by the Department by final order. §8 380.05(6) and (11), Fla. Stat. (2012).
2.

The Ordinance was adopted by the City of Key West on June 5, 2012, and
rendered fo the Department on July 5, 2012.

3. The Ordinance amends Chap.ter 108 of the City Code, entitled “Planning and
Development™ by a_ddmg Section 108-999 “Zoning in Progress” to defer processing of building
permits dated after November 16, 2011, while the City formulates and adopts amendments to its

building permit allocation system or until the passage of 365 days, whichever occurs first.

CONCLUSIONS OF LAW

4,

The Department is required to approve or reject land development regulations that

are adopted by any local government in an area of critical state concern. §§ 380.05(6) and (11),
Fla. Stat. (2012).
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5. “Land development regulations™ include local zoning, subdivision, building, a'nd
other regulations controlling the developmént of land. § 380.031(8); Fla. Stat. (2012). The
reglﬂaxions adopted by the Ordinance are land development regulations.

6. All Iand development regulations enacted, amended, or ;escinded within an area
of critical state concern must be consistent with the principles for guiding development for that
area. §§ 380.05(6) and (11}, Fla. Stat. (2012). The Principles for Guiding Dcvelopmeﬂf for the
City of Key We;st Area of Critical State Concern are set forth in Rule 28-36.003(1), Florida
Administrative Code. | |

7. The Ordinance is consistent with the Principles for Guiding Development as a
whole, and specifically furthers the following Principles: |

(a) To strengthen local government capabilities for managing Jand
use and development. '

(h) Protection of the public health, safety, welfare and econoémy
of the City of Key West, and the maintenance of Key West as a
unique Florida resource.

8. The Ordinance is consistent with Policy 1-3.12.1 of the City of Key West
Comprehensive Plan.

WHEREFORE, IT IS ORDERED that City of Key West Ordinance No. 12-15 is found to
be consistent with the Principles for Guiding Development for the City of Key West Arca of
Critical State Concem and is hereby APPROVED.

This Order becomes effective 21 days after publication in the Florida Administrative

Weekly unless a petition is timely filed as described in the Notice of Administrative Rights

below.
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DONE AND.ORDERED in Tallahassee, Florida.

A Moopua Ruch

JBAOMAS BECK, AICP
Ditector, Division of Community Development
Department of Economic Opportunity

NOTICE OF ADMINISTRATIVE RIGHTS

ANY PERSON WHOSE SUBSTANTIAL INTERESTS ARE AFFECTED BY THIS
ORDER HAS THE OPPORTUNITY FOR AN ADMINISTRATIVE PROCEEDING
PURSUANT TO SECTION 120.569, FLORIDA STATUTES, REGARDING THE AGENCY’S
ACTION. DEPENDING UPON WHETHER YOU ALLEGE ANY DISPUTED ISSUE OF
MATERIAL FACT IN YOUR PETITION REQUESTING AN ADMINISTRATIVE
PROCEEDING, YOU ARE ENTITLED TO EITHER AN INFORMAL PROCEEDING OR A
FORMAL HEARING.

IF YOUR PETITION FOR HEARING DOES NOT ALLEGE ANY DISPUTED
ISSUE OF MATERIAL FACT CONTAINED IN THE DEPARTMENT’S ACTION, THEN
THE ADMINISTRATIVE PROCEEDING WILL BE AN INFORMAL ONE, CONDUCTED
PURSUANT TO SECTIONS 120.569 AND 120.57(2) FLORIDA STATUTES, AND
CHAPTER 28-106, PARTS I AND [I, FLORIDA ADMINISTRATIVE CODE. IN AN
INFORMAL ADMINISTRATIVE PROCEEDING, YOU MAY BE REPRESENTED BY
COUNSEL OR BY A QUALIFIED REPRESENTATIVE, AND YOU MAY PRESENT
WRITTEN OR ORAL EVIDENCE IN OPPOSITION TO THE DEPARTMENT'S ACTION OR
REFUSAL TO ACT; OR YOU MAY EXERCISE THE OPTION TO PRESENT A WRITTEN
STATEMENT CHALLENGING THE GROUNDS UPON WHICH THE DEPARTMENT HAS
CHOSEN TO JUSTIFY ITS ACTION OR INACTION.

IF YOU DISPUTE ANY ISSUE OF MATERIAL FACT STATED IN THE AGENCY
ACTION, THEN YOU MAY FILE A PETITION REQUESTING A FORMAL
ADMINISTRATIVE HEARING BEFORE AN ADMINISTRATIVE LAW JUDGE OF THE
DIVISION OF ADMINISTRATIVE HEARINGS, PURSUANT TO SECTIONS 120.569 AND
120.57(1), FLORIDA. STATUTES, AND CHAPTER 28-106, PARTS 1 AND II, FLORIDA
ADMINISTRATIVE CODE. AT A FORMAL ADMINISTRATIVE HEARING, YOU MAY
BE REPRESENTED BY COUNSEL OR OTHER QUALIFIED REPRESENTATIVE, AND
YOU WILL HAVE THE OPPORTUNITY TO PRESENT EVIDENCE AND ARGUMENT ON
ALL THE ISSUES INVOLVED, CONDUCT CROSS-EXAMINATION AND SUBMIT
REBUTTAL EVIDENCE, SUBMIT PROPOSED FINDINGS OF FACT AND ORDERS, AND
FILE EXCEPTIONS TO ANY RECOMMENDED ORDER. i
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[F YOU DESIRE EITHER AN INFORMAL PROCEEDING OR A FORMAL
HEARING, YOU MUST FILE WITH THE AGENCY CLERX OF THE DEPARTMENT OF
ECONOMIC OPPORTUNITY A WRITTEN PLEADING ENTITLED, "PETITION FOR
ADMINISTRATIVE PROCEEDINGS" WITHIN 21 CALENDAR DAYS OF PUBLICATION |
OF THIS NOTICE. A PETITION IS FILED WHEN IT IS RECEIVED BY:

AGENCY CLERK
DEPARTMENT OF ECONOMIC GPPORTUNITY
OFFICE OF GENERAL COUNSEL
107 EAST MADISON STREET, MSC 110
TALLAHASSEE, FLORIDA 32399-4128.

THE PETITION MUST MEET THE FILING REQUIREMENTS IN RULE 28-
106.104(2), FLORIDA ADMINISTRATIVE CODE. IF AN INFORMAL PROCEEDING IS
REQUESTED, THEN THE PETITION SHALL BE SUBMITTED IN ACCORDANCE WITH
RULE 28-106.301, FLORIDA ADMINISTRATIVE CODE. IF A FORMAL HEARING IS
REQUESTED, THEN THE PETITION SHALL BE SUBMITTED IN ACCORDANCE WITH
RULE 28-106.201(2), FLORIDA ADMINISTRATIVE CODE. :

A PERSON WHO HAS FILED A PETITION MAY REQUEST MEDIATION. A
REQUEST FOR MEDJIATION MUST INCLUDE THE INFORMATION REQUIRED BY
RULE 28-106.402, FLORIDA ADMINISTRATIVE CODE. CHOOSING MEDIATION DOES
NOT AFFECT THE RIGHT TO AN ADMINISTRATIVE HEARING.

YOU WAIVE THE RIGHT TO AN INFORMAL ADMINISTRATIVE
PROCEEDING OR A FORMAL HEARING IF YOU DO NOT FILE A PETITION WITH THE
AGENCY CLERK WITHIN 21 DAYS OF PUBLICATION OF THIS FINAL ORDER.
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CERTIFICATE OF FILING AND SERVICE

I HEREBY CERTIFY that the original of the foregoing Final Order was filed with the
undersigned designated Agency Clerk, and that.true and correct copies have been furnished to

the persons listed below b)} the method indicated this 2nd day of August, 2012,

(wﬁ@

Mmam Snipes, rency erk
Department of Econoric Opportumty
107 East Madison Street, MSC 110
Tallahassee, FL. 32399-4128

By U.S. Mail:

The Honorable Craig Cates
Mayor, City of Key West
3216 Flagler Avenue

Key West, FL 33040

Cheryl Smith, City Clerk
3216 Flagler Avenue
Key West, FL 33040

Donald Leland Craig, AICP
City Planner

3140 Flagler Avenue

Key West, FL 33040

By Hand Delivery or Interagency Mail:

Rebecca Jetton, ACSC Administrator, DEO Tallahassee
Sherry A. Spiers, Assistant General Counset, DEO Tallahassee



EXECUTIVE SUMMARY

To: Jim Scholl

From: _ - Donald Leland Craig, ATCP, Planning Director

Meeting Date: May 15, 2012

RE: Zoning In Progress - An ordinance amending Chapter 108 of the

Code of Ordinances entitled “Planning and Development” to
inchude Section. 108-999 o provide for the retroactive invoking of
the Zoming ix Progress Doctrine; declaring that -the City is
considering amendments to its Land Development Regulations and
Building Permit Allocation System; directing Building and
Planning Department staff to continue the policy of defemng the
aceaptance and processing of development applications requiring
the issuance of building permit allocations; continuing this policy
until new building permit allocation regulations or amended Land
Development Regulations are adopted by the City Commission;
providing - for retroactive effect, directing staff to continue
preparations of new Building Permit Allocation Regulations;
prov1dmg for severability; providing for repeal of inconsistent
provisions; providing for an effective date.

Location: Citywide

Background: In accordance with the requirements of Section 108-995 of the Land
Development Regulations, Planning Department staff has been tracking and monitoring
the Building Permit Allocation System (BPAS). The Department recently finalized the
BPAS 2010-2011 Angual Report, providing for recommendations with respect to
adjustments in the building permit allocafion schedule. As a result of the findings of the
report, the Planning Department, upon coordination with the City’s Legal Department,
recommends the invoking of Zoning in Progress while City stafl updates the BPAS
ordinance.

To summarize the 2010 annual report findings, the Planning Depariment estimates that a
total of 100.23 Bquivalent Single Family Units (ESFU) remain unallocated. Based on a
vacant lot analysis performed in accordance with Section 108-995 of the Land
Development Regulations, -it is estimated that there aré approximately 86 lots of record
potentially eligible for Beneficial Use consideration (based on on-going research
performed by the Planning Department). Furthermore, the Annual Report also provides
that Policy 1-3.12.2 of the Comprehensive Plan, which requires that 30% of all new
permanent residential units be affordable units based on definitions and criteria contained
in Policy 3-1.1.3 of the Comprehensive Plan has been met. As a result, the Planning

Page t of4



Department estimates that approximately 14.23 ESFU remain as excess units as of the
date of this report.

. The latest update to the BPAS ordinance occurred through Ordinance 10-10. This
ordinance, under Section 108-995 provides that the City shall reserve a minimum number
of units for beneficial use claims, based on available data. The ordinance then provides
that “reinaining units shall be allocated in accordance with the Comprehensive Plan and
Land Development Regulatlons » Based on the data available when Ordinance 10-10 was
approved, any remaining units available would need to be allocated for affordable
housing, as the 2009 BPAS Audit Report findings identified that Policy 1-3.12.2 in the
Comprehensive Plan bad not yet been met. As such, the interpretation of Ordinance 10-
10 provided that any remaining units must be reserved for beneficial use clais and
mesting Comprehensive Plan requirements with respect to affordable housing.

Planning Staff Analysis:

As staff reevaluated the 2009 Audit Findings to compile the 2010-2011 BPAS Annual
Report, it became evident that there is no longer an obligation under the Comprehensive
Plan to reserve units-specifically for affordable housing. As such, Planning Department
staff have determined that the City must consider revisions to the BPAS ordinance to
ensure consistency bétween the Comprehensive Plan and supporting BPAS ordinance, as
well as 1o provide an updated allocation system for excess units. Though at this time there
is a minimal number of excess units available, an updated allocation system will help
provide direction to the City should additional units be allocated in the futare, or be
discovered (for example, such as new allocations granted by the state, allocations that
may derive from: settlement agreements, or through the recognition of fully decumented
recovered units),

On November 16, 2011, City staff met to discuss these key report findings. As a result,
the City of Key West Planning Department is recommending consideration of the
- invocation of the Zoning in Progress doctrine, commencing retroactively from the
November 16, 2011 meeting date. Zoning in Progress will pmvide a measure for City
staff to update the BPAS ordinance, and protect the remaining excess units from being
allocated, when no criteria are in effect for equal or balanced distribution to multiple
apphcants

Attached to this report are current representations of the Draft BPAS Master Spreadsheet
and Draft Vacant Lot Analysis. These documents represent staff research to date, but are
not final documents. It is important to note that the information presented in this report,
as well as associated supporting documents, is not static. As unils are recovered to the
City, or as units are allocated, these numbers can fluctuate. The information in this
document is a representation of the information available at the time of report
prcparauon_

Previous City Actions:

The Pla:nnmg Board approved the recommendation for invoking the Zoning in Progress
doctring at a regulatly scheduled meeting on January 19, 2012. On April 19, 2012 the
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Planning Board adopted a resolution recommending the City Commission adopt the
Zoning in Progress by ordinance in order to address any potential legal challenges that
may have resulted in pursuing the changes to the BPAS ordinance first initiated by

resohution only.

Options / Advantages / Disadvantages:

Option 1. To invoke the Zoning in Progress Doctrine, commencing retroactively from
November 16, 2011; with the exception of requests involving beneficial use allocations,
City staff shall defer the acceptance and processing of apphcatmns requiring building

permit allocations.

1.

Consistency with the City’s Comprehensive Plan and Land
Development Regulations: '

Invoking the Zoning in Progress Doctrine while City staff updates -
the regulations regarding the Building Permit Allocation System is
an action consistent with the City’s Comprehensive Plan and Land
Development Regulations.

Consistency with the City’s Strategic Plan, Vision and Mission:
The proposal is consistent with the City’s Strategic Plan, Vision,
and Mission.

Finanpcial Impact:

The proposal is interided to create a fau equitable building permit
allocation structure, and as such, may limit the City’s vulnerability
to potential takings claims.

Opﬁun 2. To not invoke the Zoning in Progress Doctrine.

1.

Consistency with the City’s Comprehensive Plan and Land
Development Regunlations:

Choosing to not invoke the Zoning in Progress Doctrine would still
be consistent with the City’s Comprehensive Plan and Land
Development Regulations; however, it is staff’s professional
opinion that Zoning in Progress is the best measure for the City
based on the current availability of building permit allocations.

Consistency with the City’s Strategic Pian, Vision and Mission:
Choosing to not invoke the Zoning in Progress Doctrine would stilt
be consistent with the City’s Strategic Plan, Vision, and Mission;
however, it is staff’s professional opinion that Zoning in Progress
is the best measure for the City based on the current availability of
building permit allocations. "
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3. Finanecial Empact:
Not approving Zoning in Progress may mdlrecﬂy put the City ina
vulnerable position with respect to potential takings claims, as well
as fair, equitable distribution of the remaining building permit
allocations.

Recommendation:

The Planning Department recommends the approval of Option 1, invoking the Zoning
in Progress Doctrine by Ordinance, commencing retroactively from November 16, 2011;
with the exception of requests nvolving beneficial use allocations, City staff shall defer
the acceptance and processing of applications requiring building permit allocations.
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BPAS Master Spreadsheet
Draft
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