RESOLUTION No. 23-348

A RESOLUTION OF THE CITY COMMISSION OF THE
CITY OF KEY WEST, FLORIDA, APPROVING THE
ATTACHED FIRST AMENDMENT TO LEASE AGREEMENT
BETWEEN CASA CAYO HUESO, LLC, DBA EL MESON DE
PEPE AND THE CITY ALLOWING INCREASED PERMITTED
SEATING; PROVIDING FOR AN EFFECTIVE DATE

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF THE

CITY OF KEY WEST, FLORIDA, AS FOLLOWS:

Section 1: That the attached First Amendment to Lease
between the City and Casa Cayo Hueso, LLC dba El Meson de Pepe is
hereby approved.

Section 2: That this Resolution shall go into effect
immediately upon its passage and adoption and authentication by
the signature of the presiding officer and the Clerk of the

Commission.

Page 1 of 2



Passed and adopted by the City Commission at a meeting held

this 14th day of December , 2023.

Authenticated by the presiding officer and Clerk of the Board

Filed with the Clerk on December 14 , 2023.
Mayor Teri Johnston Yes
Vice Mayor Sam Kaufman Yes
Commissioner Lissette Carey Yes

Commissioner Mary Lou Hoover Y€S

Commissioner Clayton Lopez Yes

Commissioner Billy Wardlow Yes
Commissioner Jimm§/a;;bley~‘ Yes

( -

\ e

TERI 3oﬁmsfqy€ MAYOR'
ATTEST:

KERI ¢/ BRIEN, CITY CLERK
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FIRST AMENDMENT TO LEASE AGREEMENT

This First Amendment to Lease Agreement is entered into this ﬂ-t"" day of AJ%, 202}?

by and between the City of Key West, a municipal corporation, hereinafter (‘LANDLORD”) and
Casa Cayo Hueso, LLC, dba El Meson De Pepe, (hereinafter “TENANT”).

WITNESSETH

WHEREAS, LANDLORD and TENANT entered into a Lease Agreement on the 1% day of
October, 2015 for the property located and described as follows:

410 Wall Street, Key West, FL, more particularly described and shown on
Exhibit A of the lease.

WHEREAS, the LANDLORD and TENANT now desire to amend their Lease Agreement
which is attached hereto,

NOW, THEREFORE, in mutual consideration of the benefits conferred upon the parties by
the terms of this Amendment, LANDLORD and TENANT agree as follows:

1 Previously approved seating of 200 seats shall increase to 251 seats allocated as

follows:
Interior Dining — 89 seats
Exterior covered patio — 114
Garden dining and bar — 48
Total: 251 Seats
2. Except as modified herein, the Lease Agreement as amended shall remain in full

force and effect.

IN WITNESS WHEREOF, the parties have made this First Amendment to Lease Agreement
on the date first written above.

- _ﬂé;l;l;];ST: LANDLQRB\Cny of ey West
By:
Te/l'l Jofnsto:1 Mayor

TENANT: Casa Cayo Hueso, LLC

Witness Fred Salinero, Manager Member




FIRST AMENDMENT TO LEASE AGREEMENT

4+
This First Amendment to Lease Agreement is entered into this ﬂ! day of M, 2028,

by and between the City of Key West, a municipal corporation, hereinafter (“LANDLORD”) and
Casa Cayo Hueso, LLC, dba El Meson De Pepe, (hereinafter “TENANT”).
WITNESSETH

WHEREAS, LANDLORD and TENANT entered into a Lease Agreement on the 1% day of
October, 2015 for the property located and described as follows:

410 Wall Street, Key West, FL, more particularly described and shown on
Exhibit A of the lease.

WHEREAS, the LANDLORD and TENANT now desire to amend their Lease Agreement
which is attached hereto,

NOW, THEREFORE, in mutual consideration of the benefits conferred upon the parties by
the terms of this Amendment, LANDLORD and TENANT agree as follows:

1 Previously approved seating of 200 seats shall increase to 251 seats allocated as

follows:
Interior Dining — 89 seats
Exterior covered patio — 114
Garden dining and bar - 48
Total: 251 Seats
2. Except as modified herein, the Lease Agreement as amended shall remain in full

force and effect.

IN WITNESS WHEREOF, the parties have made this First Amendment to Lease Agreement
on the date first written above.

ey West

LANDLQRB:wCity of K

/ s

. Sy 2 %‘%

" Téilo Hn’st(y(wiyor

TENANT: Casa Cayo Hueso, LLC

By —

Fred-Selinero, Manager Member

Ec[Wl‘f\ 0 Sw\@m




Tenant

The foregoing First Amendment to Lease Agreement was acknowledged before me this
IR day of , 2024 by £dudia O \ —“W" ersonally known to
as identification.

me, or who [ ] produced

otary Public

My commission expires:

CATESDEAL
BRIV

: Explres June 18, 2026

Landlord

The foregoing First Amendment to Lease Agreement was acknowledged before me this

IHmday of DecempDer, 2023, by \ey \ a0 , who is personally known to ol
me, or who [ ] produced as identification. AMANDA ARENCIBIA

2, Notary Public F
= StateofFlorida |
Commit HH455420 |

'*\'?"' EpviBiA0/8/2027 \_
My commission expires: Print name: M\M\(‘JO\ Wrencorow




MICHELLE CATES DEAL, P.A.

Attorney and Counselor at Law
Michelle Cates Deal, Esq. 201 Front Street, Ste. #333
Email: michellecates@michellecates.com Key West, FL 33040
Phone: (305) 453-6270

To: Keri O’Brien, CMC
City of Key West Clerk
From: Michelle Cates Deal, Esq.\ w
Date: January 23, 2024 1 \\t -
Re: 1% Amendment to Lease Agreement — Casa Cayo Hueso, LLC
Hi Keri:

Enclosed is the executed First Amendment to Lease Agreement between the City of Key
West and Casa Cayo Hueso, LLC., by Edwin O. Swift, III as manager member. Please email me
a copy of the fully completed (dated) First Amendment and a copy of the City Commission
Resolution approving this amendment upon your completion of its recording with the City.

Thank you, Michelle

MCD/s

\MEMO KERI O'BRIEN CITY CLERK_ EXECUTED 1ST AMENDMENT CASA CAYO HUESO.DOCX
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MEMORANDUM
Date: December 14, 2023
To: Honorable Mayor and Commissioners
Via: Albert P. Childress @
City Manager
From: Gary Moreira
Senior Property Manager
Subject: Lease Amendment for increased seating — Casa Cayo Hueso, LLC
Introduction

This is a request by Casa Cayo Hueso, LLC, dba El Meson De Pepe, (Tenant), to approve a lease
amendment allowing for increased seating,

Background

The tenant is requesting an increase in its seating capacity from 200 to 251seats. The outdoor dining area
has been under-utilized and occupancy calculations permit more seating. The tenant has obtained city
planning and city fire approval and agrees to pay all fees related to the increased seating. The amended
permitted seating will be as follows:

Seating Breakdown: Interior Dining — 89 seats
Exterior covered patio — 114
Garden dining and bar — 48
Total: 251 Seats

Procurement

Increased revenue for the city related to impact fees for the seat licenses is approximately $30,202.20 and
potential percentage rent revenue generated from increased gross sales.

21
23-47153



Recommendation

TheCityManager's Of fice recommends approval of the additional seating request and execution
of the First Amendment to Lease Agreement.

ATTACHMENTS:
Lease Amendment
KWFD Occupancy Load Memo



RESOLUTION NO. 15153

A RESCLUTION OF THE CITY COMMISSION OF THE CITY OF
KEY WEST, FLORIDA, APPROVING THE ATTACHED "“LEASE
AGREEMENT” BETWEEN TEE CITY AND CASA CAYO HUESO,
LLC D/B/A EL MESON DE PEPE; PROVIDING FOR AN
EFFECTIVE DATE

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF THE

CITY OF KEY WEST, FLORIDA AS FOLLOWS:

Section 1: That the attached Lease Agreement between the City

and Casa Cayo Hueso, LLC d/b/a El Meson de Pepe is hereby approved.

Section 2: That this Resolution shall go into effect immediately
upon its passage and adoption and authentication by the signature of

the Presiding Officer and the Clerk of the Commission.

Passed and adopted by the City Commission at a meeting held this

~ 5th gay of May , 2015.

Authenticated by the Presiding Officer and Clerk of the Commission

on 6th ~ day of May , 2015.
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Filed with the Clerk on May 6 ., 2015.

Mayor Craig Cates Yes
Vvice Mayor Mark Rossi Yes
Commissioner Teri Johnston __Yes
Commissioner Clayton Lopez Yes
Commissioner Billy Wardlow __Yes
Commissioner Jimmy Weekley ___Absent
Commissioner Tony Yaniz Yes

ATPEET / / . H .J
Uil gm0

CHERYL SMITH, CITY CLERK
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Executive Summary

TO: City Commission

CC: Jim Scholl

FR: Marilyn Wilbarger, RPA, CCIM

DT: March 21,2015

RE: El Meson de Pepe Lease Repewsl

ACTION STATEMENT:
This is a request 10 approve a lease renewal for Casa Cayo Hueso, LLC DBA El Meson de

Pepe a1 410 Wall Street.

BACKGROUND:

The current 10 vear lease per City Resolution 05-340 will expire September 30, 2015. The
City entered into lease negotiations pursuant to the January 4, 2015 public notice therefore
and the proposed terms of the renewal are as follows:

Permitted Use:

Demised Premises:

Term:

Rate:

Increases:

The Tenant shall be entitled to use the Premises as a Cuban’Conch
Historium attraction. 2 non-franchised restaurant containing 200
licensed seats primarily serving food related to the theme of the
Historium’Attraction, a cigar store. a gift shop. and no other purpose.

10,663 square feet that is comprised of:

Building 6698
Covered Patio Dining 1568
Open Air Cistern Dining 1237
Open Air Bar 340
Storage: Cooler 820

Ten years effective October 1. 2015

Blended rate of $34.00 for 10.663 sf compnised of:
$39.00 per square foot for the building

$29.00 per square foot for covered patio dining
$26.00 for the open air dining/bar areas

$17.00 per square foot for the storage arca

Annual CPI increases in base rent



Percentage Rent:

Security:

6% over a breakpoint in sales which is $6.042,366.67 in year one of
the renewal

Security for the payment of rent will be equal 10 one month's current
rent

Additionaily, pursuant to Sec. 2-871 of the Key West Code of
Ordinances the award of a lease of city-owned property with annual
rentals that will exceed $100.000.00 and all extensions or renewals
thereof will require & background check of persons awarded a lease.
If any such person is found by the police department to have been
convicted of a felony within the past five years or found to have been
convicted of a public entity crime and is then listed on the convicted
vendor list, as established in F.S. § 287 133, the proposed lease or
sublease. concession or franchise agreement or any extension or
renewal thereof with such person shall not be executed by the city or.
if it has been executed, it shall be subject to revocation and be
voidable by the city commission afier notice and hearing.

Also. every person applying for a lease. a lease renewal or a sublease
of city-owned property or a concession or franchise agreememt shall
submil 10 the city. together with the application, a swom disclosure
statement that contains the tollowing financial information for the
immediately prior two calendar years: 2 statement attesting 1o the
applicant's net worth. assets and liabilities. annual gross income. and
primary source of such income. In addition 10 such disclosures, any
business entity shall submit a copy of its organizational documents.
together with a list of all current principals.

The city shall consider financial information for each applicant as a
factor in making its award determination The respective lease.
sublease, concession or franchise agreement of any person who
intentionally or knowingly supplies false or misleading informstion
or who omits material information on the disclosure form under this
section shall be subject to revocation and shail be voidable by the
city comrmission afier notice and a hearing.

FINANCIAL IMPACT:
The base rent proposed is $362,542.00 in year one of the lease and will be increased

annually based upon the Consumer Price Index. The tenant pays for property tax and
insurance and is subject to percentage rent if the breakpoint is achieved.

For comparison purposes. the current lease and proposed lease basic economic terms are
detailed here. as follows:



i - Current Lease | Proposed Lease

| Square Feet 10,663 | 10,663

|_Annual Rent/ Per Sq.Ft $361,732.71/33.92 $362,542/534.00
% Rent 6% | 6%
Property Tax Tenant pays Tenan! pays
Insurance Tenant pays | Tenantpays

For further comparison, the current base rents in City restaurant leases are as follows:

El Meson de Pepe
Southernmost Beach Café

$34.00 (Proposed)
$36.46

Base rents in the Historic Seaport are:

Half Shell

Turtle Kraals

Conch Republic Seafood
Waterfront Brewery

CONCLUSION:

The proposed terms of the lease renewal represents the current rate for the property and the
rent will increase annually based upon the Consumers Price Index which will maintain the
base rental rate as adjusted for inflation. The percentage rent will be 6% which is consistent
with the other city leases. The City has received all of the information requested including
the background check. swom disclosure and organizational documents. The information
received meets the legal and financial requirements of the Code of Ondinances for lease
renewals pursuant to Sec 2-871. The Tenant is current with the rent and has an excellent

payment history.

ATTACHMENTS:
Lease
Public Notice

$29.19
$£25.18
$24.54
$21.00




Lease Agreement

between

CITY OF KEY WEST

as Landlord

and

CASA CAYO HUESO, LLC.

as Tenant




THIS LEASE is madc as of the ) day of _,j_ig_’ﬁm ~. 2015 by and between the
LANDLORD and TENANT identified below:

OVIS : Information provisions in this section are intended to

provide a summary of the corresponding sections of this lease and are in no way inclusive of the

complete terms and conditions of this lease.

1.1

LANDLORD'S NAME & MAILING ADDRESS:
CITY OF KEY WEST
525 ANGELA STREET
KEY WEST, FL 33040

TENANT'S NAME & MAILING ADDRESS:
CASA CAYO HUESO, LLC.
5713 FIRST AVENUE
KEY WEST, Fi. 33040

TENANT'S TRADE NAME:  EL. MESON DE PEPE
GUARANTOR (S5) AND ADDRESS:

DEMISED PREMISES (Section 2): »s per EXHIBIT “A™ located at 410 Wall Street
and including Cisten # 1 in the City of Key West, (hereinafler referred 10 as the

“Property™).
10,663 NET USABLE SQUARE FEET COMPRISED OF:

Building 6698
Covered Patio 1566
Cistern 1237
Open Air Bar 340

Open Air Main/Cooler 820
EXPANSION/RIGHT OF FIRST REFUSAL: None
TERM (Section 3.): Ten (10) YEARS

COMMENCEMENT DATE: October 1, 2015 as achnowledged by TENANT'S written
sialemnent

RIGHT TO TERMINATE: None
RIGHT TQ RENEW: Per Key West Code of Ordinances

MINIMUM RENT FOR TERM (Section 4): The base rent and base rent increases for the
term and any renewals thereof as per EXHIBIT “B™ attached herelo and incorporated
herein Every year thereafier throughout the termn of the lcase the minimum basc rent
shall be adjusied snnually on the anniversary date of the lease by the increase in
Consumer Price Index for all Urban Consumers as published by the United States
Depaniment of Labor. In no event shall the minimum base rent be decrensed. The base
rent for year onc shall be calculated at an snnualized rate of Thirty Four and 00/110
Dollars per net usable square foot
2



161 ADDITIONAL RENT: Tenant shall pay Real Fstate Taxes. Insurance, Saks. Use or
Excise Taxes and any and all other sums of money or charges required to be paid by
TENANT pursuant to the provisivas of this lease.

162 RIENT PAYMENT DUE DATE: Payable in advance on the first (17} of each and even
month of the term hereof.

163 LATE CHARGE: 5% of the amount in arrears if received afier the fifth day of cach and
evers month together with an sdministrative fee of $50.00 for processing late payments

164 PERCENTAGE RENT: Sin (6%) Percent_of Tenant’s Gross Sales in excess of the
“Percentage Rent Base Amount™ s per EXHIBIT “B™.

165 HOLD OVER RENT: 150% of the Minimum Base rent during the last year of the
expiring term.

1.6.6 RENT CONCESSIONS: None
17 SECURITY DEPOSIT {Section 51 One month’s current minimum rent

1.8 PERMITTED USE {Section 6). CubanConch Historium attraction, a non-franchised
restaurant containing 200 licensed scats. a cigar store and gift shop more fully descnbed
in scCtion b.

1.9 INSURANCE: (Section 91 $2.000.000 commercial liabilin minimum spgrepate.
$1.000.000 minimuim per ocourrene

110 ASSIGNMENT OR SUBLETTING: (Section 10) with LANDLORD’S approval

111 UTILITIES: (Section 15) Tenamt shall pay for all utility usage

INITIALS: LANDLORD__&.4{ TENANT

WITNESSETH:

[hat the LANDLORD and the TENAN I for and in consideration of the heeping by the parties of
their respective obligations herainafier contained, as well as for one dollar ($1.00) and other good
snd valusble consideration by cach of the parties unto the other. in hand paid simultaneously with
the execution and delivens of these presenis, the receipt of which is hereby acknowledged. have

agreed as follows:

2 DEMISED PREMISES - lipon the terms and conditions hereinalier set forth, and in
consideration of the payment from time 1o time by the TENANT of the rents heremafier sct forth.
and in consideration of the performance continuousty by the TENANT of each and every one of
the covenants and agreemenits hereinafier contained by the TENANT to be hept and performed.
the LANDLORD does hereby lease, let. and demise umto the TENANT. and the TENANT dous
hetcby Ikase of and from the LANDLORD, the following Demised Premises <ituated. lying. and
being in Muaroe County, Flondas  That Premises shown on Bxhibit "A" which depicts the Net
Usable Syuare Feet of the Demised Premises  The Net Usable Square Feet 1s defined a- all
interiar floor space. any second Tleor space. storage. covered dining areas and commercially used

3



outdoor arcas or any other area set aside for the exclusive use and economic benefit of the Tenant
and containing the approximate dimensions and arca: [t is agreed that the Net Usable Square Feet
for the purpase of any cakculations which are based on Net Usable Square Feet is as stated in
Section 1.4LANDLORD reserves the right to re-measure the Demised Premises from time to time
and to adjust the TENANTS Net Usable Square Feet and the rent or rental rale applied to the
square footage as determined by any re-measurement or change in use. TENANT accepts the
Demised Premises in an “as is™, “where is™ condition and scknowledges that LANDLORD has no
obligations for any construction or improvements in connection with TENANT'S occupancy of
the Demised Premises.

Re-location provision is intentionally deleted
Expansion/Right of First Refusa! -None

3. TERM - The term of this Lease shall be for Ten (10) years which shall commence on
October 1, 2015 and shall end at midnight on September 30. 2025 unless sooner terminated as
provided for herein. Upon occupancy TENANT shall fumish LANDLORD a written siatement
stating the TENANT has accepted the Demised Premises for occupancy and setting forth the
actual commencement and expirstion dates of the Lease. TEMNANT'S written statement shall
become atiached to and incorporated into this Lease ss Exhibit "D". In the sbsence of
TENANT'S statement the lease term will remain as stated above. A Lease Year is the twelve-
month period beginning on the commencement date of each year and ending at the conclusion of
the samc date onic year later. If possession of the Demised Premises shall for any reason not be
delivered to Tenant on the Commencement Date, this Lease shall nevertheless continue in full
force and effect, and no liability whatsoever shall arise against LANDLORD out of any delay
other than the sbatement of rent.

Right to Terminate —None

Right to Renew - This Lease may be renewed upon rent and terms to be negotiated by the parties
in accordance with the City of Key West Code of Ordinances. The rent and terms of the renewal
term must be sccepiable to both the LANDLORD and the TENANT in their absolule discretion
and must be set forth in written addendum to this Lease. If the parties fail for any reason
whatsocver to sgree upon and enter into such addendum at least 120 days prior to the end of the
initisl term of this Lease. then any abligations that the partics may have pursuant to this sectien to
negotiate renewal terms shall ccase and LANDLORD shall be free o lease the Demised Premises
to the general public upon such rent and terms as it deems appropriate.

4. RENT - The base rent and base rent increases for the term and any rencwals thereof as
per EXHIBIT “B" attached hereto and incorporated herein. Every year thereafier throughout the
term of the lease the minimum base rent shall be adjusted annually on the anniversary date of the
Jease by the increase in Consumer Price Index for all Urban Consumers as published by the
United States Department of Labor. In no event shall the minimum base rent be decreased. All
rentals provided for hercin shall be payable in advance, without prior demand therefore and
without deductions or sctofYs for any reason whatsoever on the first day of each and every month
of the term hereof,

4. Late Charges. Any monthiy rental not received by the fifth day of the month shall incur
a late fee equal to five percent 5% of the amount in arrears. In addition. all payments
received afler the due date shall incur a $50.00 administrative fee to cover the costs of
collecting snd processing late payments | ANDEORD shall have no obligation to accept
less than the full amount of all insiallments of reatal. additional rental or other amounts

)
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due hereunder and interest thercon which are due and owing by TENANT to
LANDLORD. If LANDLORD accepts less than the full amount owing. LANDLORD
may apply the sums received toward such TENANT'S obligations. as LANDLORD shall
determine in its sole discretion, without waiving LANDLORD’

Interest on Rent. Rent and additional rent not paid within fificen (15) days of when due
shall bear interest from the date duc until paid at the highest rate permitied by law.

Obligstion to Survive. TENANT'S obligation to pay rent that is accrued and unpaid
hereunder shall survive the expiration or termination of the Lease.

The rent reserved under this Lease for the term hereof shall be and consist of:

(a) Beginning with the commencement date and throughout the term of this Lesse.
TENANT agrees (0 pay to the LANDLORD as and for minimum rent for the Demised
Premises the annual amount. in equal monthly installments. in advance. on the first day
of esch and every calendar month, as per EXHIBIT“B™. In the event the rent
commencement date is other than the first day of a calendar month. the rent for
the partial first calendar month of the term will be prorated on a daily basis and
payable on the commencement date.

(b) Simultancously with cach such payment. TENANT agrees to pay 1o LANDLORD
any sales. use of excise x imposed or levied against rent or any other charge or payment
required hereunder to be made by TENANT which t1ax has been imposed or kevied by any
governmental agency having jurisdiction thereof. this shall include any new taxes
impused during the term of this Lease which are in addition to or in substilution for any
such tax which is presently imposed.

Commencing with the 1st day of the Term, TENANT agrees 1o pay to LANDLORD. as
Additional Rent. the Real Estate Tax Expense which shall inciude all real estatc taxes and
assessments both general and special imposed by federal. state or local govemmental
authority or any other taxing authority having jurisdiction over the Property against the
land. buildings. store rooms, common arcas and all other improvements within the
Property, together with any and all expenses incurred by LANDLORD in negoliations.
appealing or contesting such taxes and assessments. Real Estate Tax Expense shall not
include any additional charges or penalties incurred by LANDLORD due to late payment
of Real Estate Taxes. In the event that any of the public area excluded later becomes
taxable or is determined to be taxable then it shall be included for purposes of
determining T'enant’s expense.

Commencing with the 1st day of the Ternm. TENANT agrees 10 pay lo LANDLORD, as
Additional Rent, the Insurance Expenses which shall include all insurance premiums
incurred by the LANDLORD in insuring the Property including hazard and liability
insurance for any and/or all buildings, improvements and common arcas.

Should any governmental taxing suthority acting under any present or future law.
ordinance or regulation, levy, assess or impose 8 lax, excise and/or assessment {other than
an income or franchise taxj upon or agminst the rentals payable by TENANT 10
LANDLORD, whether by way of substitution for. or in addition to, any cxisting tax on
land and buildings or otherwise, or any uther substitute tax. the proceeds of which are to

be used to fund the same governmental functions as were funded by ad valorem tanes,

s



TENANT shall be responsible for and reimburse LANDLORD for the amount thereof. as
the casc may be. as additional rent. 7 days before the date that any penalty or interest
would be added thereto for non-payment.

[nitial here if applicable

- A
1'ENAN'1;,ﬁ£ - LLANDLORD ,(j;

{d) In addition to the foregoing rent, TENANT agrees to pay LANDLORD as
Percentage Rent a sum equal 1o 6% muhtiplied by an annual Gross Sales per Lease Year
in excess of the Percentage Rent Base Amount. The Percentage Rent Base Amount is
calculated by dividing the current annual Base Rent by six percent (6%). Within twenty
{20) days following the end of each month of each l.ease Year. TENANT shall forward
1o LANDLORD & statement of Gross Sales together with an accurate and complete copy
of the State of Florida Department of Revenue. Sales and Use Return Form DR-15 (or
such forms as the State of Florida shall hereafier substitute for said form) showing the
full amount of Tenant's Gross Receipts from the Demised Premises during the previous
month. The statement of Gross Sales must be in affidavit form. TENANT is subject to a
fifiy-dollar ($50.00) late submission penalty should TENANT not furmnish to
ILANDLORD copies of Form DR-15 by the iwenticth (20th) day of each month. Failure
of Tenant to timely submit any monthly report shall entitle LANDLORD 10 estimate
Gross Sales based upon available data (with a reconciliation upon receipt of the final
report). and TENANT shall be obligated to pay percentage rent on such estimated Gross
Sales, If by the end of any such preceding month the Gross Sales in the Demised
Premises during such leasc Year shall exceed the Percentage Base Renmt Amount,
TENANT shall pay to LANDLORD. at the time of delivery of said Statement. an amount
equal 1o the Percentage Rent times the Gross Sales exceeding the Percentage Rent Base
Amount. less the Percentage Rent. if any. previously paid by TENANT to LANDLORD
during that Lease Year. TENANT shall also fumish to LANDLORD within thirty (30)
days afier the expiration of each full Lease Year. a complete statement. certified by an
independent certified public accountant. showing in all reasonable detail the amount of
Gross Sales made by TENANT from the Demised Premises during the preceding Lease
Year.

"Gross Sales” shall mean the amount of sales of all merchandise or services sold or
rendered at or derived from the use of the Demised Premises by TENANT or any sub-
TENANT. licensee. etc.  TENANT may deduct from Gross Sales: (i) any rcfunds to
customers. provided they have been included in Gross Sales: and (ii) the amount of any
sales 1ax levied upon retail sales and payable over to the appropriate governmental
authority. TENANT agrees to keep. at its principal office. records in accordance with
generally accepted accounting practices. in which said Gross Sales shall be recorded.
Such records shall be open for inspection by LANDLORD or its agents. including
accountants retained for that purpose. during reasonable business hours for the Term and
for at least 3 years thereafier

Pursuant to City Ordinance Section 2-872. In addition to other periodic reviews, all city
leases. franchises. concessions and other agreements wherein percentage revenues are
collected shall be audited at Jeast once every three vears by an external cenified public
accountam utilizing penerally accepted accounting principles (GAAP) and in such a
manner s directed by the city manager. All city leases. franchises. concessions and
agreements entered into afier the effective date of this ordinance shall provide for such
audits without cosl or expenses to the city.

6



5

If any audit shows that the amount of Gross Sales on the statement was understated by
more than 1% for any year, then TENANT (in addition to paying the Percentage Rent due
for such understatement) shall pay 1o LANDLORD the reasonable cost of the sudit
within ten (10) days afier TENANT'S receipt of LANDLORD'S invoice. If such
understatement is willful and/or fraudulent, LANDLORD shall have the option, upon ten
(10) days notice to TENANT, 1o terminate this Lease on the date specified in such notice
and Tenant shall remain liable for all rent and other charges under this lease for the full

term hereof.

() Additional Rent. Any and all other sums of money or charges required 10 be paid
by Tenam pursuant to the provisions of this Lease, whether or not the same be so
designated. shall be considered as “Additional Rent™. and shall be payable and recoverable
in the same¢ manner as Rent. However, such Additional Rent shall be due upon demand
and failure to pay such additional remt within seven (7) days shall be deemed a material
breach of this lease. 1f Landlord shall make any expenditure for which Tenant is lisble
under this Lease and for which Tenant has not paid. the amount thereof shall be deemed
Additional Rent due and payable by as indicated above. In addition to the foregoing rent,
all other payments to be made by TENANT shall be deemed to be and shall become
additional rent hereunder whether or not the same be designated as such and it shall be
due and payable upon demand together with interest thereon at the highest nate
permissible by law from their due date until the date it is paid. The LANDLORD shail
have the same remedies for TENANT'S failure to pay said additional rental the same as
for non-payment of rent. LANDLORD. at its election, shall have the right to pay of do
any act which requires the expenditure of any sums of moncy by reason of the failure or
neglect of TENANT to perform any of the provisions of this Lease. and in the event
LANDLORD shall. at its clection, pay such sums or do such acts requiring the
expenditure of monies, TENANT agrees to pay LANDLORD. upon demand, all such
sums. and the sums so paid by LANDLORD and any expenses incurred by LANDLORD
in the payment of such sums together with interest thercon a1 the highest rate permitied
by iaw from their due date through the date they arc paid by TENANT shail be deemed
sdditional rent and shall be payable and callectible as such. Rent shall be made payable
to the LANDLORD as stated in Section 1.1 hereof.

(N Holding Over. 1t is agreed that in the evem of TENANT holding over afier the
termination of this lease, thereafier the lenancy shall be from month o month in the
absence of a written agreement o the contrary: the TENANT shall pay 1o LANDLORD &
monthly occupancy charge cqual to One Hundred Fifty (150%) Percent of the monthly
rental for the last lease year for each month from the termination or expiration of this
Lease until the Demised Premises are delivered 10 the LANDLORD in the condition
required herein, and LANDLORD'S right 1o damages for such illcpal accupancy shall
survive. In addition. TENANT shali pay all other charges payabie by TENANT under
this Lease

(g) Rent Concessions. None

SECURITY - TENANT simuliancously with the execution and deliveny of this 1.case.

has deposited with the LANDLORD the sum equal to one months current minimum rent as per

EXHIBIT “B” and as siated in Section 1.7 hercof. the receipt of which is hereby achnowledged.
which sum shall be retained by LANDLORD as secunity for the payment by TENANT of the
rents hercin agreed to be paid by TENANT end for the faithful performance by TENANT of the
terms. conditions and covenants of this Lease, 1t is agreed that LANDLORD, at LANDLORD'S
option, may a! any time apply said sum or any pant thercof toward the payment of the rents and
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any other sum payable by TENANT under this Leasc. and/or toward the performance of cach and
every covenant under this Lease, but such covenants and TENANT™S liability under this |.case
shall thereby be discharged only pro tanto: that TENANT shall remain liable for any amounts that
such sum shall be insufficient to pay: that LANDLORD may exhaust any or all rights and
remedics against TENANT before resorting to said sum. but nothing herein contained shall
requirc or be deemed 10 require LANDLORD to do s0: that. in the event this deposit shall not be
wtilized for any of such purposes, then such deposit shall be retumed by LANDLORD to
TENANT within sixty (60) days after the cxpiration of the term of this Lease. TENANT shall
deposit with LANDLORD such additional sums which may be necessary to replace any amounts
expended there from by LANDLORD pursuant hereof. so that there shull always be a security
deposil in the sum first set forth above. The Security deposit provided for herein shall be heid by
the LANDLORD in a non-interest bearing account and may be co-mingled by the LANDLORD
a1 the LANDLORD'S sole discretion.

6. USE OF THE DEMISED PREMISES - The TENANT shall be entitled to usc the
Premises as a Cuban/Conch Historium attraction, a non-franchised restaurant containing 200
licensed seats primarily serving food related to the theme of the Historium/Attraction, a cigar
store, s gift shop, and no other purpose.

The parties understand and agree that the historical. museum quality displays and presentations of
the Historium/Atraction shall relate primarily to the “Cuban Conch™ heritage of Key West.

The TENANT may engage in retail sales of merchandise, giftware. and foodstufTs: provided.
however. that the cumulative sale of t-shirts in the Premises shall not comprise more than 10
percent of total merchandise.

TENANT further agrees:

(a) To operate 100% of the Demised Premises for the entire term of this lease during ail
reasonable hours cstablished by LANDLORD, pursuant 1o the highest reasonable
standards of is Business catcgory. mainiaining a substantial stoch of appropriate
merchandise on display. with sufficient personnel to service its trade

{b) With respect to the Property. not to display any merchandise, solicit business or
distribute advertising material beyond the Demised Premises, nor in any manner use any
part of the Common Areas for purpases other than for their intended common use and not
10 obstruct any part thereof,

{¢) Not 10 display any banners, pennanis. searchlights, window signs. halloons, or similar
temporary advertising media on the exterior of the Demised Premises.

(d) Not to commit waste in the Demised Premises and to keep the Demised Premises and
immediate adjacent arcas including. without limitation. adjacent sidewalks. in a safe.
neat. clean and orderly condition and to maintain and repair any lighting or signs under
any canopy immediatcly in front of the Demised Premises.

{¢) Not 10 use the Demised Premises or permit the same to be used in any manner which
violates any lsw. ordinance or constitutes a nuisance: for lodging purposes; thal may
injure the reputation of the Property or annoy. inconvenicnce or damage its patrons of
other TENANT'S: or that would constitule an extra-hazardous use or violate any
insurance policy of TENANT. | ANDLORD or any other TENANT in the Property or
increase the cost thereof.

8



(D) To keep all garbage. refuse and solid wasie inside the Demised Premises in the Lind of
containers specified by LANDLORD, or to place the same outside the Demised Premises,
prepared for collection, in the manner and at the times and places designated by
LANDLORD or the appropriste disposel company. TENANT agrees not to bum or
permit any burning of garbage or refuse on the Demised Premises or any pari of the
Property. TENANT further agrees that. upon LLANDLORD'S instruction. TENANT shall
separate garbage for recycling and deposit the scparate garhage in the receplacle
designated by LANDLORD. TENANT further agrees to make every effort to recycle all
glass, metal. paper and plastic refuse and solid waste. If required. sort glass by colors and
metal and paper by type and deposit in the appropriate recycling containers provided by
the LANDLORD.

(g) TENANT shall contract directly with the pertinent governmental authority or disposal
company and shall be responsibie for all fees and costs of removal and disposal of solid
wasic, garbage. and refuse, including but not limited to, impact fecs and dumpster rental.
TENANT shall indeminify. save harmless and defend LANDLORD from and against any
loss. claim. injury. damage or expense arising out of or related to the peneration. storage,
or removal or disposal of TENANT'S garbage, refuse or solid wasie.

(h) To use ils best effons 1o cause all trucks serving the Demised Premises 1o load and
unload from the hours of 7:00 a.m. to i1:00 am. and not to permit such trucks 10 service
through the front entrance ol the Demised Premises excepi when no other entrance is
available.

(i) To take no action that would: (i) violate LANDLORIY'S contracts if any. affecting the
Property or (ii) cause any work stoppage. picketing or cause any manner or interference
with LANDLORD. customers or any person lawfully in and upon the Property.

(j) To abidc by and observe all reasunable rules and regulations established from time to
time by LANDLORD and LANDLORD'S insurance camnier with respect lo the operalion
of the Property. Rules and regulation arc stisched and incorparated herein as EXHIBIT
“C™.

(h) Not w conduct any auction. fire. bankrupicy or selling-out sale on or about the
Demised Premises eacept in strict compliance with City Code Chapter 18.

(1) To pay for all pest extermination at such intenvals and senvice levels that | ANDLORD
deems appropriate to maintain the Premises free of pests and vermin.

(m) TENANT shall not (either with or without negligence} cause or permit the escape.
disposal or release of any biologically or chemicelly active or other hazardous substances
or materials which TENANT or it agents brought onto the Propenty. TENANT shall not
allow storage or use of such materials or substances in any manner not sanctioned by law
or by the highest standards prevailing in the industry for the storage and use of such
substances or materials. nor allow to be brought into the Demised Premised or the
Property any such materials or substances except 1o use in the ordinary course of
TENANT'S business. and then only after wnitten notice is ginen to LANDLORID of the
identity of such substances or materials Without limitation. hazardous substances and
materials shall include those described in the Comprehensive Envitonmental Response,
Compensation and Lisbility Act of 1980, as amended. 42 U.S.C Section 0601 et seq . the
Resource Conservation and Recovery Act. as amended. 42 U.5.C. Scetion 6901 ef seq..
Q



any applicable state or local law and the regulations adopted under these acts. In eddition,
TENANT shall cxecute affidavits, representations and the like from time to time a1
LANDLORD'S request concerning TENANT'S best knowledge and belief regarding the
presence of hazardous subsiances of materials in the Demised Premises. In all events,
TENANT shall indemnify LANDLORD in the manner elsewhere provided for in this
lease against any liability resulting from any releasc of hazardous subsiances of
materials in the Demised Premises or Property by TENANT or it agents, while TENANT
is in possession or caused by TENANT or persons acting under TENANT which is due to
hazardous substances that TENANT or its agents brought onto the Demised Premises or

Property.

(n) TENANT will provide and be responsible for security at the Premiscs. To the extent
necessary, LANDLORD agrees to coordinate Mallory Square security with TENANT.

7. COVENANT OF QUIET POSSESSION - Sa long as TENANT pays all of the rent and
charges duc herein, TENANT shall peaceably and quietly have, hold. and enjoy the Demised
Premises throughout the term of this Lease without interference or hindrance by LANDLORD or
any person claiming by, through, or under LANDLORD.

8. INDEMNIFICATION - To the fullest extent permitted by law, the TENANT expressly
agrees to indemnify and hold harmless the City of Key West, their respective officers. directors,
agents and employees (hercin called the “indemnitees™) from any and all liability for damages,
incluoding. if allowed by law, reasonable attomney s fees and court costs. such legal expenses to
include costs incurred in establishing the indemnification and other rights agreed to in this
Paragraph, to persons or property. caused in whole o in part by any act, omission, or default by
TENANT o its subcontractors. material men. or agents of any tier or their employees. arising out
of this agreement or its performance. including any such damages caused in whole or in part by
any act, omission or default of any indemnitee. but specifically excluding any claims of, or
damages against an indemnitee resulting from such indemnitee's gross negligence. or the willful.
wanton or intentional misconduct of such indemnitee or for statutory violation or punitive
damages except and 10 the eatent the statutory iolation or punitive damages are caused by or
result from the acts or omissions of the TENANT o its subcontractors. material men or agents of
any tier or their respective employees.

The indemnification obligations under this Agreement shall not be restricted in any way by any
limitation on the amount or type of damages. compensation, of benefits payable by or for the
TENANT under Workers™ Compensation acts, disability benefits acts. or other employee benefits
acts, and shall extend to and include any actions brought by or in the name of any employee of
the TENANT or of any third party to whom TENANT may subcontract a work. This
indemnification shall continue beyond the date of termination of the Agreement.

9. TENANT'S INSURANCE - At TENANT'S sole cost and expense, TENANT is
10 secure, pay for, and fike with the LANDLORD, during the entirc Term hereof. an occurrence
form commercial general liability policy. covering the Demised Premises and the operations of
TENANT and any person conducting business in. on or about the Demised Premises in a al feast
the following minimum amounts with specification amounts to prevail if greater than minimum
amount indicated. Notwithstanding any other provision of this Lease, J ENANT shall provide the
minimum limits of liability coverage as follows:

Commercial General Liabilin ~ $2.000.000 Aggregate
$2.000.000 Products Aggregate
$1.000.000 Any One Occurrence
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$1.000,000 Personal Injury
$300,000 Fire Damage/Legal

TENANT shall also procure the following insuranve coverage:

(i) ~All risk™ property insurance, including theft coverage, writien at replacement cost
value and a replacement cost endorsement insuring TENANT'S improvements and
betterments, fixtores, fumishings. cquipment and any other property belonging to
TENANT.

(ii) Workers compensation coverage as required by the provisions of Florida statute.

Any consignment agreement uscd by 1 ENANT must provide that consignor acknowledge that the
LANDLORD does not have any liability whatsoever for any damage which may be done to items
tefi in the Demised Premises on consignment. The TENANT must provide the LANDLORD with
a copy of any consignment agrecment used by TENANT regarding Demised Premiscs.
LANDLORD shall not be responsible for damage o any property belonging to TENANT or
consignor. TENANT completely indcmnifies the LANDLORD with regard 10 any claims made
by any consignor for any reason From time to time during this Lease, at LANDLORD'S request,
TENANT shall (i) procure, pay for and keep in full force and effect such other insurance as
LANDLORD shall require and (i) increase the limits of such insurance as LANDLORD may

reasonably require.

Any general liability or other policy insuring the LANDLORD does not provide any contributing
or excess coverage for TENANT. The policies TENANT procures for TENANT'S exposure are
the only coverage available to TENANT

TENANT shall furnish an original Centificate of Insurance indicating, and such policy providing
coverage, to LANDLORD named a» ~Additional Insured” on & PRIMARY and NON
CONTRIBUTORY basis utilizing an 150 standard endorsement at least as broad as CG 2010
(11/85) or its equivalent, INCLUDING A “Waiver of Subrogation™ clause in favor of
LANDLORD on ail policics. TENANT will maintain the General Liability coverage summarized
above with coverage continuing in full force including the “additional insured” endorsement until
a1 least 3 years beyond the termination of this Lease.

TENANTs insurance policies shall be endorsed to give 30 days written notice 1o LANDLORD in
the event of cancellation or material change, using form CG 02 24, or its equivalent.

All policies of insurance required to be carried by TENANT pursuant 10 this 1.ease shall be
written by responsible insurance companies authorized to do business in Florida with an AM Best
rating of A-V| or better. An) such insurance required 1o be carried by TENANT hereunder may
be fumished by TENANT under any blanket policy carried by it or under a separatc policy
therefore. Centificates shall be delivered to LANDLORD prior to the commencement of the Term
of this Lease and. upon renewals, but not less than sixty {60) days prior to the expiration of such
coverage. In the event TENANT shall fail to procure such insurance. LANDLORLD may. at its
option. procure the same for the account of TENANT, and the cost thereof shall be paid to
LANDLORD as an sdditional charge upon receipt by TENANT of bills therefore, together with
an sdministrative fee equal to fifteen (15%) percent to cover the cost of the LANDLORD'S
efforts to procure such policy.

Cenificates of Insurance submiticd 10 1 ANDLORD will not be accepted without copies of the
endorsements  being  requested. This includes additional insured cndorsements,
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cancellation/material change notice endorsements. and waivers of subrogation. Copies of
USL&H Act and Jones Act endorsements will also be required if necessary. PLEASE ADVISE
YOUR INSURANCE AGENT ACCORDINGLY.

10. ASSIGNMENT AND HYPOTHECATION - This Leasc is not transferable or
assignable and may not be hypothecated mor sublet without the prior written consent of the
LANDLORD which may be withheld and shall be a1 the sole discretion of the LANDLORD.

Any assignment of sub-letting, even with LANDLORD'S consent shall not relieve TENANT
from liability for payment of Rent or from the obligation to keep and be bound by the agreements
of this Lease. The acceptance of Rent from any other person shall not be deemed to be a waiver
of any of the agreements of this Lease or to be consent 10 the assignment for the benefit of
creditors or by operation of law and shall not be effective to transfer any rights to any assignee
without prior consent of LANDLORD. In the event TENANT wishes 1o assign this Lease and
LANDLORD consents to such assignment. LANDLORD may charge a reasonable fee, not to
exoced $500.00 10 help offset any costs LANDLORD may have in preparing such assignment. of
in examining the information, financial statements. operating history, references, etc., necessany
1o effectuate same. Any assignment. transfer. hypothecation, mortgage. of subletiing without
LANDLORD'S written consent shall give LANDLORD the right 1o terminate this Lease and 1o
re-enter and repossess the Demised Premises and the LANDLORD'S right 1o damages shall
survive.

If the TENANT is a corporation. then a sake or transfer of a controlling interest in the corporation
by sale of stock or otherwise shall constitute an assignment for purposes of this provision.

i1,  SUBORDINATION - This Leasc. and all rights of TENANT hereunder, are and shall be
subject and subordinate to all mortgages. bond indentures and any other financing instrument
(hereinaficr referred to as security agreements) which may now or hereafier affect the Demised
Premises and to each and every advance made o1 hereafier 1o be made under such security
agreements and to all renewals, modifications, replacements and extensions of such security
agreements and spreaders and consolidations of such security agreements. This paragraph shall
be self operative and no further instrument of subordination shall be required to make it effective,
however. TENANT shall promptly execute and deliver any instrument reasonably requested 10
evidence such subordination.

If the holder of any such security instrument shall succeed to the rights of LANDLORD under
this Lease, then at the request of such party so succecding to the LANDLORIY'S rights and upon
such successor LANDLORD'S writien agreement 10 accept TENANT'S stiornment, TENANT
shall attom 1o such successor LANDLORD and will execute swch instruments as may be

of appropriate 1o evidence such attornment. Upon such attomment. this |.easc shall
continue in full force and effect as if it were a direct Leasc between the successor 1.LANDLORD
and TENANT upon ali the terms. conditions. and covenants as arc sct forth in this Lease and shall
be applicable after such attomment.

TENANT shall deliver to LANDLORD or the holder of any such security instrument or auditors,
or prospective purchascr or the owner of the fec, when requested by LANDLORD. a certificate to
the effect that this Lease is in full force and that LANDLORD is not in default therein. or stating
specifically any exceptions thereto. Failure to give such a centificate within ten business days
afier written request shall be conclusive evidence that the Lease is 1n full force and effect and
LANDLORD is not in default and in such event. TENANT shall be stopped trom asserting any
defaults known to TENANT at that time.



12.

13.

CONDEMNATION

18) It is further understood and agreed that if at any time during the continuance of
this Lease the legal title to the Demised real estate or the improvements or buildings
located thereon or any portion thereof be taken or appropriated or condemned by reason
of eminent domain. there shall be such division of the proceeds and awards in such
condemnation proceedings and such abatement of the fixed rent and other adjustments
made as shall be just and equitable under the circumstances. If the LANDLORD and the
TENANT are unable to agree upon what division of the condemnation award, abatement
of fixed rent, or other adjustments are just and equitable within thirty (30) days after such
award has been made. then the matters in dispute shail. by appropriate proceedings. be
submitied 10 a court having jurisdiction of the subject matter of such controversy for its
decision and determination of the matters in disputc. If the legal title to the entire
Demised Premises be wholly taken by condemnation. or if the portion taken will prevent
the Demised Premises from being used for the purpose the TENANT intends, this Lease
shall be canceled.

(b) In general, it is the intent and agreement of the parties that upon condemnation, the
parties hereto shall share in the condemnation award to the extent that they would be
entitled 1o receive compensation and damages under the Florida law for the depreciation,
damage. or destruction of their interests by the exercise of the right of eminent domain.
In no event shall TENANT be permitted to reccive a share based on the value of the land

or buildings, and’or improvements.

TENANT'S DEFAULT

{8} If the TENANT shatl fail to pay any of the taxes or assessments herein provided
for: or in case of the sak of or forfeiture of the Demised Premises or any pan thereof
during the demised term for non-payment of sny tax or assessmenl. or in case the
TENANT shall fail to keep insured the building or improvements which are now or
which may at any time hercafier be upon the Demised Premises. as herein provided for,
or shall fail w spend insurance money. as herein provided for: or if the TENANT shall
fail to perform any of the covenants of this Lease by it to be kept and performed. then, in
any of such events. except in the evenl of non-payment of wnt, upon ten (10) business
days written potice. within which the TENANT may cure. and upon ils failure to cure, it
shall and may be lawful for the LANDLORD. et its election, 1o declare the demised term
ended and to re-enter upon said Demised Premises, building. and improvements situated
thereon. or any part hereof. cither with or without process of law. the TENANT hereby
waiving any demand for possession of the Demised Premises and any and all buildings
and improvements then situated thercon. In the event of nonpayment of rent,
LANDLORD may assent its right of notice and eviction pursuant lo Chapter 83, Florida
Statutes.

(b Or, the LANDLORD may have such other remedies as the law and this
instrument afford. and the TENANT covenants and agrees that upon the termination of
said demised term. at such election of the said LANDLORD, or in any other way,
TENANT will surrender and deliver up the Demised Premiscs and property (real and
personal) peaceably 1o the LANDLORD, its agent. or attomeys, immediately upon the
termination of the said demised term. If the TENANT, its agents. attorney s, or shall hold
the Demised Premises or any part thercof, one (1) day afler the same should be
surrendered mccording to the terms of this Lease, it shall be deemed guilty of forcible
detainer of the Demised Premises under the statute and shall be subject to eviction or
removal. forcibly or otherwise, with or without process of law
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(¢  BANKRUPTCY OF TENANT. IN THE EVENT TENANT FILES ANY FORM

OF BANKRUPTCY. LANDLORD SHALL BE ENTITLED TO IMMEDIATE
TERMINATION OF THE AUTOMATIC STAY PROVISIONS OF 11 US.C. §362,
GRANTING THE LANDLORD COMPLETE RELIEF AND ALLOWING THE
LANDLORD TO EXERCISE ALL OF HIS LEGAL AND EQUITABLE RIGHTS AND
REMEDIES, INCLUDING. WITHOUT LIMITATION. THE RIGHT TO TERMINATE
THIS LEASE AND DISPOSSESS TENANT FROM THE DEMISED PREMISES IN
ACCORDANCE WITH FLORIDA LAW. ADDITIONALLY, TENANT AGREES NOT
TO DIRECTLY OR INDIRECTLY OPPOSE OR OTHERWISE DEFEND AGAINST
THE LLANDLORD'S EFFORT TO GAIN RELIEF FROM ANY AUTOMATIC STAY.
THE LANDLORD SHALL BE ENTITLED AS AFORESAID TO THE LIFTING OF
THE AUTOMATIC STAY WITHOUT THE NECESSITY OF AN EVIDENTIARY
HEARING AND WITHOUT (HE NECESSITY OR REQUIREMENT OF THE
LANDLORD TO ESTABLISH OR PROVE THE VALUE OF THE LEASEHOLD, THE
LACK OF ADEQUATE PROTECTION OF HIS INTEREST IN THE LEASEHOLD, OR
THE LACK OF EQUITY IN THE SAME. TENANT SPECIFICALLY AGREES AND
ACKNOWLEDGES THAT THE LIFTING OF THE AUTOMATIC STAY
HEREUNDER BY THE APPROPRIATE BANKRUPTCY COURT SHALL BE
DEEMED TO 8E "FOR CAUSE™ PURSUANT TO SECTION 362(DX1).

(d) Where the alleged defauh consists of some alleged violation of any term of this
Lease. other than the payments of money, including rent. the LANDLORD may not
declare this Lease in default until such violation shall have continued for ten (10) days
after the LANDLORD shall have given the TENANT wrilten notice of such violation.
and TENANT shall put hove undertaken, during said ten (10} day nolice period. to cure
said violation by vigorous and affirmative action. provided. however. that nothing herein
contained shall be construed as preciuding the LANDLORD from having such remedy as
may be and become necessary in order 10 preserve the LANDLORD'S right and interest
of the LANDLORD in the Demised Premises and in this Lease. even before the
expiration of the grace or notice periods provided for in this paragraph. if. under
particular circumsiances then existing, the allowance of such grace or the giving of such
notice would prejudice or endanger the rights and estate of the LANDLORD in this Lease
and in the Demised Premises. With respect 1o the payment of the insurance premiums,
the same must be paid at least fifleen {15) days prior to the time when the policies would
lapse for the failure to pay premiums thereon, and evidence of such payment given to the
LANDLORD without any writien notice being required 10 be served upon the TENANT
in connection therewith

(e All defasull and grace periods shall be deemed to run concurrently and not
consecutively.

H It is mutuatly covenanted and agreed that the various rights. powers. options,
elections. privileges. and remedies of the LANDILORD contained in this Lease shall be
construed as cumulative and no one of them shall be construed as being exclusive of the
other »r exclusive of any rights or privritics allowed by law.

ig) It is further covenanted and agreed by and between the parties herelo that the

right given to the LANDLORD in this Lease to collect the rent that may be due under the

terms of this Lease by any proceeding under same. or the right 1o collect any additional

rent, money, or payments due under the terms of this Lease by any proceedings under

same, of the right given the LANDLORD 1o enforce any of the terms end provisions of
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this 1.ease shall not in any way affect the right of such LANDLORD to declare this Lease
void and the terms ended hereby. as herein provided. when defauh is made in the
payment of said rent or when default is made by the TENANT in any of the terms and
provisions of this Lease.

(h) In the cvent of litigation in connection wilh this Lease, the prevailing party shall
be entitled 1o recover from the losing party as pan of an order. judgmenL. or award that
may be rendercd. all of the prevailing pany’s costs and expenses of such litigation.
including without limitation reasonable attomey’s fees and costs, through and including

all trial and appeliate levels and post-judgment proccedings.

14, TENANT'S REPAIRS - The TENANT covenants and aprees with the LANDLORD
that during the continuance of this lease. the TENANT shall be solely responsible for
maintaining the Demised Premises in a clean, sanitary and safe condilion in accordance with the
taws of the State of Florida and in accordance with afl dircctions. rules and regulations of all
inspectors. governmental departments and agencics having jurisdiction over the Demized
Premises to ensure a good state of repair of the Demised Premises and all fumishings. including
any special equipment brought, placed. o1 installed upon the Demised Premises by TENANT: nor
will the TENANT suffer or permit any strip. waste, or neglect of any building or such personal
property to be committed; and the TENANT will repair, replace. and renovate the said resl and
personal property as often as it may be necessary in order to keep the building or buildings and
the personal property which is subject to the LANDLORD'S lien. in good vepair and condition.
In the event that improvements or repairs arc contemplated prior 10 or at the beginning of or
during TENANT'S occupancy. then this provision shall apply to the condition of the property as
of the last repair, improvement or renovation.

In the event that LANDLORD shall deem it necessary or be required by any governmental
suthority 10 repair, alter, remove. reconstruct of improve any part of the Demised Premises or of
the property (unless the same resull from TENANT'S act. neglect. default or mode of operation,
in which event LANDLORD shall make all such repairs. alierations or improvements at
TENANT'S sole cost and expense), then the same shall be made by LANDLORD with
reasonable dispatch, and should the making of such repairs. altcrations and improvements cause
any interference with TENANT'S usc of the Demised Premises, such interference shall not
relieve TENANT from the performance of its obligations hereunder nor shall such interfercnce be
deemed an actual or constructive eviction or partial eviction or result in abatement of rental.

1S.  ALTERATIONS - TENANT shall not make gny alterations. additions or improvements
to the Demised Premises (whether or not the same may be structural in nature) withoul
1LANDLORD'S prior written consenl Al alierations. additions. or improvements made to the
Demised Premises. eacept movable (urniture and squipmwnt installed at TENANT'S expense.
shall be the property of the LANDLORD and remain upon and be surrendered with the Demised
Premises at the expiration of the term of this Lease: provided. however. that LANDLORD may
require TENANT 10 remove any additions made at TENANT'S request to the Demised Premises
and to repair any damage caused by such removal. and provide further. that if TENANT has not
removed its property and equipment within ten (10) days afier the expiration or termination of
this Lease. LANDLORD may elect to retain the same as abandoned property.

In the event TENANT shall request LANDLORD'S permission. and LANDLORD shall permit
TENANT to perform any alterations. additions. improvements or repairs to the Demised
Premises. TENANT shall (i} submit its plans and specifications to LANDLORD for its approval
prioe 10 the commencement of any construclion, (ii) oblain all necessany permits prior to the
commencement of any construction, (1ii) only use contractors approved by 1L.ANDI ORD, (iv) not
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permil any construction liens o be placed or remain on the Demised Premises. In the event a
construction lien shall be filed against the Demised Premises as a result of work undertaken by
TENANT, TENANT shall within ten (10) days of receiving notice of such lien, discharge the lien
of record either by payment of the indebtedness to the lien claimant or by filing a bond as security
therefore. All such work made hy or on behalf of TENANT shall be performed in such manner
as LANDLORD may designate and in accordance with all applicable laws and regulations of
govemnmental authorities having jurisdiction over the same. All such work by TENANT or its
contractors shall not interfere with. impede or delay any work by LANDLORD or its contractors,
tenants or tenant’s contractors, All contraciors engaged by TENANT shail be bondable. licensed
contraclors. possessing good labor relations, and capable of performing quality workmanship.

16.

17.

EQUIPMENT, FIXTURES AND SIGNS

(a) All furnishings. fixtures. trade fixtures, equipment. and signs used on the Demised
Premises by TENANT but provided by LANDLORD. will, at all times, be. and remain.
the property of LANDLORD. Pruvided that this Lease is in good standing and subject to
the LANDLORD'S lien for rent, TENANT will have the right to remove any fumiture or
fixtures provided by TENANT, or any pan thereof, from the Demised Premises during
the torm of this 1.easc. at the expiration thereof, or within a reasonable time thereafier.
provided, however. that TENANT. in so doing. docs not cause any irreparable damage to
the Demised Premises, and provided further. that TENANT will pay or reimburse
LANDLORD for the reasonable expense of repairing damage caused by such removal.

(b) All TENANT1 signs shall be approved by the LANDLORD and must meet all
applicable codes. The cxact localion. style. teat. and color(s) of the sign shall be agreed
upon by the LANDLORD, in writing. prior to TENANT’S installation. LANDLORD’S
approval shall not be unreasonably withheld or delayed.

ADDITIONAL COVENANTS OF THE TENANT

{ay The TENANT shall pay for all utilities associated with the use of the Demised
Premises including, but not limited 1o, water, electricity, sewer, gas and waste, (il
applicable).

{b) The TENANT covenants and apreet with the 1 ANDILORD that no damage or
destruction to any building or improvement by fire. windstorm, or any uther casualty
shall be deemed 1o entitle the TENANT to surrender possession of the Demised Premises
of to terminate this Lease or 1o violate any of its provisions or 1o cause any abatement or
rebate in the rent then due or therealier becoming due under the terms hervol. unless
otherwise specifically provided tor hercin. If the Lease be canceled for the TENANT'S
defaull a1 any time while there remains outstanding any obligation from any insusance
company to pay for the damage or any part thercof, then the claim against the insurance
company shall. upen the cancellation of the within-l.case, be deemed immediately to
become absolute and wnconditional properts of the LANDLORD. In the event of
destruction to the Demised Premises by casually or hazard. LANDLORD will have the
option of canceling the lease. or repainng the huilding. and in the evem that the
L ANDLORD clects io repair the building. an appropriate abatement of rent will nccur.

(c) The TENANT shall be responsible for the HVAC and all air conditioning systems
togethes with the plumbing and electrical sy stem.

{d1 The TENANT shall be responsible for maintaming the rond and exterior of the
building.



(¢) The TENANT covenants and agrees with the LANDLORD that nothing in this Leasc
contained shall ever be construed as empowering the TENANT to encumber or cause the
LANDLORD to encumber the: tithe or interest of the LANDLORD.

() The TENANT covenants and agrees with the LANDLORD that. a! the termination of
this Lease. the TENANT will peaccably and quictly deliver unto the LANDLORD.,
possession of the Demised Premises and all buildings and improvements located thereon,
as well as the TENANT™'S interest in all fixtures and equipment appertaining thereto.

(g) The TENANT agrees not to make any intcrnal changes or exterior changes or
alterations without written approval of the LANDLORD. This provision does not apply
to TENANT'S trade fixtures and/or other non-permanent fixtures on the interior of the
Demised Premises.

18. LANDLORD'S RIGHT OF ENTRY - The LANDLORD or its agents shall have the
right to enter upon the Demised Premises at all reasonable times 1o examine the condition and use
thereof, provided only that such right shall be exercised in such manner as not to interfere with
the TENANT in the conduct of the TENANT'S business on said Demised Premises. If the said
Demised Premises are damaged by fire, windstorm, or by any other casuslty which caused the
Demised Premises 10 be exposed o the elements, then the LANDLORD may enter upon the
Demised Premises to make emergency repairs. LANDLORD may enter upon the Demised
Premises to make renovations and repairs of s non-emergency nature by giving reasonable notice
10 the TENANT. and in such a manner as to minimize any inconvenience to both parties.

19. TENANT'S ACCEPTANCE - The TENANT accepts the Demised Premises and
improvements thereon in an as is condition and all improvements and additions shall be ai the
sole expense of the TENANT except as may be otherwise provided for in this Lease.

20. MISCELLANEOUS PROVISIONS - It is mutually covenanted and agreed by end
between the partics as follows:

(a) That no waiver of a breach of any of the covenants in this Lease contained shall be
construed to be a waiver of all succeeding breach of the same covenant.

(b) That time is of the essence in every particular and particularly where the obligation to
pay moncy is involved.

(c) That all arrearages in the psyment of ren or in the repayment 10 the 1 ANDLORD of
any sums which the LANDLORD may have paid in order to curc 8 default of the
TENANT (as elscwhere hercin provided for). shall bear interest from the date when due
and payable at the highest rate permitted by law until paid.

{d) That no modification, releasc. discharge. ar waiver of any provision hereof shatl be of
any force, effect. or valve unless in writing and signed by the persons who are then
LANDLORD and TENANT.

{¢) That all covenants, promiscs. conditions. and obligations contained herein or implied
by law. or covenants running with the land, shali attach 1o and be binding upon the heirs.
executors. administralors, successors, legal represematives, and assigns of each of the
parties to this Lease.

(f) That this instrument contains the entire agreement hetween the parties as of this date.
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and that the execution hereof has not been induced by cither of the panics by
representations. promises o understandings not expressed herein. and that there are not
collateral agreements. stipulations, promiscs, or understandings whatsoever between the
respective parties in any way touching the subject matter of this instrument which are not
expressly contained in this instrument.

(g) That when cither of the parties desire to give notice to the other or others in
connection with and according to the terms of this Lease, such notice shall be deemed
given when it shall have been deposited in the U.S. Registered or Centified mail with
sufficient postage pre-paid thereon 1o carry it to its addressed destination. Said notice
shall be addressed as follows:

AS TO LANDLORD: PROPERTY MANAGER
CITY OF KEY WEST
P.O. BOX 1409
KEY WEST. FL. 33040

AS TO TENANT: FRED SALINERO
CASA CAYO HUESO. LLC
$713 FIRST AVENUE
KEY WEST, FL 33040

WITH A COPY TO: EDWIN SWII'T
IROPICAL SHELL & GIFTS
201 FRONT STREET, SUITE 224
KEY WEST, F1. 33040

When the parties on cither side (LANDLORD or TENANT) consists of more than one
person. notice or defavlt by one of the persons on that side shall constitute notice or
default by all of the persons on that side.

(h} This Leasc and the provisions thercof shall be governed by and construed and
enforced in accordance with the laws of the Siate of Florida.

(i) If the TENANT or TENANTS arc signing in & capacity other than as individuals, then
the LANDLORD may require personal guarantees from individuals as the LANDLORD
decms necessany.

() LANDLORD may delegale its decision-making authority regarding any provision of
this Lease to an Advisory Board.

18



IN WITNESS WHEREOF. the partics hereto have caused the foregoing Lease 1o be executed on
the dav and year first above written.

SAalies LANDLORD: City of Key West

) C»/iwd %

€ h:M Smith, € |t>

Barc 5‘(&' Date: 5 15) '5

TENANT Casa Cayo Hueso. LLC

p ,-
‘G/J?__%._Q «1/ {ég. By: __,J/ -
TINESS ‘red Salincro, Manzger Member

pue: 7] 2G |15 Dute: /29 /2075

e , __—.

PATRICIA B PRTT eroon
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EXHIBIT "8

Tenant Casa Coyo Huamo, inc.
Locsson 419 Wall Sirest quars Fast 10083 BASE RENT
Contecl Fred Sslinere Torm 10 yeon effectiva 10/1113
Period Bmse Rent Bane Ront B Wom 8aios Tma Total Ront YOTAL Parcentage Rert
|___Beginning poreg R Wih Tax RENT Base Amownt
YEAR B CP1 incroases Anewal Monthly Monthly Bonthly ANNUAL

1 October 1. 2015 $M 00 $3M2,84200 |  $30211.83 $2,206 89 $32477.72 £389.732 88 $6.042.200.87

2 Oxiober 1, 2018 (o] .

3 |Ociober 1, 2017 cPl

4 (October 12070 cPi

8 Cetober 1, 2019 [~

[ (Oreaoter 1, 2020 [

? [Ociober 12021 |

[ Ocicber 1, 2022 CPi

[ Ockober 12023 [

10 Ocicber 1. 2024 [




TENANT shall not use any area outside of the demised premises as shown on Exhibil A or any
portion of any public area or any parking areas for or any other purpose whatsoever including but
not limited to the storage of goods, inventory. equipment, materials, whether or not said area is
inside  building or outdoors.



EXHIBIT =D

TENANT'S written notice of acceptance of the Demiscd Premises and setting forth the
commencement and expiration dates of the kease.



Filed with the Clerk on _ May 6 , 2015.

Mayor Craig Cates Yes
Vice Mayor Mark Rossi Yes
Commissioner Teri Johnston Yes
Commissioner Clayton Lopez Yes
Commissioner Billy Wardlow Yes
Commissioner Jimmy Weekley Absent
Commissioner Tony Yaniz Yes

A
&

CRAIC CATEZ, M

" rfudu /é; Huﬂb

CHERYL SMITH TY CLERK
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THE CITY OF KEY WEST

Post Office Box 1409 Key West, FL 33041-1409 (305) 809-3700

To: El Meson De Pepe
Address: 410 Wall Street Key West, Fl. 33040

From: The City of Key West Fire Dept. Fire Prevention Bureau
Date: 2/7/2023

Reference: Occupancy Load

This is to advise you that based on our inspection of your property your occupancy
load is as follows:

OUTSIDE EMPLOYEES:12
INSIDE EMPLOYEES :18
TOTAL EMPLOYEES: 30

INTERIOR DINING OCCUPANTS: 89

EXTERIOR COVERED PATIO DINING OCCUPANTS: 114
EXTERIOR GARDEN DINING OCCUPANTS: 48

TOTAL DINING OCCUPANTS: 251

Total Maximum Occupancy Load Is: 281

A sign must be posted in plain view within the establishment stating this maximum
allowable occupancy load. The sign shall have dimensions of not less than six inches
in height and eighteen inches in length. The statement “Occupancy Load” followed by
the number assigned above shall be printed clearly in red letters and numerals upon a
white background.

Your cooperation in this matter of public safety is greatly appreciated. If you have any
questions regarding this occupancy load, please contact our office.

Jason Barroso, Fire Marshal
Key West Fire Department

1600 N. Roosevelt Boulevard

Key West, Florida 33040
305-809-3933 Office

jbarroso(c.cityotkeywest-fl.pov
Serving the Southernmost City

Key to the Caribbean - average yearly temperature 77 © Fahrenheit.



