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Environmental Resource Permit 
 

Permittee: Conch Harbor Retail Center LLC 
 

Permit No: 44-0306205-002 
 

PROJECT LOCATION 
The activities authorized by this Permit are located at the Conch Harbor Marina, 951 
Caroline Street, Key West, Florida, in Section 31, Township 67 South, Range 25 East, 
Monroe County; RE#00002970-000000, within Key West Bight, Class III Waters.   
 
AUTHORIZATIONS 
Dock reconfiguration 
 
Project Description 
The permittee is authorized to reconfigure the terminus of an existing multi-slip 
commercial docking facility within Key West Bight, Class III Waters, as follows: 

 
1. Remove an existing floating dock;  
2. Install a new floating dock containing 5 slips, including four (4) new permanent 

slips (#50-53) and one new (1) temporary fueling slip (#F-1) for a new fueling 
facility;   

3. Reconfigure an existing, pile-supported dock by: 
a. relocating the existing fueling facility further waterward,  
b. relocating one (1) existing temporary fueling slip and adding one (1) new 

temporary fueling slip (#F-2), and 
c. relocating an over-water two-story building containing a dockmaster’s office, 

ships store, and bait station; and     
4. Install a new finger pier containing one (1) new permanent slip (#48).   

 
Authorized activities are depicted on the attached drawings.  
 
To offset unavoidable impacts that will occur from these authorized activities, the 
permittee has made a monetary contribution of $1,012 to the Florida Keys National 
Marine Sanctuary (FKNMS) Coral Nursery Program.  A monetary donation to this 
program is used to support field-based, underwater coral nurseries within the FKNMS 
in Key West, Florida.  Specifically, donations are utilized to directly offset costs 
associated with maintaining corals that have been rescued from permitted construction 
sites in a dockside and offshore underwater coral nursery until such time that corals can 
be directed to beneficial use projects, such as scientific research, education, and reef 
restoration at vessel grounding sites.  Donations to the FKNMS Coral Nursery Program 
were made to the National Marine Sanctuary Foundation, a non-profit 501(c)(3) tax-
exempt organization, and earmarked for the FKNMS Coral Nursery.  A skilled 
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subcontractor, CBE Marine, LLC, manages the coral nursery facilities and is reimbursed 
for services by the National Marine Sanctuary Foundation's Coral Nursery Program 
donations.  The cost associated with coral propagation and husbandry in the FKNMS 
Coral Nursery Program has been estimated at $10,000 per square meter of coral (or 
$1/sq. cm. coral) based on a review of coral nursery costs prepared by NOAA 
economists in 2006.  In this case, the $1,012 donation provides for the transplantation of 
920 sq. cm. of coral (920 sq. cm. @ $1/sq. cm. + 10% admin. fee). 
 
The project described above may be conducted only in accordance with the terms, 
conditions and attachments contained in this permit.  The issuance of this permit does 
not infer, nor guarantee, nor imply that future permits or modifications will be granted 
by the Department. 
 
Sovereignty Submerged Lands Authorization 
If applicable, this permit constitutes the authority sought under Section 253.77, Florida 
Statutes (F.S.), and Chapters 18-21, Florida Administrative Code (F.A.C.), to pursue this 
project.   
 
Federal Authorization 
A copy of this permit has been sent to the U.S. Army Corps of Engineers (USACE).  The 
USACE may require a separate permit.  Failure to obtain any required federal permits 
prior to construction could subject you to enforcement action by that agency.  
Specifically, this permit does not constitute any permission that may be necessary from 
the United States Army Corps of Engineers to encroach into the area of the perpetual 
right of way and spoil disposal easement (Document No. 24526). 
 
Coastal Zone Management 
This permit also constitutes a finding of consistency with Florida’s Coastal Zone 
Management Program, as required by Section 307 of the Coastal Management Act. 
 
Water Quality Certification 
This permit constitutes certification of compliance with state water quality standards 
under Section 401 of the Clean Water Act, 33 U.S.C. 1341. 
 
Other Authorizations 
You are advised that authorizations or permits for this project may be required by other 
federal, state or local entities including but not limited to local governments and 
homeowner’s associations.  This permit does not relieve you from the requirements to 
obtain all other required permits or authorizations. 
 
In addition, you are advised that your project may require additional authorizations or 
permits from the municipality/county in which the project is located.  Please be sure to 
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contact the local county building and environmental department to obtain these 
required authorizations.   
 
PERMIT  
The activities described herein must be conducted in accordance with: 
 The Specific Conditions 

 The General Conditions  

 The limits, conditions and locations of work shown in the attached drawings 

 The term limits of this authorization 

 
You are advised to read and understand these conditions and drawings prior to 
commencing the authorized activities, and to ensure the work is conducted in 
conformance with all the terms, conditions, and drawings.  If you are utilizing a 
contractor, the contractor also should read and understand these conditions and 
drawings prior to commencing the authorized activities.  Failure to comply with these 
conditions, including any mitigation requirements, shall constitute grounds for 
revocation of the Permit and appropriate enforcement action by the Department. 
 
Operation of the facility is not authorized except when determined to be in 
conformance with all applicable rules and this permit/certification/authorization, as 
specifically described above. 
 

SPECIFIC CONDITIONS: 
 

1. All submittals of information required by this permit shall be submitted to the 
Department’s Marathon office at 2796 Overseas Highway, Suite 221, Marathon, Florida 
33050. 
 
2. The permittee shall install educational signage, conspicuously placed at the new 
docking facility, which includes information on responsible boating practices.  Prior to 

construction, the permittee shall submit a proposal for the signage content, location, 
and timelines for installation to the Department for review and approval.  Construction 
shall not begin until the proposal is approved by the Department.  The approved 
signage shall be maintained for the life of the facility. 
 
3. The Permittee shall adhere to the attached Fuel Plan.   
 
4. The Permittee shall adhere to the attached Construction Implementation and 
Sequence Plan.   
 
5. Best management practices (primarily turbidity screens) for erosion and turbidity 
control shall be implemented and maintained at all times during construction and 
operation of the permitted activity to prevent siltation and turbid discharges in excess 
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of State water standards pursuant to Rule 62-302, F.A.C.  The Permittee shall be 
responsible for ensuring that erosion and turbidity control devices and procedures are 
inspected and maintained daily during all phases of construction authorized by this 
permit until all areas that were disturbed during construction are sufficiently stabilized 
to prevent erosion, siltation, and turbid discharges. 
 
6. The project shall comply with applicable State Water Quality Standards of 
Chapter 62-302, F.A.C., namely: 

62-302.500 – Minimum Criteria for All Waters at All Times and All Places 
62-302.530 – Surface Water Quality Criteria 
 

7. All personnel associated with the project shall be instructed about the presence 
of manatees and manatee speed zones, and the need to avoid collisions with, and injury 
to manatees.  The permittee shall advise all construction personnel that there are civil 
and criminal penalties for harming, harassing, or killing manatees which are protected 
under the Marine Mammal Protection Act, the Endangered Species Act, and the Florida 
Manatee Sanctuary Act.   
 
8. All vessels associated with the construction project shall operate at "Idle 
Speed/No Wake” at all times while in the immediate area and while in water where the 
draft of the vessel provides less than a four-foot clearance from the bottom.  All vessels 
shall follow routes of deep water whenever possible.   
 
9. Siltation or turbidity barriers shall be made of material in which manatees cannot 
become entangled, shall be properly secured, and shall be regularly monitored to avoid 
manatee entanglement or entrapment.  Barriers shall not impede manatee movement.  
 
10. All on-site project personnel are responsible for observing water-related activities 
for the presence of manatees.  All in-water operations, including vessels, shall be 
shutdown if a manatee comes within 50 feet of the operation.  Activities shall not 
resume until every manatee has moved beyond the 50-foot radius of the project 
operation, or until 30 minutes has elapsed wherein a manatee has not reappeared 
within 50 feet of the operation.  Animals shall not be herded away or harassed into 
leaving.  
 
11. Any collision with or injury to a manatee shall be reported immediately to the 
FWC Hotline at 1-888-404-FWCC.  Collision and/or injury should also be reported to 
the U.S. Fish and Wildlife Service in Jacksonville (1-904-731-3336) for north Florida or 
Vero Beach (1-772-562-3909) for south Florida. 
 
12. Temporary signs concerning manatees shall be posted prior to and during all in-
water project activities.  All signs are to be removed by the permittee upon completion 
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of the project.  Awareness signs that have already been approved for this use by the 
Florida Fish and Wildlife Conservation Commission (FWC) must be used.  One sign 
measuring at least 3 ft. by 4 ft. which reads Caution: Manatee Area must be posted.  A 
second sign measuring at least 8 1/2" by 11" explaining the requirements for “Idle 
Speed/No Wake” and the shutdown of in-water operations must be posted in a 
location prominently visible to all personnel engaged in water-related activities.  Please 
see the Florida Fish and Wildlife Conservation Commission website for information on 
how to obtain appropriate signs:   
http://www.myfwc.com/docs/WildlifeHabitats/Manatee_EducationalSign.pdf 
 
13. In the event discrepancies exist between the permit drawings and the Specific 
Conditions of this permit, the Specific Conditions shall prevail. 
 
GENERAL CONDITIONS: 
 
1. All activities authorized by this permit shall be implemented as set forth in the 
plans, specifications and performance criteria as approved by this permit.  Any 
deviation from the permitted activity and the conditions for undertaking that activity 
shall constitute a violation of this permit and a violation of Part IV of Chapter 373, (F.S.). 
 
2. This permit or a copy thereof, complete with all conditions, attachments, 
exhibits, and modifications shall be kept at the work site of the permitted activity.  The 
complete permit shall be available for review at the work site upon request by the 
Department staff.  The permittee shall require the contractor to review the complete 
permit prior to commencement of the activity authorized by this permit. 
 
3. Activities approved by this permit shall be conducted in a manner which does 
not cause violations of state water quality standards.  The permittee shall implement 
best management practices for erosion and pollution control to prevent violations of 
state water quality standards.  Temporary erosion control shall be implemented prior to 
and during construction and permanent control measures shall be completed within 
seven (7) days of any construction activity.  Turbidity barriers shall be installed and 
maintained at all locations where the possibility of transferring suspended solids into 
the receiving water-body exists due to the permitted work.  Turbidity barriers shall 
remain in place at all locations until construction is completed and soils are stabilized 
and vegetation has been established.  All practices shall be in accordance with the 
guidelines and specifications described in Chapter Six of the Florida Land Development 
Manual; A Guide to Sound Land and Water Management (Department of 
Environmental Regulation, 1988), unless a project-specific erosion and sediment control 
plan is approved as part of the permit.  Thereafter, the permittee shall be responsible for 
the removal of the barriers.  The permittee shall correct any erosion or shoaling that 
causes adverse impacts to the water resources. 
 

http://www.myfwc.com/docs/WildlifeHabitats/Manatee_EducationalSign.pdf
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4. The permittee shall notify the Department of the anticipated construction start 
date within thirty (30) days of the date that this permit is issued.  At least forty-eight 

(48) hours prior to commencement of the activity authorized by this permit, the 
permittee shall submit to the Department an “Environmental Resource Permit 
Construction Commencement” notice (Form No. 62-343.900(3), Florida Administrative 
Code (F.A.C.)) indicating the actual start date and expected completion date. 
 
5. When the duration of construction will exceed one year, the permittee shall 
submit construction status reports to the Department on an annual basis utilizing an 
“Annual Status Report Form” (Form No. 62-343.900(4), F.A.C.).  Status Report Forms 
shall be submitted the following June of each year. 
 
6. Within thirty (30) days after completion of construction of the permitted 
activity, the permittee shall submit a written statement of completion and certification 
by a registered professional engineer or other appropriate individual as authorized by 
law utilizing the supplied “Environmental Resource Permit As-Built Certification by a 
Registered Professional” (Form No. 62-343.900(5), F.A.C.).  The Statement of completion 
and certification shall be based on on-site observation of construction or review of as-
built drawings for the purpose of determining if the work was completed in compliance 
with permitted plans and specifications.  This submittal shall serve to notify the 
Department that the system is ready for inspection.  Additionally, if deviations from the 
approved drawings are discovered during the certification process, the certification 
must be accompanied by a copy of the approved permit drawings with deviations note.  
Both the original and revised specifications must be clearly shown.  The plans must be 
clearly labeled as “as-built” or “record” drawing.  All surveyed dimensions and 
elevations shall be certified by a registered surveyor. 
 
7. The operation phase of this permit shall not become effective; until the permittee 
has complied with the requirements of condition number six (6) above, has submitted a 
“Request for Transfer of Environmental Resource Permit Construction Phase to 
Operation Phase” (Form 62-343.900(7), F.A.C.); the Department determines the system 
to be in compliance with the permitted plans and specifications; and the entity 
approved by the Department in accordance with Sections 9.0 and 10.0 of the Basis of 
Review for Environmental Resource Permit Applications Within the South Florida 
Water Management District—August 1995, accepts responsibility for operation and 
maintenance of the system.  The permit shall not be transferred to such approved 
operation and maintenance entity until the operation phase of the permit becomes 
effective.  Following inspection and approval of the permitted system by the 
Department, the permittee shall initiate transfer of permit to the approved responsible 
operation entity if different from the permittee.  Until the permit is transferred pursuant 
to Rule 62-343.110(1) (d), F.A.C., the permittee shall be liable for compliance with the 
terms of the permit. 
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8. Each phase or independent portion of the permitted system must be completed 
in accordance with the permitted plans and permit conditions prior to the initiation of 
the permitted use of site infrastructure located within the area served by that portion or 
phase of the system.  Each phase or independent portion of the system must be 
completed in accordance with the permitted plans and permit conditions prior to 
transfer of responsibility for operation and maintenance of the phase or portion of the 
system to a local government or other responsible entity. 
 
9. For those systems that will be operated or maintained by an entity that will 
require an easement or deed restriction in order to enable that entity to operate or 
maintain the system in conformance with this permit, such easement or deed restriction 
must be recorded in the public records and submitted to the Department along with 
any other final operation and maintenance documents required by Sections 9.0 and 10.0 
of the Basis of Review for Environmental Resource Permit Applications Within the 
South Florida Water Management District—August 1995, prior to lot or unit sales or 
prior to lot or unit sales or prior to the completion of the system, whichever occurs first.  
Other documents concerning the establishment and authority of the operation entity 
must be filed with the Secretary of State where appropriate.  For those systems which 
are proposed to be maintained by the county or municipal entities, final operation and 
maintenance documents must be received by the Department when maintenance and 
operation of the system is accepted by the local government entity.  Failure to submit 
the appropriate final documents will result in the permittee remaining liable for 
carrying out maintenance and operation of the permitted system and any other permit 
conditions. 
 
10. Should any other regulatory agency require changes to the permitted system, the 
permittee shall notify the Department in writing of the changes prior to implementation 
so that a determination can be made whether a permit modification is required. 
 
11. This permit does not eliminate the necessity to obtain any required federal, state, 
local and special district authorizations prior to the start of any activity approved by 
this permit.  This permit does not convey to the permittee or create in the permittee any 
property right, or any interest in real property, nor does it authorize any entrance upon 
or activities on property which is not owned or controlled by the permittee, or convey 
any rights or privileges other than those specified in the permit and Chapter 40E-4 or 
Chapter 40E-40, F.A.C. 
 
12. The permittee is hereby advised that Section 253.77, F.S. states that a person may 
not commence any excavation, construction, or other activity involving the use of 
sovereign or other lands of the state, the title to which is vested in the Board of Trustees 
of the Internal Improvement Trust Fund without obtaining the required lease, license, 
easement, or other form of consent authorizing the proposed use.  Therefore, the 
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permittee is responsible for obtaining any necessary authorization from the Board of 
Trustees prior to commencing activity on sovereignty lands or other state owned lands. 
 
13. The permittee is advised that the rules of the South Florida Water Management 
District require the permittee to obtain a water use permit from the South Florida Water 
management District prior to construction dewatering, unless the work qualifies for a 
general permit pursuant to Rule 40E-20.302(4), F.A.C., also known as the “No Notice” 
rule. 
 
14. The permittee shall hold and save the Department harmless from any and all 
damages, claims or liabilities which may arise by reason of the construction, alteration, 
operation, maintenance, removal, abandonment or use of any system authorized by this 
permit. 
 
15. Any delineation of the extent of a wetland or other surface water submitted as 
part of the permit application, including plans or other supporting documentation, shall 
not be considered binding unless a specific condition of this permit or a formal 
determination under Section 373.421(2). F.S., provides otherwise. 
 
16. The permittee shall notify the Department in writing within 30 days of any sale, 
conveyance, or other transfer of ownership or control of a permitted system or the real 
property on which the permitted system is located.  All transfers of ownership or 
transfers of a permit are subject to the requirements of Rule 62-343.130, F.A.C.  The 
permittee transferring the permit shall remain liable for corrective actions that may be 
required as a result of any violations prior to the sale, conveyance or other transfer of 
the system. 
 
17. Upon reasonable notice to the permittee, Department authorized staff with 
proper identification shall have permission to enter, inspect, sample and test the system 
to insure conformity with the plans and specifications approved by the permit. 
 
18. If historical or archaeological artifacts are discovered at any time on the project 
site, the permittee shall immediately notify the appropriate Department office. 
 
19. The permittee shall immediately notify the Department in writing of and 
previously submitted information that is later discovered to be inaccurate. 
 
NOTICE OF RIGHTS 
 
This action is final and effective on the date filed with the Clerk of the Department 
unless a petition for an administrative hearing is timely filed under Sections 120.569 and 
120.57, F.S., before the deadline for filing a petition.  On the filing of a timely and 
sufficient petition, this action will not be final and effective until further order of the 
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Department.  Because the administrative hearing process is designed to formulate final 
agency action, the filing of a petition means that the Department’s final action may be 
different from the position taken by it in this notice. 
 
Petition for Administrative Hearing 
A person whose substantial interests are affected by the Department’s action may 
petition for an administrative proceeding (hearing) under Sections 120.569 and 120.57, 
F.S.  Pursuant to Rule 28-106.201, F.A.C., a petition for an administrative hearing must 
contain the following information: 
 
 (a) The name and address of each agency affected and each agency's file or 
identification number, if known; 
 (b) The name, address, and telephone number of the petitioner; the name, 
address, and telephone number of the petitioner's representative, if any, which shall be 
the address for service purposes during the course of the proceeding; and an 
explanation of how the petitioner's substantial interests are or will be affected by the 
agency determination;  
 (c) A statement of when and how the petitioner received notice of the agency 
decision;  
 (d) A statement of all disputed issues of material fact. If there are none, the 
petition must so indicate; 
 (e) A concise statement of the ultimate facts alleged, including the specific 
facts that the petitioner contends warrant reversal or modification of the agency's 
proposed action; and 
 (f) A statement of the specific rules or statutes that the petitioner contends 
require reversal or modification of the agency's proposed action, including an 
explanation of how the alleged facts relate to the specific rules or statutes; and 
 (g) A statement of the relief sought by the petitioner, stating precisely the 
action that the petitioner wishes the agency to take with respect to the agency's 
proposed action. 
 
The petition must be filed (received by the Clerk) in the Office of General Counsel of the 
Department at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 
32399-3000.  Also, a copy of the petition shall be mailed to the permittee at the address 
indicated above at the time of filing. 
 
Time Period for Filing a Petition 
In accordance with Rule 62-110.106(3), F.A.C., petitions for an administrative hearing by 
the permittee must be filed with 21 days of receipt of this written notice.  Petitions filed 
by any persons other than the permittee, and other than those entitled to written notice 
under Section 120.60(3), F.S., must be filed within 21 days of publication of the notice or 
within 21 days of receipt of the written notice, whichever occurs first.  Under Section 
120.60(3), F.S., however, any person who has asked the Department for notice of agency 
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action may file a petition with 21 days of receipt of such notice, regardless of the date of 
publication.  The failure to file a petition within the appropriate time period shall 
constitute a waiver of that person’s right to request an administrative determination 
(hearing) under Sections 120.569 and 120.57, F.S., or to intervene in this proceeding and 
participate as a party to it.  Any subsequent intervention (in a proceeding initiated by 
another party) will be only at the discretion of the presiding officer upon the filing of a 
motion in compliance with Rule 28-106.205, F.A.C. 
 
Extension of Time 
Under Rule 62-110.106(4), F.A.C., a person whose substantial interests are affected by 
the Department’s action may also request an extension of time to file a petition for an 
administrative hearing.  The Department may, for good cause shown, grant the request 
for an extension of time.  Requests for extension of must be filed with the Office of 
General Counsel of the Department at 3900 Commonwealth Boulevard, Mail Station 35, 
Tallahassee, Florida 32399-3000, before the applicable deadline for filing a petition for 
an administrative hearing.  A timely request for extension of time shall toll the running 
of the time period for filing a petition until the request is acted upon. 
 
Mediation 
Mediation is not available in this proceeding. 
 
FLAWAC Review 
The permittee, or any party within the meaning of Section 373.114(1)(a) or 373.4275, F.S., 
may also seek appellate review of this order before the Land and Water Adjudicatory 
Commission under Section 373.114(1) or 373.4275, F.S.  Requests for review before the 
Land and Water Adjudicatory Commission must be filed with the Secretary of the 
Commission and served on the Department within 20 days from the date when the 
order is filed with the Clerk of the Department. 
 
Judicial Review 
Any party to this action has the right to seek judicial review pursuant to section 120.68, 
F.S., by filing a Notice of Appeal pursuant to Rules 9.110 and 9.190, Florida Rules of 
Appellate Procedure, with the Clerk of the Department in the Office of General 
Counsel, 3900 Commonwealth Boulevard, M.S. 35, Tallahassee, Florida 32399-3000; and 
by filing a copy of the Notice of Appeal accompanied by the applicable filing fees with 
the appropriate District Court of Appeal.   
 
 

[this portion intentionally left blank] 
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The Notice of Appeal must be filed with 30 days from the date this action is filed with 
the Clerk of the Department. 
 

Executed in Lee County, Florida.   STATE OF FLORIDA DEPARTMENT 
       OF ENVIRONMENTAL PROTECTION 
 

        
       __________________________________ 

Jon M. Iglehart 
District Director  
South District Office 

 

JMI/ch 
 
Attachments: 
Project Drawings, 9 pages 
Fuel Plan, 2 pages 
Construction Implementation and Sequence Plan, 1 page 
Commencement notice /62-343.900(3)* 
Annual status report/62-343.900(4)* 
As-built certification/62-343.900(5)* 
Inspection certification/62-343.900(6)* 
Transfer construction to operation phase/ 62-343.900(7)* 
Application for transfer of an ERP permit/62-343.900(8)* 
*Can be downloaded at: http://www.dep.state.fl.us/water/wetlands/erp/forms.htm 
 

Copies furnished to: 

Permittee 
DEP, Office of General Counsel (electronically) 
U.S. Army Corps of Engineers, Miami (electronically) 
Florida Fish and Wildlife Conservation Commission, Imperiled Species Management Section (electronically) 
Florida Keys National Marine Sanctuary (electronically) 
NOAA National Marine Fisheries Service (electronically) 
U.S. Fish and Wildlife Service (electronically) 
Monroe County Property Appraiser (electronically) 
City of Key West (electronically) 
U.S. Coast Guard (electronically) 
Florida Department of Economic Opportunity (electronically) 
 

CERTIFICATE OF SERVICE 
 
The undersigned hereby certifies that this permit and authorization, including all copies, were mailed before the 
close of business on August 28, 2012, to the above listed persons.   

 
FILING AND ACKNOWLEDGMENT 

 
 FILED, on this date, under 120.52(7) of the 

Florida Statutes, with the designated Department Clerk, 
receipt of which is hereby acknowledged. 

 

  August 28, 2012 

Clerk                          Date 

http://www.dep.state.fl.us/water/wetlands/erp/forms.htm
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