
THE CITY OF KEY WEST 
PLANNING BOARD 

Staff Report 
 
 
To:  Chairman and Planning Board Members 
 
From:  Ginny Haller, Planner 
 
Through:  Donald Leland Craig, AICP, Planning Director 
 
Meeting Date: November 15, 2012 
 
Agenda Item: Landscape Waiver – 825 Duval Street (RE# 00016830-000000) –A 

request to the waiver of landscaping requirements along street frontage in 
the HRCC-3 zoning district as per Section 108-413 of the Land 
Development Regulations of the Code of Ordinances of the City of Key 
West. 

 
 
Request:  To allow the Le Petit Paris restaurant to substitute 2 trees for the required 

four (4) trees and 15 shrubs for the required forty (40) shrubs  in order to 
expand commercial floor area to include new outdoor consumption area 
which requires landscape waiver approval. 

 
Applicant:  Robert M. Konopka 
 
Property Owner: Dion Rental Properties LLC 
 
Location:   825 Duval Street (RE# 00016830-000000)  

 
Zoning:     Historic Neighborhood Commercial Core (HRCC-3) zoning district 
 

 



Background: 
This property was the Lemon Point Deli for several years on the corner of Duval and Olivia 
Streets. The Deli was licensed for 10 indoor seats and is now closed. Before the Deli, the 
property was a grocery store.  
 
A request for a parking variance was approved by the Planning Board at the regular September 
20, 2012 meeting. One of the conditions of the approval was that the applicant must apply for a 
landscape buffer with a landscape plan prepared by a licensed landscape architect for the areas 
marked “No Parking Area” and the two areas marked “Concrete Curbed Area” on the site plan. 
The current landscaping on the property consists of two (2) small, potted palms. There are no 
shade trees along the perimeter of the property.  
 
Request: 
The applicant is requesting to waive the landscaping requirements of Section 108-415 of the 
Land Development Regulations. Section 108-415 Perimeter Landscape Requirements, subsection 
(b) states that Required plant material in perimeter landscape strip states: “One canopy shade 
tree and ten shrubs per 35 linear feet or fraction thereof is required in perimeter landscaped 
areas.” 
 
The City estimated that the total length of the perimeter landscape strip required would be 145 
linear feet, therefore four (4) trees and forty (40) shrubs are required to bring the property up to 
the Code requirements.  
 
 

Code 
Requirement 

Existing Proposed Waiver 
Request 

4 Trees 0 2 2 
40 Shrubs 0 shrubs 

2 small potted 
palms 

15 25 

 
Process: 
Development Review Committee Meeting:  August 23, 2012 
Planning Board Meeting: (Parking Waiver)                       September 20, 2012 
Planning Board Meeting:  (Landscape Waiver)                  October 28, 2012 (Postponed) 
 
 
Analysis – Evaluation for Compliance With The Land Development Regulations: 
The criteria for evaluating a landscape waiver are listed in Section 108-517(b) of the City Code.  
The planning board may approve or grant the waiver or modification only if it determines that 
the waivers or modifications are not contrary to the intent of this subdivision and that a literal 
enforcement of the standards of this subdivision would be impracticable and would not violate 
the following criteria: 
 
1. Public interest; adjacent property. The waiver or modification would not have a 

significant adverse impact on the public interest, or on adjacent property.  



The proposed landscaping would have a positive impact on the property and the adjacent 
properties with the addition of trees and shrubs. Currently the corner lacks landscaping 
elements. The property is located within the HRCC-3 zoning district, which is a corridor 
that serves as a center for arts, crafts, gifts, designer goods, restaurants, and tourist 
accommodations.  
 

2. Not discriminatory. The waiver or modification is not discriminatory, considering 
similar situations in the general area.  
The granting of this waiver would not be discriminatory since other areas on that portion 
of Duval Street have landscaping; and there are trees on Olivia Street as it runs toward 
Simonton Street.  

 
3. Superior alternatives. The development will provide an alternative landscape 

solution which will achieve the purposes of the requirement through clearly 
superior design.  

 The purpose of landscape design is to enhance the public purpose of the building by the 
open spaces of the public parking area. The trees and shrubs will create a pedestrian 
experience. Condition #2 of the Parking Waiver for the site that was approved by the 
Planning Board on September 20, 2012 stated that this landscape waiver include the area 
marked “No Parking Area.” It was discovered this area has monitoring wells remaining 
from a previous business (Boa Tire Service). The property owner wrote a letter to the 
City expressing concern about landscaping being planted in the ground at this area due to 
potential damage to the existing wells, and that landscaping might hinder sampling from 
the wells. The owner supplied a letter from the Florida Department of Environmental 
Protection that references a letter from the Bureau of Petroleum Storage Systems that 
states the work was performed satisfactorily. (See attached). 

 
4. Protection of significant features. The waiver or modification is necessary to 

preserve or enhance significant existing environmental or cultural features, such as 
trees, scenic areas, historic sites or public facilities, related to the development site.   
Not applicable. The addition of landscaping to the area; and this landscape waiver is a 
condition of the parking variance approved by the Planning Board at the September 20, 
2012 regular meeting.  
 

5. Deprivation of reasonable use. Strict application of the requirement would 
effectively deprive the owner of reasonable use of the land due to its unusual size, 
shape, topography, natural conditions, or location, provided that: 
 
a. Such effect upon the owner is not outweighed by a valid public purpose in 

imposing the requirement in this case; and 
b. The unusual conditions involved are not the result of actions of the developer or 

property owner which occurred after the effective date of the ordinance from 
which this section derives. 

The strict application of the landscaping requirements would limit the outdoor 
consumption area. 

 



6. Technical impracticality. Strict application of the requirement would be technically 
impractical. 
The addition of trees and shrubs to the site will improve the current conditions and create 
a more pedestrian friendly site. 
 

The Planning Board shall make factual findings regarding the following: 
 
1. That the standards established by Section 90-395 of the City Code have been met by 

the applicant for a variance. 
Not all of the standards established by Section 90-395 of the City Code have been met by 
the applicant for the variance/waiver requested. However, the Planning Board approved the 
applicant’s parking waiver with the condition that the applicant must apply for a landscape 
waiver, and the waiver must be accompanied by a landscape plan prepared by a licensed 
landscape architect for the areas marked “No Parking Area” and “Concrete Curbed Area.”  
 

2. That the applicant has demonstrated a "good neighbor policy" by contacting or 
attempting to contact all noticed property owners who have objected to the variance 
application, and by addressing the objections expressed by these neighbors. 

 The department has not been notified of any neighborhood objections to date. 
 
RECOMMENDATION: 
The Planning Department, based on the criteria established by the Comprehensive Plan and the 
Land Development Regulations, recommends that the request to waive the landscape area be 
approved with the condition that the applicant locate an additional six (6) shrubs in planters 
(less than 30 inches in height) in the “No Parking Area” so as to prevent parking of automobiles 
in this area. The “No Parking Area” is referenced on the Planting Plan signed and dated 11-6-
2012. 
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Resolution Number 2012- 
  ____________ Chairman 

 
  __________ Planning Director 

PLANNING BOARD  
RESOLUTION No. 2012- 

        
A RESOLUTION OF THE KEY WEST PLANNING BOARD 
GRANTING A LANDSCAPE WAIVER ON PROPERTY 
LOCATED AT 825 DUVAL STREET (RE# 00016830-000000) 
IN THE HISTORIC NEIGHBORHOOD COMMERCIAL 
CORE ZONING DISTRICT, ALLOWING THE WAIVER OF 
LANDSCAPE REQUIREMENTS ALONG STREET 
FRONTAGE IN THE HRCC-3 ZONING DISTRICT AS PER 
SECTION 108-413 OF THE OF THE LAND DEVELOPMENT 
REGULATIONS OF THE CITY OF KEY WEST, FLORIDA.  

    

WHEREAS, the applicant is requesting to waive the landscaping requirements of Section 

108-415 of the Land Development Regulations. Section 108-415 Perimeter Landscape 

Requirements, subsection (b) states that required plant material in perimeter landscape strip states: 

“One canopy shade tree and ten shrubs per 35 linear feet or fraction thereof is required in perimeter 

landscaped areas;” and 

 

WHEREAS, The City estimated that the total length of the perimeter landscape strip 

required would be 145 linear feet, therefore four (4) trees and forty (40) shrubs are required to bring 

the property up to the Code requirements; and 

 

WHEREAS, the proposed landscaping would have a positive impact on the property and the 

adjacent properties with the addition of trees and shrubs. Currently the corner lacks landscaping 

elements. The property is located within the HRCC-3 zoning district, which is a corridor that serves 

as a center for arts, crafts, gifts, designer goods, restaurants, and tourist accommodations; and 
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Resolution Number 2012- 
  ____________ Chairman 

 
  __________ Planning Director 

 

WHEREAS, the granting of this waiver would not be discriminatory since other areas on 

that portion of Duval Street have landscaping; and there are trees on Olivia Street as it runs toward 

Simonton Street; and  

 

WHEREAS, the purpose of landscape design is to enhance the public purpose of the 

building by the open spaces of the public parking area. The trees and shrubs will create a pedestrian 

experience; and 

 

WHEREAS, the addition of landscaping to the area; and this landscape waiver is a condition 

of the parking variance approved by the Planning Board at the September 20, 2012 regular meeting; 

and 

 

WHEREAS, the strict application of the landscaping requirements would limit the outdoor 

consumption area; and 

 

WHEREAS, the addition of trees and shrubs to the site will improve the current conditions 

and create a more pedestrian friendly site; and 

 

WHEREAS,  not all of the standards established by Section 90-395 of the City Code have 

been met by the applicant for the variance/waiver requested. However, the Planning Board approved 
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Resolution Number 2012- 
  ____________ Chairman 

 
  __________ Planning Director 

the applicant’s parking waiver with the condition that the applicant must apply for a landscape 

waiver, and the waiver must be accompanied by a landscape plan prepared by a licensed landscape 

architect for the areas marked “No Parking Area” and “Concrete Curbed Area;” and 

 

WHEREAS, it was then discovered this area has monitoring wells remaining from a 

previous business (Boa Tire Service). The property owner wrote a letter to the City expressing 

concern about landscaping being planted in the ground at this area due to potential damage to the 

existing wells, and that landscaping might hinder sampling from the wells. The owner supplied a 

letter from the Florida Department of Environmental Protection that references a letter from the 

Bureau of Petroleum Storage Systems that states the work was performed satisfactorily; and 

 

WHEREAS,  the Planning Board finds that the applicant has demonstrated a “good neighbor 

policy” by contacting or making a reasonable attempt to contact all noticed property owners who 

have objected to the landscape waiver application, and by addressing the objections expressed by 

those neighbors; and 

 

NOW, THEREFORE, BE IT RESOLVED by the Planning Board of the City of Key West, 

Florida: 

Section 1.   That the above recitals are incorporated by reference as if fully set forth herein. 
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Resolution Number 2012- 
  ____________ Chairman 

 
  __________ Planning Director 

Section 2.  That the application for a landscape waiver be conditionally approved, per 

Sections 108-413 of the Land Development Regulations of the Code of Ordinances of the City of 

Key West, Florida, as follows: the condition that the applicant locate an additional six (6) shrubs in 

planters (less than 30 inches in height) in the “No Parking Area” so as to prevent parking of 

automobiles in this area. The “No Parking Area” is referenced on the Planting Plan signed and dated 

11-6-2012. 

 

Section 3.   It is a condition of this landscape waiver that full, complete, and final application 

for all conditions of this approval for any use and occupancy for which this variance is wholly or 

partly necessary,  shall be submitted in their entirety within two years after the date hereof; and 

further, that no application or shall be made after expiration of the two-year period without the 

applicant obtaining an extension from the Planning Board and demonstrating that no change of 

circumstances to the property or its underlying zoning has occurred. 

 

Section 4.  The failure to fully and completely apply the conditions of approval for permits 

for use and occupancy pursuant to this variance in accordance with the terms as described in Section 

3 hereof, shall immediately operate to terminate this variance, which variance shall be of no force or 

effect. 

 

Section 5.  This waiver does not constitute a finding as to ownership or right to possession of 

the property, and assumes, without finding, the correctness of applicant's assertion of legal authority 
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Resolution Number 2012- 
  ____________ Chairman 

 
  __________ Planning Director 

respecting the property. 

 

Section 6.  This Resolution shall go into effect immediately upon its passage and adoption 

and authentication by the signatures of the presiding officer and the Clerk of the Commission. 

 

Section 7.   This resolution is subject to appeal periods as provided by the City of Key West 

Code of Ordinances (including the Land Development Regulations).  After the City appeal period 

has expired, this permit or development order will be rendered to the Florida Department of 

Economic Opportunity.  Pursuant to Chapter 9J-1, F.A.C., this permit or development order is not 

effective for forty five (45) days after it has been properly rendered to the DEO with all exhibits and 

applications attached to or incorporated by reference in this approval; that within the forty five (45) 

day review period the DEO can appeal the permit or development order to the Florida Land and 

Water Adjudicatory Commission; and that such an appeal stays the effectiveness of the permit until 

the appeal is resolved by agreement or order. 
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Resolution Number 2012- 
  ____________ Chairman 

 
  __________ Planning Director 

Read and passed on first reading at a regularly scheduled meeting held this 15th day of November, 

2012. 

Authenticated by the Chairman of the Planning Board and the Planning Director.  
 
 
 
 
 
________________________________________________________________________ 
Richard Klitenick  Date 
Planning Board Chairman  
 
Attest: 
 
 
________________________________________________________________________ 
Donald Leland Craig, AICP, Planning Director  Date 
 
 
Filed with the Clerk:  
 
 
 
________________________________________________________________________ 
Cheryl Smith, City Clerk        Date 
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