RESOLUTION NO. 13-143

A RESOLUTION OF THE CAROLINE STREET CORRIDOR

- AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT
AGENCY {Cra), APPROVING THE ATTACHED
ASSIGNMENT OF LEASE AND CONSENT OF LESSOR FROM
KEY WEST ICE CREAM FACTORY, LLC (ASSIGNOR) TO
WATERFRONT BREWERY, LLC (ASSIGNEES) FOR 201
WILLIAM STREET, UNIT %; PROVIDING FOR AN
E¥FECTIVE DATE

WHEREAS, the CRA approved the original Lease Agreement with
Colby Fisher in Resolution 07-227, and the First Amendment toc Lease

in Resolution 13-011.

NOW, THEREFORE, BE IT RESOLVED BY THE CAROLINE STREET CORRIDOR

AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT AGENCY, AS FOLLOWS:

Section 1: That the attached Assignment of Lease Agreement

and Consent of Lessor is hereby approved.
Section 2: That this Resolution shall go into effect

immediately upon its passage and adoption and authentication by the

signature of the presiding officer and the Clerk of the Agency.
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Passed and adopted by the Caroline Street Corridor and Bahama
Village Community Redevelopment Agency at a meeting held this

21lst day of May ; 2013.

Authenticated by the presiding officer and Clerk of the Agency

I

on May 23 2013.

Filed with the Clerk May 23

CHERYL SMITH, \YITY CLERK
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ASSIGNMENT OF LEASE AGREEMENT AND CONSENT OF LESSOR

THIS ASSIGNMENT is made this _21st day of _May , 2013, by and
between Key West Ice Cream, Inc. as assignor, to Waterfront Brewery, LLC, as assignee.

The assignors, in consideration of the covenants and agreements contained herein,
assign and transfer to assignees the lease agreement (hereinafter "Agreement’), dated
June 25, 2007 by and between Key West Ice Cream Factory, Inc, as Lessee and the
Caroline Street Corridor and Bahama Village Community Redevelopment Agency, as
lLessor. The Agreement pertains to real property located at 201 William Street Unit E , in
Monroe County, Florida, and more particularly described on Exhibit “A”, which is attached
hereto and incorporated by reference.

1. The assignor assigns and transfer unto the assignee all of its right, title, and
interest in and tc the Agreement and premises, subject to all the conditions and terms
contained in the Agreement. A Copy of the Agreement is attached hereto, incorporated by
reference, and more particularly described as Exhibit A”.

2. The assignor herein expressly agrees and covenants that they are the lawful
and sole owner of the interest assigned herein; that this interest is free from all
encumbrances; and that they have performed all duties and obligations and made all
payments required under the terms and conditions of the lease agreement.

3.  The assignor herein expressly acknowledges, pursuant to paragraph 10 of
the Agreement, that this assignment shall not relieve assignor from liability for payment of
rent or from the obligation to keep and be bound by the terms, conditions, and covenants
contained in the Agreement.

4. The assignee herein expressly agrees herein to be liable for all the duties and
obligations required by the terms of the lease agreement. The assignee expressly agrees
herein to pay all rent due after the effective date of this agreement, and to assume and
perform all duties and obligations required by the terms of the lease agreement.

5.  This assignment is contingent upon the completion of the sale between the
assignor and assignee of the business conducted on the subject premises.

6. No later than the effective date of this assignment, the assignee herein
expressly agrees to post the security deposit equal to one month’s rent as required
pursuant to the lease agreement for the faithful performance by assignees of the terms,
conditions and covenants of the Agreement.
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7. In the event assignees file any form of bankruptcy, lessor shall be entitled to
immediate termination of the automatic stay provisions of 11 U.S.C. §362, granting the
lessor complete relief and allowing the lessor to exercise all of its legal and equitable
rights and remedies, including, without limitation, the right to terminate this lease and
dispossess assignees from the demised premises in accordance with Florida law.
Additionally, assignees. agree not to directly or indirectly oppose or otherwise defend
against the lessor’s effort to gain relief from any automatic stay. The lessor shall be
entitted as aforesaid to the lifting of the automatic stay without the necessity of an
evidentiary hearing and without the necessity or requirement of the lessor to establish or
prove the value of the leasehold, the lack of adequate protection of his interest in the
leasehold, or the lack of equity in the same. Assignees specifically agree and
acknowledges that the lifting of the automatic stay hereunder by the appropriate
bankruptcy court shall be deemed to be “for cause” pursuant to section 362(d) (1).

ream Factory, Inc.

ASSIGNOR

State of Florida }
County of Monroe }

1 HEREBY CERTIFY that on this day personally appeared before me, an officer duly
authgrize dmirister-caths and take acknowledgements, 9§CO C C’e}*e,v, ,
wi or who provided as photo
identification, and who executed the foregoing instrument and he/she acknowledged before me that
he/she executed the same individually and for the purposes therein expressed.

IN WITNESS WHEREOF, i have hereunto set my hand and affixed my official seal in the
Counly and State last aforesaid, this 1A day of VVL@:\(— 20_]3

My Commission Expires:

-“‘ag; DIANE M. COOPER
w2 Commission# DD 979850

2 53 Exires May 22, 2014
TRGTT  Bonded Th Toy Fan Inaron KO057019
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ASSIGNEE

| HEREBY CERTIFY that on this day personally apieared P?‘ore me, an officer duly
2O

authotized to administeroaths and take acknowledgements, {0
to me pefsonally known gpwho provided Dieuasr’s License _ agPhoto |dent:fcag$
and whg execuy & foregoing instrument and he/she acknowledged befors e

executed the same individually and for the purposes therein expressed.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal in the
County and State last aforesaid, this __ 13~ dayof _/}

My Commission Expires:

State of Florida }
County of Monroe sk, DIANE M. COOPER
Y ' % %x Commission # DD 979850
va. Expires May 22, 2014
*‘i‘ Bonded Thru Troy Fair insarance 800-385-7019
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CONSENT OF LESSOR

1, Mark Rossi , as Chairman of the Lessor named
in the above assignment of that lease agreement executed by us on June 25, 2007, herein
expressly consent to that assignment.

t also consent to the agreement by the assignee to assume, after the effective date
of the assignment, the payment of rent and the performance of all duties and obligations as
set forth in the lease and accept assignee as tenant in the place of Key West Ice Cream
Factory Inc. alone.

LESSOR:
Caroline Street Corridor
Village Community Re:

Witness as to Lesgpor MARK ROSSI,” VICE-CHATRMAN

State of Florida }
County of Monroe }

I HEREBY CERTIFY that on this day personally appeared before me, an officer duly

authorized fo administer oaths acknowledgements,
Manh Rotdl , /tﬁ'rﬁe personally knowty or who provided
as photo identification, and who executed the

foregoing instrument and he/she acknowledged before me that he/she-executed the same
for the purposes therein expressed.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal
in the County and State last aforesaid, this 2344 day of ')/)4_@5(4 , 2013,

NotaryPubhc State of Flonda o
My Commission Expires

_;8 'z@ﬁ SUSAN P. HARRISON

Commissioni % Ez%?gﬂﬁ
Expires April &,
ﬁ’*-‘?‘ «‘f‘“ aungdnmfg:mmmw-mw
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EXECUTIVE SUMMARY

- TO:

CC:

FR:

DT:

RE:

Key West Bight Board -
Community Redevelopment Agency

David Fernandez
Marilyn Wilbarger, RPA, CCIM
May 2,2013

Assignment of Lease for the Key West Ice Cream Factory, Inc.

ACTION: This is a request to approve a lease assignment from Key West Ice Cream Factory,
Inc. to Waterfront Brewery, LLC. There are no other changes in the terms of the current lease
agreement.

HISTORY:

The current tenant has entered into an agreement fo sell the business and has requested an
asgignment of the current lease for the remainder of the lease term. The lease provides for
assignment in Section 10 inserted below for your reference.

10. ASSIGNMENT AND HYPOTHECATION - This Lease is not transferable or assignable
and may not be hypothecated nor sublet without the prior written consent of the LANDLORD which
may be withheld and shall be at the sole discretion of the LANDLORD.

This TENANT may assign the Lease without the written consent of the LANDLORD for the sole and
limited purpose of collateralizing a loan from a financial institution.

Any assignment or sub-letting, even with LANDLORD'S consent shall not refieve TENANT from
liability for payment of Rent or from the obligation to keep and be bound by the agreements of this
Lease. The acceptance of Rent from any other person shall not be deemed to be a waiver of any of
the agreements of this Lease or to be consent to the assignment for the benefit of creditors or by
operation of law and shall not be effective to iransfer any rights fo any assignee without prior
consent of LANDLORD. In the event TENANT wishes to assign this Lease and LANDLORD
consents to such assignment, LANDLORD may charge a reasonable fee, not to exceed $500.00 to
help offset any costs LANDLORD may have in preparing such assignment, or in examining the
information, financial statements, operating history, references, etc., necessary to effectuate same.
Any assignment, {ransfer, hypothecation, morigage, or subletting without LANDLORD'S written
consent shall give LANDLORD the right to terminate this Lease and to re-enter and repossess the
Demised Premises and the LANDLORD S right to damages shall swrvive.



If the TENANT is a corporation, then a sale or transfer of a controlling interest in the corporation
by sale of stock or otherwise shall constitute an assignment for purposes of this provision.

The terms of the current lease are as follows:

Demised Premises: 1447 square feet

Use: Retail and wholesale ice cream sales, frozen yogurt, sorbet, &
other related dairy products, candies, soft drinks, coffee, beer,
personal pizzas, hot dogs, sandwiches, deli items, and breakfast

items.
Term: Five years, expiring June 30, 2013
Rent: Current rate of $34.03 per square foot

Additional Rent:  Tenant pays its’ pro-rate share of CAM, Taxes, and insurance
Percentage Rent: 6% in excess of the percentage rent base amount

Utilities: . Tenant pays for all utility usage.

FINANCIAL STATEMENT:

The current tenant has met all of the financial obligations of the lease and the rents will continue
pursuant to the existing lease. The proposed assignee is an LLC formed by well established local
businessmen that will provide a deposit equal to cne month’s rent as security for the payment of
rent as called for in the current lease.

RECOMMENDATION:
Staff recommends approval of the lease assignment as proposed.

ATTACHMENTS: _

Lease Assignment and Consent of Lessor
Lease

First Amendment to Lease



RESOLUTION NO. 07-227

A RESOLUTION OF THE CAROLINE STREET CORRIDOR
AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT
AGENCY . (CRA) APPROVING THE ATTACHED LEASE
BETWEEN THE CRA AND KEY WEST ICE CREAM
FACTORY, INC. FOR THE PROPERTY LOCATED AT 201
WEILLIAM STREET, UNIT E; PROVIDING FOR AN
EFFECTIVE DATE

BE IT RESOLVED BY THE CAROLINE STREET CORRIDOR AND BAHAMA

VILLAGE COMMUNITY REDEVELOPMENT AGENCY, AS FOLLOWS:

Section 1: That the attached lease is hereby approved.
Section 2: That this Resolution shall go into effect

immediately upon its passage and adoption and authentication by the
signature of the presiding officer and the Clerk of the Agency.
Passed and adopted by the Caroline Street Corridor and Bahama

Village Commmunity Redeveldpment Agency at a meeting held this

— ._19 day of June , 2007.

Authenticated by the presiding officer and Cle;:k of the Agency
on June 20 ., 2007. '

Filed ﬁith the Clerk June 20 : . 2007.

oS

MORGAN‘McPk€§SON, CHATRMAN

CHERYL SMITH) CITY CLERK




KEY WEST
PORT OPERATIONS DEPARTMENT
MEMORANDUM

TO: City Commissioners
Julio Avael

FR: Marilyn Wilbarger, RPA, CCIM

DFY: May 29, 2007

RE: Executive Summary — Lease Renewal for Key West Ice Cream Factory

ACTION STATEMENT
Th;ﬁs_:_ Is a request to approve a léase renewal for the Key West Ice Cream F actoty. ,

HISTORY ~ = | |
The lease for Key West Iee Cream Factory will expire in June 2008 and at this time they
have requested a lease renewal based upon the following terms:

Demised Premises: 1447square feet

Uge: ' - Retail and wholesale ice cream sales, frozen yogurt, 7
- Sarbet, candies, and soft drinks, coffee as an accessory only {(no coffee

bar), & other related dairy products.

Term:  Five years, Effective July 1, 2008
~ Rent: $28.00 per square foot
Increases: 5% anmually

Additional Rent:  Tenant shall pay its pro-rate share of CAM, Taxes, and insurance
Percentage Rent: 6% in excess of the percentage rent base amount
Utilities: Tenant shall pay for all utility usage.

The Tenant has also requested parking spaces and they will be addressed under a separate
parking agreement that calls for:

Parking: One space in the }oading dock area for tenant’s delivery truck.
One space on a month-to-month basis at 908 Caroline



ADVANTAGES/DISADVANTAGES:

Advantages: A five year lease renewal will ensure that this shop on the boardwalk will
- continue to be occupied and will contribute 1o the success of the Key West Bight as a
retail and entertainment destination.

Disadvantages: There are no major disadvantages to speak of.

FINANCIAL STATEMENT:

This lease reflects an increase 10 $28.00 per square foot, which is the current market rate
for this space and will increase annually by 5%. The tenant is not currently delinquent in
rental payments or in default of the lease.

RECOMMENDATION:
Staff recommends that the Key West Bight Board approve these proposed terms.

ATTACHMENTS:
Draft Lease



Lease Agreement

between

Caroline Street Corridor and
Bahama Village Commumity
Redevelopment Agency

as Landlord

and

Key West Ice Cream Factory, Inc.

as Tenant

Dated June 25, 2007




THIS LEASE is made as of the ?Bf%ay of ;l{//vdl , 2007 by and between the
LANDLORD and TENANT identificd below:

1. INFORMATION PROVISIONS:

Li

1.2

1.3

1.4

1.4.1

L5

1.5.1

1.5.2

1.5.3

1.6

LANDLORD'S NAME & MAILING ADDRESS:
Caroline Street Corridor and
Bahama Village Community
Redevelopment Agency,
P.0. BOX 6434
KEY WEST, H. 33040

TENANT’S NAME & MAILING ADDRESS:
Key West Ice Cream Factory, Inc.
201 William Street
P.O, Box 5466
Key West, FL 33045

TENANT’S TRADE NAME:  Key West Ice Cream Factory
GUARANTOR (S) AND ADDRESS:

DEMISED PREMISES (Section 2): as per EXHIBIT “A” located at 201 William
Street Unit E in the KEY WEST BIGHT (hereinafter referred to as the
“Property”).

1447 NET USABLE SQUARE FEET
PROPORTIONATE SHARE OF THE TOTAL NET USABLE SQUARE FEET:

TENANT’S Proportionate Share is based upon TENANT”S Net Usable Square Feel as it
relates to the Total Net Usable Square Feet of the Property

EXPANSION/RIGHT OF FIRST REFUSAL: None
TERM (Section 3.): FIVE (5) YEARS

COMMENCEMENT DATE: July 1, 2008 as acknowledged by TENANT’S written
statement

RIGHT T TERMINATE: None

RIGHT TO RENEW: This Lease may be renewed for an additional Five (5) years upon
rent and terms to be negotiated by the parties and in accordance with the City of Key
West Code of Ordinances.

MINIMIIM RENT FOR TERM (Section 4): The base rent and base rent increases for the
term and any renewals thereof as per EXHIBIT “B” attached hereto and incorporated
herein. '



£.6.1  ADDITIONAL RENT: Tenant shall pay its Proportionate share of CAM, Real Estate
Taxes, Insurance, Sales, Use or Excise Taxes together with Management and
Administrative fees estimated as per EXHIBIT “B”

1.6.2  RENT PAYMENT DUE DATE: Payable in advance on the first (1%y of each and every
month of the term hereof.

1.63  LATE CHARGE: 15% of the amount in arrears if received after the fifth day of each and
every month together with an administrative fee of $50.00 for processing late paymenis.

164 PERCENTAGE RENT: Six (6%) Percent of TENANT’S Gross Sales in excess of the
“Percentage Rent Base Amount™ as per EXHIBIT “B”,

1.6.5 HOLD OVER RENT: 150% of the Minimum Base rent during the last year of the
expiring term,

1.66 RENT CONCESSIONS: None

1.7 SECURITY DEPOSIT (Section 5): Equal to one month’s base rent.

1.6.6 PERMITTED USE (Section 6): Retail and wholesale ice cream saies, frozen yogurt,
sorbet, candies, and soft drinks, coffee as an accessory only (no coffee bar), & other

related dairy products.
1.9 INSURANCE: (Section 9} $1,000,000.00 commercial liability minimum per occurrence

[.10 ASSIGNMENT OR SUBLETTING: {Section 10) Allowed with LANDLORD’S
approval

111 UTILITIES: (Section 17) The TENANT shall pay for all utilities associated with the use

of the Demised Premises.
INITIALS: LANDLORD _ TENANT ﬁ
WITNESSETH;

That the LANDLORD and the TENANT, for and in consideration of the keeping by the parties of
their respective obligations hereinafter contained, as well as for one dollar ($1.00) and other good
and valuable consideration by each of the parties unto the other, in hand paid simultanecusly with
the execution and delivery of these presents, the receipt of which is hereby acknowledged, have

agreed as follows:

2. DEMISED PREMISES - Upon the terms and conditions hereinafter set forth, and in
consideration of the payment from time to time by the TENANT of the rents hereinafter set forth,
and in consideration of the performance continuously by the TENANT of each and every one of
the covenants and agreements hereinafter contained by the TENANT to be kept and performed,
the LANDLORD does hereby lease, let, and demise unto the TENANT, and the TENANT does
hereby fease of and from the LANDLORD, the following Demised Premises situated, lying, and
being in Monroe County, Florida: That portion of the Property outlined and/or crosshatched on
Exhibit "A" which depicts the Net Usable Square Feet of the Demised Premises. The Net Usable
: 3



Square Feet is defined as all interior floor space, any second floor space, storage, covered dining
areas and commercially used outdoor areas or any other area set aside for the exclusive use and
cconomic benefit of the Tenant and containing the approximate dimensions and area: It is agreed
that the Net Usable Square Feet for the purpose of any calculations which are based on Net
Usable Square Feet is as stated in Section [.4. Tt is agreed that TENANT’S Proportionate Share
is based upon TENANT"'S Net Usable Square Feet as it relates to the Total Net Usable Square
Feet of ihe Property. LANDLORD reserves the right to re-measure the Demised Premises from
time to time and to adjust the TENANT’S Net Usable Square Feet and the rent or rental rate
applied to the square footage as determined by any re-measurement or change in use. TENANT
accepts the Demised Premises in an “as is”, “where is” condition and acknowledges that
LANDLORD has no obligations for any construction or improvements in connection with
TENANT’S occupancy of the Demised Premises.

LANDLORD reserves the right from time to time with good cause, upon at least sixty (60) days
advance written notice to relocate TENANT to other Demised Premises within the Property, prior
to or during the term of this Lease, so long as usable area so substituted equals or exceeds the
usable area of the Demised Premises; provided however that TENANT shall have the right at its
sole option and as its sole remedy, to terminate the Lease upon sixty (60) days advance written
notice which right must be exercised, if at all, within fifteen (15) days after receipt of
LANDLORD’S relocation notice, which relocation notice may be withdrawn by LANDLORD
within ten (10) days after LANDLORD’S receipt of TENANT’S termination notice, in which
event TENANT’S attempted termination shall be aull and void and the lease shall continue in full
force and effect in accordance with its terms. In ihe event LANDLORD shall relocate TENANT
to other space within the Property, LANDLORD shall pay the reasonable relocation costs of
TENANT in connection therewith, but LANDLORD shall not have any other liability with
respect to any such relocation.

Expansion/Right of First Refusal — add language here if applicable

3. TERM - The term of this Lease shall be for Five (5) years which shall commence on
July 1, 2008 and shall end at midnight on June 30, 2013 unless sooner terminated as provided
for herein. Upon occupancy TENANT shall furnish LANDLORD a written statement
stating the TENANT has accepted the Demised Premises for occupancy and setting forth
the actual commencement and expiration dates of the Lease. A Lease Year is the twelve-
month period beginning on the commencement date of each year and ending at the
conclusion of the same date one year later. If possession of the Demised Premises shall
for any reason not be delivered to Tenant on the Commencement Date; this Lease shall
nevertheless continue in full force and effect, and no liability whatsoever shall arise
against LANDLORD out of any delay other than the abatement of rent.

3.1 Right to Terminate —- None

32 Right to Renew — This Lease may be renewed for an additional term of five (5) years
upon rent and terms to be negotiated by the parties in accordance with the City of Key West Code
of Ordinances. The rent and terms of the renewal term must be acceptable to both the
LANDLORD and the TENANT in their absolute discretion and must be set forth in written
addendum to this Lease. If the parties fail for any reason whatsoever to agree upon and enter into
-such addendum at least 120 days prior to the end of the initial term of this Lease, then any
obligations that the parties may have pursuant to this section to negotiate renewal terms shali
cease and LANDLORD shall be free to lease the Demised Premises to the general public upon
such rent and terms as it deems appropriate.
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4.

RENT - Al rentals provided for herein shall be payable in advance, without prior

demand therefore and without deductions or setoffs for any reason whatsoever on the first day of
each and every month of the ferm hereof.

4.1

4.2

43

44

Late Charges. Any monthly rental not received by the fifth day of the month shall incur
a late fee equal to fifteen percent 15% of the amount in arrears. In addition, all payments
received after the due date shall incur a $50.06 administrative fee to cover the costs of
collecting and processing late payments. LANDLORD shall have no obligation to accept
less than the full amount of all installments of rental, additional rental or other amounts
due hereunder and inferest thereon which are due and owing by TENANT to
LANDLORD. If LANDLORD accepts less than the full amount owing, LANDLORD

may apply the sums received toward such TENANT’S obligations, as LANDLORD shall

determine in its sole discretion.

s

Interest on Rent. Rent and additional rent not paid within fifteen (15) days of when due
shall bear interest from the date due until paid at the highest rate permitted by law.

Obligation toVSurvive. TENANT’S obligation to pay rent that is accrued and unpaid
hereunder shall survive the expiration or termination of the Lease.

The rent reserved under this Lease for the term hereof shal! be and consist of:

{a) Beginning with the commencement date and throughout the term of this Lease,
TENANT agrees to pay to the LANDLORD as and for minimum rent for the Demised
Premises the annual amount, in equal monthly installments, in advance, on the first day
of each and every calendar month, as per EXHIBIT“B”. In the event the rent
commencement date is other than the first day of a calendar month, the rent for

‘the partial first calendar month of the term will be prorated on a daily basis and

payable on the commencement date.

(b) Simultaneously with each such payment, TENANT agrees to pay to
LANDLORD any sales, use or excise tax imposed or levied against rent or any other
charge or payment required hereonder to be made by TENANT which tax has been
imposed or levied by any governmental agency having jurisdiction thereof, this shall
include any new taxes imposed during the term of this Lease which are in addition to or
in substitution for any such tax which is presently imposed.

(c) Commencing with the 1st day of the Term, TENANT agrees to pay to LANDLORD,

as Additional Rent, TENANT’S Proportionate Share, as stated in Section 1.4, of
Common Area Maintenance Charges in Monthly Installments as specified herein.

The Common Area Maintenance Charges are based on the Estimated Common Area
Maintenance Charges attached hereto as EXHIBIT “B” These charges are only
estimates. The TENANT shall be responsible for all Common Area Maintenance
Charges actually incurred on a pro rata assessment basis. Any increase in the COmmon
area charges shall result in an increase in the TENANT’S Common Area Maintenance
Charges. Common Area Maintenance Charges for controllable expenses assessed afier
the base year shall not increase in any given year by more than 5% of the previons year's
common area assessment for controllable expenses. The base year for the purpose of
limiting increases in Common Area Mamtenance Charges shall be the first year of the
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term of this lease. This limitation shall apply only to those services included in the base
year's common area charges. Any services charged for that are not included in the base
year's charges shall not be limited by this 5% cap nor shall they be included for
determining this 5% cap.

Common Area Maintenance Charges shall include any and all expenses reasonably
incurred in the operation and maintenance of the Property Common Area including but
not limited to management and administrative fees, salaries and compensation paid in
connection with operations, maintenance and administration, amortization (including
interest) of equipment and facilities acquired and used for maintenance, to reduce energy
usage, to otherwise reduce operating costs or common area seasonal decorating or
redecorating. Major capital improvements will not be included in Common Area
Maintenance Charges unless those improvements reduce expenses and if so the
improvements will be amortized over the useful life of the equipment as determined by
the manufacturers specifications or IRS depreciation regulations. ‘

Monthly installments shall be due and payable on the Ist day of each calendar month
during the Term. The installments set forth herein represent TENANT'S Proportionate
Share of the estimated Common Area Maintenance Charges at the Commencement Date,

- Thereafier, LANDLORD shall, prior to the beginning of each calendar year, estimate the
expected Common Area Maintenance Charges for the coming calendar year and
TENANT’S Proportionate Share thereof, I/12th of which shall constitute the Monthly
Instatiments for such year; provided such installments shall never be lower than the
installments specified herein. Within 90 days after the end of each year, LANDLORD
shall calculate the actual Common Area Maintenance Charges paid or payable during the
prior calendar year, and there shall be an adjustment between LANDLORD dnd
TENANT so that LANDLORD shall receive the actual amount of TENANT’S annual
Proportionate Share for said year. if TENANT’S Proportionate Share is less than the
amount paid by TENANT during the prior year, LANDLORD shall, at its option, pay
TENANT the difference between the amount received and the amount actually due, or
credit such difference against TENANT’S next succeeding installments. If TENANT”S
Proportionate Share is greater than the amount paid by TENANT during the prior year,
TENANT shall pay LANDLORD the difference between the amount paid by TENANT
and the amount actually due upon LANDLORD billing TENANT for same.
LANDLORD agrees to keep, at its principal office, records relating to said Common
Area Maintenance Charges. TENANT shall have the right to audit said records for the
sole purpose of ascertaining the correctness of said Charges. Such audit shall be made
during normal business hours; not unreasonably interfere with LANDLORD'S office
operations; shall be performed by TENANT, TENANT’S chief financial officer, or a
CPA selected by TENANT; shall not be made more often than once during each calendar
year; and shall be limited to the preceding calendar year. If TENANT desires to audit
said records as aforesaid, TENANT shall notify LANDLORD 30 days in advance
thereof, commence said audit within 60 days of said notice, and once commenced,
diligently complete the same. If any such audit shows the amount of such charges to
TENANT was overstated, LANDLORD shall refund any such overcharge.

Commencing with the Ist day of the Term, TENANT agrees to pay to LANDLORD, as
Additional Rent, TENANT’ 'S Proportionate Share as stated in Section 1.4 of the Real
Estate Tax Expense which shall include all real estate taxes and assessments both general
and special imposed by federal, state or local governmental authority or any other taxing
authority having jurisdiction over the Property against the land, buildings, store rooms,
Common Areas and all other improvements within the Upland Property (excluding any
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public area which will not be taxed and excluding the Marina), together with any and all
expenses mcurred by LANDLORD in negotiations, appealing or contesting such taxes
and assessments. Real Bstaie Tax Expense shall not include any additional charges or
penalties incurred by LANDLORD due to late payment of Real Estate Taxes. In the event
that any of the public area excluded later becomes taxable or is determined to be taxable
then it shall be included for purposés of determining TENANT’S proportionate share.

TENANT’S Proportionate Share of Real Estate Taxes shail be paid as part of the
Common Arca Charges provided for herein. The 5% cap limitation provided for in
Section 3(c) shall not be applicable to this particular common area charge.

Commencing with the Ist day of the Term, TENANT agrees to pay to LANDLORD, as
Additional Rent, TENANT’S Proportionate Share as stated in Section | .4, of the
Insurance Expenses which shall include all insurance premiums incurred by the
LANDLORD in insuring the Property including hazard and liability insurance for any
and/or all buildings, improvements and common areas,

TENANT’S Proportionate Share of Insurance expenses shall be paid as part of the
Common Area Charges provided for herein. The 5% cap limitation provided for in
Section 3(c) shalf not be applicable to this particular common area charge.

Should any governmental taxing authority acting under any present or future law,
ordinance or regulation, levy, assess or impose a tax, excise and/or assessment (other than
an income or franchise tax) upon or against the rentals payable by TENANT to
LANDLORD, whether by way of substitution for, or in addition to, any existing tax on
land and buildings or otherwise, or any other substitute tax. the proceeds of which are to
be used to fund the same governmental functions as were funded by ad valorem taxes,
TENANT shall be responsible for and reimburse LANDLORD for the amount thereof, as
the case may be, as additional rent, 7 days before the date that any penalty or interest
would be added thereto for non-payment or, at the option of LANDLORD, the same shall
be payable in the manner provided for in the preceding paragraph. Substitute taxes as
referred to above in this Section shall include, without limitation, any surtax on parking
spaces. ‘

Initial here if applicable _
~ TENANT LANDLORDK-—%W

{d)In addition to the foregoing rent, TENANT agrees to pay LANDLORD as Percentage
Rent a sum equal to §% multiplied by an annual Gross Sales pet Lease Year in excess of
the Percentage Rent Base Amount. The Percentage Rent Base Amount is calculated by
dividing the current annual Base Rent by six percent (6%). Within twenty (20) days
following the end of each month of each Lease Year, TENANT shall forward to
LANDLORD a statement of Gross Sales together with an accurate and complete copy of
the State of Florida Department of Revenue, Sales and Use Return Form DR-15 {or such
forms as the State of Florida shall hereafter substitute for said form) showing the full
amount of TENANT’S Gross Receipts from the Demised Premises during the previous
month. The statement of Gross Sales must be in affidavit form. TENANT is subject to a
fifty-dotlar ($50.00) late submission penalty should TENANT not furnish to
LANDLORD copies of Form DR-15 by the twentieth (20th) day of each month. Failure
of Tenant to timely submit any monthly report shalf entitle LANDLORD to estimate
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Gross Sales based upon available data (with a reconciliation upon receipt of the final
report), and TENANT shall be obligated to pay percentage rent on such estimated Gross
Sales. If by the end of any such preceding month the Gross Sales in the Demised
Premises during such Lease Year shall exceed the Percentage Base Rent Amount,
TENANT shall pay to LANDLORD, at the time of delivery of said Staterent, an amount
equal to the Percentage Rent times the Gross Sales exceeding the Percentage Rent Base
Amount, less the Percentage Rent, if any, previously paid by TENANT to LANDLORD
during that Lease Year. TENANT shall also furnish to LANDLORD within thirty (30)
days after the expiration of each full Lease Year, a complete statement, certified by an
independent certified public accountant, showing in all reasonable detail the amount of
Gross Sales made by TENANT from the Demised Premises during the preceding Lease

Year.

"Gross Sales” shall mean the amount of sales of all merchandise or services sold or
rendered at or from the Demised Premises by TENANT or any sub-TENANT, licensee,
etc. TENANT may deduct from Gross Sales: (i) any refunds to customers, provided they
have been included in Gross Sales; and (ii) the amount of any sales tax levied vipon retail
sales and payable over to the appropriate governmental atithority, TENANT
agrees to keep, at its principal office, records in accordance with generally accepted

- accounting practices, in which said Gross Sales shall be recorded. Such records shall be
open for inspection by LANDLORD or its agents, including accountants retained for that
purpose, during reasonable business hours for the Term and for at least 3 years thereafter,
If any audit shows that the amount of Gross Sales on the statement was understated by
more than 1% for any year, then TENANT (in addition to paying the Percentage Rent due
for such understatement) shall pay to LANDLORD the reasonable cost of the audit
within ten (10) days after TENANT’S receipt of LANDLORD'S invoice. If such
understatement is willful and/or fraudulent, LANDLORD shall have the option, upon ten
(10) days notice to TENANT, to terminate this Lease on the date specified in such notice
" and Tenant shall remain liable for all rent and other charges under this lease for the full
term hereof. -

(e) In addition to the foregoing rent, all other payments to be made by TENANT
shall be deemed 1o be and shall become additional rent hereunder whether or not the
same be designated as such and it shall be due and payable upon demand together with
interest thereon at the highest rate permissible by law from their due date until the date it
is paid. The LANDLORD shall have the same remedies for TENANT'S failure to pay
said additional rental the same as for non-payment of rent. LANDLORD, at its election,
shall have the right to pay or do any act which requires the expenditure of any sums of
money by reason of the failure or neglect of TENANT to perform any of the provisions
of this Lease, and in the event LANDLORD shall, at its election, pay such sums or do
such acts requiring the expenditure of monies, TENANT agrees to pay LANDLORD,
upon demand, all such sums, and the sums so paid by LANDLORD and any expenses
incurred by LANDLORD in the payment of such sums together with interest thereon at
the highest rate permitted by law from their due date through the date they are paid by
TENANT shall be deemed additional rent and shall be payable and collectible as such.
Rent shall be made payable to the LANDLORD as stated in Section 1.1 hereof.

(f) Holding Over. It is agreed that in the event of TENANT holding over after the
termination of this lease, thereafter the tenancy shall be from month to month in the
absence of a written agreement {o the contrary; the TENANT shall pay to LANDLORD a
monthly occupancy charge equal to One Hundred Fifty (150%}) Percent of the monthly
rental for the last lease year for each monih from the termination or expiration of this
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Lease until the Demised Premises are delivered to the LANDLORD in the condition
required herein, and LANDLORD'S right to damages for such illegal occupancy shall
survive. In addition, TENANT shall pay aif other charges payable by TENANT under
this Lease :

(g) Rent Concessions. None

5. SECURITY - TENANT simuitaneously with the execution and delivery of this Lease,
has deposited with the LANDLORD the sum equal (o one months current minimum rent as per
EXHIBIT “B” and as stated in Section 1.7 hereof, the receipt of which is hereby acknowledged,
- which sum shall be retained by LANDLORD as security for the payment by TENANT of the
rents herein agreed to be paid by TENANT and for the faithful performance by TENANT of the
terms, conditions and covenants of this Lease. It is agreed that LANDLORD, at LANDLORD’S
option, may at any time apply said sum or any part thereof toward the payment of the rents and
any other sum payable by TENANT under this Lease, and/or toward the performance of each and
every covenant under this Lease, but such covenants and TENANT'S liability under this Lease
shall thereby be discharged only pro tanto; that TENANT shall remain liable for any amounts that
such sum shall be insufficient to pay; that LANDILORD may exhaust any or alf rights and
remedies against TENANT before resorting to said sum, but nothing herein contained shall
require or be deemed to require LANDLORD to do so; that, in the event this deposit shall not be
utilized for any of such purposes, then such deposit shall be returned by LANDLORD to
TENANT within sixty (60) days after the expiration of the term of this Lease. TENANT shall
deposit with LANDLORD such additional sums which may be necessary to replace any amounts
expended there from by LANDLORD pursuant hereof, so that there shall always be a security
deposit in the sum first set forth above. The Security deposit provided for herein shall be held by
the LANDLORD in a non-interest bearing account and may be co-mingled by the LANDLORD
at the LANDLORD’S sole discretion.

6. USE OF THE DEMISED PREMISES -TENANT shall use the Demised Premises for
the purposes of: Retail and wholesale ice cream sales, frozen yogurt, sorbet, candies, and soft
drinks, coffee as an accessory only (no coffee bar), & other related dairy products.

TENANT further agrees:

(a) To operate 100% of the Demised Prermises for the entire term of this lease during
all reasonable hours established by LANDLORD, pursuant to the highest reasonabie
standards of its Business category, maintaining a substantial stock of appropriate

- merchandise on display, with sufficient personnel to service its trade.

(b) With respect to the Property, not to display any merchandise, solicit business or
distribute advertising material beyond the Demised Premises, nor in any manner use any
part of the Common Areas for purposes other than for their intended cornmon use and not
to obstruct any part thereof.

{c) Not to display any banners, pennants, searchlights, window signs, balloons, or
similar temporary advertising media on the exterior of the Demised Premises.

(d) Not to commiit waste in the Demised Premises or Common Areas and to keep the
Demised Premises and immediate adjacent areas including, without limitation, adjacent
sidewalks, in a safe, neat, clean and orderty condition and to maintain and repair any
lighting or signs under any canopy immediately in front of the Demised Premises.
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(e} Not to use the Demised Premises or permit the same to be used in any manner
which violates any law, ordinance or constitutes a nuisance; for lodging purposes; that
may injure the reputation of the Property or annoy, inconvenience or damage its patrons
or other TENANT’S; or that would constitute an extra-hazardous use or violate any
insurance policy of TENANT, LANDLORD or any other TENANT in the Property or
increase the cost thereof.

49 To keep all garbage, refuse and solid waste inside the Demised Premises in the
kind of containers specified by LANDLORD, or {o place the same outside the Demised
Premises, prepared for coliection, in the manner and at the times and places designated
by LANDLORD or the appropriate disposal company. TENANT agrees not to burn or
permit any burning of garbage or refuse on the Demised Premises or any part of the
Property. TENANT further agrees that, upon LANDLORD'S instruction, TENANT
shall separate garbage for recycling and deposit the separate garbage in the receptacle
designated by LANDLORD. TENANT further agrees to make every effort to recycle all
glass, metal, paper and plastic refuse and solid waste. Sort glass by colors and metal and
paper by type and deposit in the approprlate recycling containers provided by the
LANDLORD,

() TENANT shall contract directly with the pertinent governmental authority or
disposal company and shall be responsible for all fees and costs of removal and disposal
of solid waste, garbage, and refuse, including but not limited to, impact fees and

dumpster rental. TENANT shall indemnify, save harmless and defend LANDLORD
from and against any loss, claim, injury, damage or expense arising out of or related to

the generation, storage, or removal or disposal of TENANT’S garbage, refuse or solid
waste.

(h) . To use its best efforts to cause all tricks serving the Demised Premises to load
and unioad from the hours of 7:00 a.m. to 11:00 a.m. and not to permit such trucks to
service through the front entrance of the Demised Premises except when no other
entrance is available,

(1) To take no action that would: (i) violate LANDLORD’S contracts if any,
affecting the Property (including without limitation the use restrictions contained in
LANDLORD'S leases with its Anchor Tenants, which restrictions have been explained to
TENANT); or (if) cause any work stoppage, picketing or cause any manner or
interference with LANDLORD or other Tenants, occupants, customers or any person
tawfully in and upon the Property.

{) Not to use amplified music or any other noise making machinery or devices that
in LANDLORD’S determination is harmful to the building or disturbing to other
Tenants.

(k) To abxde by and observe all reasonable rules and regulations established from
time to time by LANDLORD and LANDLORD'S insurance carrier with respect io the
operation of the Property and it’s Common Areas. Rules and regulatlon are attached and
incorporated herein as EXHIBIT “C”.

H Not to conduct any auction, fire, bankrupicy or selfing-out sale on or about the
Demised Premises except in strict compliance with City Code Chapter 18.
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(m) To pay its proportionate share of any and all maintenance contracts wherein
LANDLORD elects to purchases goods and services for the bepefit of the entire Property
including but not fimited to LANDLORD directing all pest extermination at such
intervals and service levels that LANDLORD deems appropriate.

(n) TENANT shall not (either with or without negligence) cause or permit the
escape, disposal or release of any biologically or chemically active or other hazardous
substances or materials which TENANT or it agents brought onto the Property. TENANT
shall not allow storage or use of such matetials or substances in any manner not
sanctioned by law or by the highest standards prevailing in the industry for the storage
and use of such substances or materials, nor allow to be brought into the Demised
Premised or the Property any such materials or substances except to use in the ordinary
course of TENANT'S business, and then only after written notice is given to
LEANDLORD of the identity of such substances or materials. Without limitation,
hazardous substances and materials shall include those described in the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, 42
U.5.C. Section 9601 et seq., the Resource Conservation and Recovery Act, as amended,
42 U.S.C. Section 6901 et seq., any applicable state or local law and the regulations
adopted under these acts. In addition, TENANT shall execute affidavits, representations
and the like from time to time at LANDLORD’S request concerning TENANT'’S best
knowledge and belief regarding the presence of hazardous substances or materials in the
Demised Premises. In all events, TENANT shall indemnify LANDLORD in the manner
elscwhere provided for in this Lease against any liability resulting from any release of
hazardous substances or materials in the Demised Premises or Property by TENANT or it
agents, while TENANT is in possession or caused by TENANT or persons acting under
TENANT which is due to hazardous substances that TENANT or its agents brought onto
the Demised Premises or Property.

6.1 Use of the Common Areas -TENANT has the non-exclusive right to use the
comion areas solely for the purposes for which they were designed. The
common arcas may also be used by anyone else LANDLORD has or hereinafter

- n its sole discretion grants the right to use them.

1. COVENANT OF QUIET POSSESSION - So long as TENANT pays all of the rent and
charges due herein, TENANT shall peaceably and quietly have, hold, and enjoy the Demised
Premises throughout the term of this Lease without interference or hindrance by LANDLORD or

any person claiming by, through, or under LANDLORD.

3. INDEMNIFICATION - TENANT does hereby agree to indemnify, defend and save
LLANDLORD harmless from and against any and all liability for any injury to or death of any
person or persons or damage to property (including adjoining property for environmental
damage) in any way arising out of or connected with the conditions, use or occupancy of the
Demised Premises, or in any way arising out of the activities of TENANT, its agents, employees,
licensees or invitees on the Demised Premises and/or the building and from reasonable attorney’s
fees, incurred by LANDLORD in connection therewith, excepting, however, liability caused by
LANDLORD’S gross negligence in it’s failure to perform any of LANDLORD'S covenants,
obligations or agreements of this Lease.

9. TENANT'S INSURANCE - TENANT covenants and agrees with LANDLORD that
TENANT shali: '

{a} At TENANTS sole cost and expense, during the entire Term hereof, procure,
I



pay for and keep in full force and effect: (1) an occurrence form commercial general
liability policy, covering the Demised Premises and the operations of Tenant and any
person conducting business in, on or about the Demised Premises in which the Himits with
respect to liability and property damage shall not be less than One Million ($1,000.00.00)
Dollars per occurrence (ii) all risk propetty insurance, including theft coverage, written at
replacement cost value and a replacement cost endorsement insuring TENANT’S
improvements and betterments, fixtures, furnishings, equipment and any other property
belonging to TENANT; and (iii) workers compensation coverage as required by the
provisions of Florida statute. Any consignment agrecment used by TENANT must
provide that consignor acknowledge that the LANDLORD does not have any liability
whatsoever for any damage which may be done to items left in the Demised Premises on
consignment. The TENANT must provide the LANDLORD with a copy of any
consignment agreement used by TENANT regarding Demised Premises. LANDLORD
shall not be responsible for damage to any property belonging to TENANT or CONSIgRoT.
TENANT completely indemnifies the LANDLORD with regard to any claims made by
any consignor for any reason. From time to time during this Lease, at LANDLORD’S
request, TENANT shall (i} procure, pay for and keep in full force and effect such other
insurance as LANDLORD shall require and (ii) increase the limits of such insurince as
LANDLORD may reasonably require. '

(b)  All policies of insurance required to be carried by TENANT pursuant to this lease
shall be written by responsible insurance companies authorized to do business in Florida
with an AM Best rating of A-VIor better. Any such insurance required to be carried by
TENANT hereunder may be furnished by TENANT under any blanket policy carried by
it or under a separate policy therefore. A copy of each paid up policy evidencing such
insurance or a certificate of the insurer, certifying that such policy has been issued,
providing the coverage required by this Lease and containing provisions specified herein,
shall be delivered to LANDLORD prior to the commencement of the Term of this Lease
and, upon renewals, but not less than sixty (60) days prior to the expiration of such
coverage. In the event TENANT shall fail to procure such insuranceé, LANDLORD may,
at its option, procure the same for the account of TENANT, and the cost thereof shall be
paid to LANDLORD as an additional charge upon receipt by TENANT of bills therefore,
together with an administrative fee equal to fifteen (15%) percent to cover the cost of the
LANDLORD’S efforts to procure such policy.

(¢} Each policy evidencing insurance required to be carried by TENANT pursuant to
this Lease shall contain the following provisions and/or clauses: (i) a provision that such
policy and the coverage evidenced thereby shall be primary and non-contributing with
respect to any policies carried by LANDLORD; (ii) a provision naming LANDLORD
and any other parties in interest as designated by LANDLORD as an additional insured
{except with respect to worker’s compensation insurance); and (iii) 2 provision that the
insurer will not cancel, materially change or fail to renew the coverage provided by such
policy without first giving LANDLORD thirty (30) days prior written ntice.

Any general liability or other policy insuring the LANDLORD does not provide any
contributing or excess coverage for TENANT. The policies TENANT procures for
TENANT’S exposure are the only coverage available to TENANT.

10, ASSIGNMENT AND HYPOTHECATION - This Lease is not tfansferabie or -

assignable and may not be hypothecated nor sublet without the prior written consent of the
LANDLORD which may be withheld and shall be at the sole discretion of the LANDLORD.
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This TENANT may assign the Lease without the written consent of the LANDLORD for the sole
and limited purpose of collateralizing a foan from a financial institution.

Any assignment or sub-letting, even with LANDLORD'S consent shall not relieve TENANT
from liability for payment of Rent or from the obligation to keep and be bound by the agreements
of this Lease. The acceptance of Rent from any other person shall not be deemed to be a waiver
of any of the agreements of this Lease or to be consent to the assignment for the benefit of
creditors or by operation of law and shall not be effective to transfer any rights to any assignee
without prior consent of LANDLORD. In the event TENANT wishes to assign this Lease and
LANDLORD consents to such assignment, LANDLORD may -charge a reasonable fee, not to
exceed $500.00 to help offset any costs LANDLORD may have in preparing such assignment, or
in examining the information, financial statements, operating history, references, etc., necessary
to effectuate same. Any assignment, transfer, hypothecation, mortgage, or subletting without
LANDLORD’S written consent shall give LANDLORD the right to terminate this Lease and to
re-enter and repossess the Demised Premises and the LANDLORD’S right to damages shall

survive.

If the TENANT is a corporation, then a sale or transfer of a controlling interest in the corporation
by sale of stock or otherwise shall constitute an assignment for purposes of this provision.

il. SUBORDINATION - This Lease, and ali rights of TENANT hereunder, are and shall be
subject and subordinate to ajl morigages, bond indentures and any other financing instrument
(hereinafter referred to as security agreements) which may now or hereafier affect the Demised
Premises and to each and every advance made or hereafter to be made under such security
agreements and to all renewals, modifications, replacements and extensions of such security
agreements and spreaders and consolidations of such security agreements. This paragraph shall
be self operative and no further imstrument of subordination shall be required to make it effective,
however, TENANT shall promptly execute and deliver any instrument reasonably requested to
evidence such subordination. :

If the holder of any such security instrument shall succeed to the rights of LANDLORD under
this Lease, then at the request of such party so succeeding to the LANDLORD'S rights and upon
such successor LANDLORD’S written agreement to accept TENANTS attornment, TENANT
shall attorn to such successor LANDLORD and will execute such instruments as may be
Becessary or appropriate to evidence such attornment. Upon such attornment, this Lease shail
continue in full force and effect as if it were a direct Lease between the successor LANDLORD
and TENANT upon all the terms, conditions, and covenants as are set forth in this Lease and shall
be applicable after such attornment.

TENANT shall deliver to LANDLORD or the holder of any such Security mstrument or auditors,
or prospective purchaser or the owner of the fee, when requested by LANDLORD, a certificate to
the effect that this Lease is in full force and that LANDLORD is not it default therein, or stating
specifically any exceptions thereto. Failure to give such a certificate within ten business days
after written request shall be conclusive evidence that the Lease is in Full force and effect and
LANDLORD is not in default and in such event, TENANT shall be stopped from asserting any
defaults known to TENANT at that time. :

i2. CONDEMNATION

(a) - ltis further understood and agreed that if at any time during the continuance of
this Lease the legal title to the Demised real estate or the improvements or buildings
located thereon or any portion thereof be taken or appropriated or condemned by reason
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of eminent domain, there shall be such division of the proceeds and awards in such
condemnation proceedings and such abatement of the fixed rent and other adjustments
made as shall be just and equitable under the circumstances. If the LANDLORD and the
TENANT are unable to agree upon what division of the condemnation award, abatement
of fixed rent, or other adjustments are just and equitable within thirty (30) days after such
award has been made, then the matters in dispute shall, by appropriate proceedings, be
submitted to a court having jurisdiction of the subject matter of such controversy for its
decision and determination of the matters in dispute. If the legal title to the entire
Demised Premises be wholly taken by condemnation, or if the portion taken will prevent
the Demised Premises from being used for the purpose the TENANT intends, this Lease
shall be canceled.

(b) _ In general, it is the intent and agreement of the parties that upon condemnation,
the parties hereto shall share in the condemnation award to the extent that they would be
entitled to receive compensation and damages under the Florida law for the depreciation,
damage, or destruction of their interests by the exercise of the right of eminent domain.
In no event shall TENANT be permitted to receive a share based on the value of the land
or buildings, and/or improvements.

TENANT’S DEFAULT

(a) If the TENANT shall fail to pay any of the taxes or assessments herein provided
for; or in case of the sale of or forfeitre of the Demised Premises or any part thereof
during the demised term for non-payment of any tax or assessment; or in case the
TENANT shatll fail to keep insured the building or improvements which are now or
which may at any time hereafter be upon the Demised Premises, as herein provided for;
or shall fail to spend insurance money, as hercin provided for; or if the TENANT shall
fail to perform any of the covenants of this Lease by it to be kept and performed; then, in
any of such events, except in the event of non payment of rent, upon ten (10) business
days written notice, within which the TENANT may cure, and upon its fatlure to cure, it
shall and may be lawful for the LANDLORD, at its election, to declare the demised ferm
ended and to re-enter upon said Demised Premises, building, and improvements situated
thereon, or any part hereof, either with or without process of law, the TENANT hereby
waiving any demand for possession of the Demised Premises and any and all buildings
and improvements then situated thereon. In the event of nonpayment of rent,
LANDLORD may assert its right of notice and eviction pursuant to Chapter 83, Florida
Statutes.

(b} Or, the LANDLORD may have such other remedies as the law and this
instrument afford, and the TENANT covenants and agrees that upon the termination of
said demised term, at such election of the said LANDLORD, or in any other way,
TENANT will surrender and deliver up the Demised Premises and property (real and
personal) peaceably to the LANDLORD, its agent, or attorneys, immediately upon the
termination of the said demised term. If the TENANT, its agents, attorneys, or shall hold
the Demised Premises or any part thereof, one (1) day after the same should be
surrendered according to the terms of this Lease, it shall be deemed guilty of forcible
detainer of the Demised Premises under the statute and shall be subject to eviction or
removal, forcibly or otherwise, with or without process of faw. :

{c) Bankruptcy or Insolvency - If at any time during the term hereof proceedings in
bankruptcy shall be instituted against TENANT and which proceedings have not been
dismissed within a reasonable time period, and which bankruptcy results in an
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adjudication of bankruptey; or if any creditor of TENANT shall file any petition under
Chapter X of the Bankruptcy Act of the United States of America, as it is now in force or
may hereafter be amended; and TENANT be adjudicated bankrupt, or TENANT makes
an assignment for the benefit of creditors; or sheriff, marshall, or constable take
possession thereof by virtue of any attachment or execution proceedings and offer same
for sale publicly, and such taking and offer for sale is not rescinded, revoked, or set aside
within ten (10) days thereafter, then LANDLORD may, at its option, in any of such
events, immediately take possession of the Demised Premises and terminate this Lease.
Upon such termination, all instaliments of rent earned o the date of termination and
unpaid, shall at once become due and payable; and in addition thereto, LANDLORD
shall have all rights provided by said bankruptcy laws relative to the proof of claims on
an anticipatory breach of an executory contract. The grace period for the curing of
default shall not apply to this event of default.

(d) Where the alleged default consists of some alleged violation of any term of this
Lease, other than the payments of money, including rent, the LANDLORD may not
declare this Lease in default until such violation shall have continued for ten (10) days
after the LANDLORD shall have given the TENANT written notice of such violation,
and TENANT shall not have undertaken, during said ten (10) day notice period, to cure
said violation by vigorous and affirmative action, provided, however, that nothing herein
contained shall be construed as precluding the LANDLORD from having such remedy as
may be and become necessary in order to preserve the LANDLORD’S right and interest
of the LANDLORD in the Demised Premises and in this Lease, even before the
expiration of the grace or notice periods provided for in this paragraph, if, under
particular circumstances then existing, the allowance of such grace or the giving of such
notice would prejudice or endanger the rights and estate of the LANDLORD in this Lease
and in the Demised Premises. With respect to the payment of the insurance premiums,
the same rust be paid at least fifteen (15) days prior to the time when the policies would
lapse for the failure to pay premiums thereon, and evidence of such payment given to the
LANDIORD without any written notice being required to be served upon the TENANT
in connection therewith,

(e) All default and grace periods shall be deemed to run concurrently and not
consecutively.

() It is mutually covenanted and agreed that the various rights, powers, options,
elections, privileges, and remedies of the LANDLORD contained in this Lease shall be
construed as cumulative and no one of them shall be construed as being exclusive of the
other or exclusive of any rights or priorities allowed by law.

(£) It is further covenanted and agreed by and bétween the parties hereto that the
right given to the LANDLORD in this Lease to collect the rent that may be due under the
terms of this Lease by any proceeding under same, or the right to collect any additional
rent, money, or payments due under the terms of this Lease by any proceedings under
same, or the night given the LANDLORD to enforce any of the terms and provisions of
this Lease shall not in any way affect the right of such LANDLORD to declare this Lease
void and the terms ended hereby, as herein provided, when default is made in the
payment of said rent or when default is made by the TENANT in any of the terms and

provisions of this Lease.

(h) If at any time, by reason of the failure of the TENANT to keep and perform any
covenant or agreement which, under the terms of this Lease, the TENANT is bound and
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obligated to keep and perform, it becomes necessary for LANDLORD to employ an
attorney to protect the rights and interests of the LANDLORD in the property demised or
to enforce the Lease or proceed under it in any particular, then in any of such events, the
TENANT will owe and will pay unto LANDLORD all costs of Court and reasonable
attorneys fees incurred or expended by the LANDLORD in taking such actions, including
actions taken in all trial and appellate courts.

14, TENANT’S REPAIRS - The TENANT covenants and agrees with the LANDLORD
that during the continuance of this Lease, the TENANT shall be solely responsible for
taintaining the Demised Premises in a clean, sanitary and safe condition in accordance with the
laws of the State of Florida and in accordance with all directions, rules and regulations of all
inspectors, governmental departmenis and agencies having jurisdiction over the Demised
Premises to ensure a good state of repair of the Demised Premises and all furnishings, including
any special equipment brought, placed, or installed upon the Demised Premises by TENANT; nor
will the TENANT suffer or permit any strip, waste, or neglect of any building or such personal
property to be committed; and the TENANT will repair, replace, and renovate the said real and
personal property as often as it may be necessary in order to keep the building or buildings and
the personal property which is subject to the LANDLORD’S lien, in good repair and condition.
In the event that improvements or repairs are contemplated prior to or at the beginning-of or
during TENANT’S occupancy, then this provision shall apply to the condition of the property as
of the last repair, improvement or renovation. '

In the event that LANDLORD shall deem it necessary or be required by any governmental
authority to repair, alter; remove, reconstruct or improve any part of the Demised Premises or of
the property (unless the same result from TENANT'S act, neglect, default or mode of operation,
in which event LANDLORD shall make all such repairs, alterations or improvements at
TENANT’S sole cost and expense), then the same shall be made by LANDLORD with
reasonable dispatch, and should the making of such repairs, alterations and improvements cause
any interference with TENANT’S use of the Demised Premises, such interference shall not
relieve TENANT from the performance of its abligations hereunder nor shall such interference be
deemed an actual or constructive eviction or partial eviction or result in abatement of rental.

15. ALTERATIONS

TENANT shall not make any alterations, additions or improvements to the Demised Premises
(whether or not the same may be structural in nature) without LANDLORD’S prior written
consent. All alterations, additions, or improvements made to the Demised Premises, except
- movable furniture and equipment installed at TENANT’S expense, shall be the property of the
LANDLORD and remain upon and be surrendered with the Demised Premises at the expiration
of the term of this Lease; provided, however, that LANDLORD may require TENANT to remove
any additions made at TENANT’S request to the Demised Premises and to repair any damage
caused by such removal, and provide further, that if TENANT has not removed its property and
equipment within ten (10} days after the expiration or termination of this Lease, LANDLORD

may elect to retain the same as abandoned property.

In the event TENANT shall request LANDLORD'S permission, and LANDLORD shall
permit TENANT to perform any alterations, additions, improvements or repairs to the Demised
Premises, TENANT shal! (i) submif its plans and specifications to LANDLORD for its approval
prior to the commencement of any construction, (it) obtain all necessary permits prior to the
commencement of any construction, (iif) only use contractors approved by LANDLORD, (iv) not
permit any construction liens to be placed or remain on the Demised Premises. In the event a
construction lien shall be filed against the Demised Premises as a result of work undertaken by
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TENANT, TENANT shall within ten (10) days of receiving notice of such lien, discharge the lien
of record either by payment of the indebtedness to the len claimant or by filing a bond as security
therefore. All such work made by or on behalf of TENANT shall be performed in such manner
as LANDLORD may designate and in accordance with all applicable laws and regulations of
governmental authorities having jurisdiction over the same. All such work by TENANT or its
contractors shail not interfere with, impede or delay any work by LANDLORD or its contractors,
tenants or TENANT'S contractors. All contractors engaged by TENANT shall be bondable, .
ticensed contractors, possessing good labor relations, and capable of performing quality
workmanship.

16.

17.

EQUIPMENT, FIXTURES AND SIGNS

{a) All furnishings, fixtures, trade fixtures, equipment, and signs used on the
Demised Premises by TENANT but provided by LANDLORD, will, at all times, be, and
remain, the property of LANDLORD. Provided that this Lease is in good standing and
subject to the LANDLORD?’S lien for rent, TENANT will have the right to remove any

furniture or fixtures provided by TENANT, or any part thereof, from the Demised
Premises during the term of this Lease, at the expiration thereof, or within a reasonable

time thereafter, provided, however, that TENANT, in so doing, does not cause any
irreparable damage to the Demised Premises, and provided further, that TENANT will
pay or reimbarse LANDLORD for the reasonable expense of repairing damage caused by
such removal.

{b) All TENANT signs shall be approved by the LANDLORD and must meet ali
applicable codes. The exact location, style, text, and color(s) of the sign shall be agreed
upon by the LANDLORD, in writing, prior to TENANT’S installation. LANDLORIY'S
approval shall not be unreasonably withheld or delayed.

ADDITIONAL COVENANT S OF THE TENANT

(a) The TENANT shall pay for all utilities associated with the use of the Demised
Premises including, but not limited to, water, electricity, sewer, gas and waste, (if
applicable). In the event that a separate bill for the Demised Premises is not available for
one or more of the utility services required by the Demised Premises, then the TENANT
shall pay a pro-rated share of that particular utility bill based on a calculation of the ratio
of the square footage of the Demised Premises and the total square footage of the
Premises covered by that particular utility bill. In the event that the TENANT shall be
billed for a pro-rated share, the LANDLORD shall provide TENANT a utility bill each
month and TENANT shall pay the amount due to LANDLORD within ten (10} days of
its receipt.

(b) The TENANT covenants and agrees with the LANDLORD that no damage or
destruction to any building or improvement by fire, windstorm, or any other casualty
shall be deemed to entitle the TENANT to surrender possession of the Demised Premises
or to terminate this Lease or to violate any of its provisions or to cause any abatement or
rebate in the rent then due or thereafter becomin g due under the terms hereof, unless
otherwise specifically provided for herein. If the Lease be canceled for the TENANT'S
default at any time while there remains outstanding any obligation from any insurance
company to pay for the damage or any patt thereof, then the claim against the insurance
company shail, upon the cancellation of the within-Lease, be deemed immediately to

.become absolute and unconditional property of the LANDLORD. In the event of

destruction to the Demised Premises by casuaity or hazard, LANDLORD will have the
' 17



option of canceling the Lease, or repairing the building, and in the event that the
LANDLORD elects to repair the building, an appropriate abatement of rent will ceeur.

(c) The TENANT shall be responsible for the HVAC and all air conditioning
systems together with the plumbing and electrical system.

{d} The TENANT shall be responsible for maintaining the roof and exterior of the
butlding

{€)  The TENANT covenants and agrees with the LANDLORD that nothing in this
Lease contained shall ever be construed as empowering the TENANT to encumber or
cause the LANDLORD to encumber the title or interest of the LANDLORD.

{f) The TENANT covenants and agrees with the LANDLORD that, at the
termination of this Lease, the TENANT will peaceably and quietly deliver unto the
LANDLORD, possession of the Demised Premises and ail buildings and improvements
located thereon, as well as the TENANT’S interest in afl fixtures and equipment
appertaining thereto.

{g) The TENANT agrees not to make any internal changes or exterior changes or
alterations without written approval of the LANDLORD. This provision does not. apply
to TENANT’S trade fixtures and/or other non-permanent fixtures on the interior of the

Demised Premises.

18. LANDLORD’S RIGHT OF ENTRY - The LANDLORD or its agents shall have the
right to enter upon the Deraised Premises at all reasonable times to examine the condition and use
thereof, provided only that such right shall be exercised in such manner as not to interfere with
the TENANT in the conduct of the TENANTS business on said Demised Premises. If the said
Demised Premises are damaged by fire, windstorm, or by any other casualty which caused the
Demised Premises to be exposed to the elements, then the LANDLORD may enter upon the
Demised Premises to make emergency repairs. LANDLORD Imay enter upon the Demised
Premises to make renovations and repairs of a non-emergency nature by giving reasonable notice
to the TENANT, and in such a manner as to minimize any inconvenience to both parties.

I9.  TENANT'S ACCEPTANCE - The TENANT accepts the Demised Premises and
improvements thereon in an as is condition and all improvements and additions shall be at the
sole expense of the TENANT except as may be otherwise provided for in this Lease.

20. ~ MISCELLANEOUS PROVISIONS - It is mutuaily covenanted and agreed by and
between the parties as follows:

(a) That no waiver of a breach of any of the covenants in this Lease contained shall
be construed to be a waiver of all succeeding breach of the same covenant.

(b) That time is of the essence in every particular and particularly where the
obligation to pay money is invelved. ‘

{c) That all arrearages in the payment of rent or in the repayment to the
LANDLORD of any sums which the LANDLORD may have paid in order to cure a
default of the TENANT (as efsewhere herein provided for), shall bear interest from the
date when due and payable at the highest rate permitted by law until paid.
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{d) That no modification, release, discharge, or waiver of any provision hereof shall
be of any force, effect, or value unless in writing and signed by the persons who are then
LANDLORD and TENANT.

(e} That all covenants, promises, conditions, and obligations contained herein or
tmplied by law, or covenants running with the land, shall attach to and be binding upon
the heirs, executors, administrators, successors, legal representatives, and assigns of each
of the parties to this Lease.

(f) That this instrument contains the entire agreement between the parties as of this
date, and that the execution hereof has not been induced by either of the parties by
representations, promises or understandings not expressed herein, and that there are not
collateral agreements, stipulations, promises, or understandings whatsoever between the -
respective parties in any way touching the subject matter of this instrument which are not
expressly contained in this instrument. : :

(g) That when either of the parties desire to give notice to the other or others in
connection with and according to the terms of this Lease, such notice shall be deemed
given when it shall have been deposited in the U.S. Registered or Certified mail with
sufficient postage pre-paid thereon to carry it to its addressed destination. Said notice
shall be addressed as follows:

ASTO LANDLORD: PROPERTY MANAGEMENT
CITY OF KEY WEST
P.O.BOX 6434
KEY WEST, FL 33040

AS TO TENANT: - Key West Ice Cream Factory, Inc.
201 Wiiliam Street
P.0, Box 3466
Key West, FL 33045

) When the parties on either side (LANDLORD or TENANT) consists of more than one
person, notice ar default by one of the persons on that side shatl constitute notice or
default by all of the persons on that side.

th) This Lease and the provisions thereof shall be governed by and construed and
enforced in accordance with the laws of the State of Florida,

(1) If the TENANT or TENANTS are signing in a capacity other than as individuals,
then the LANDLORD may require personal guarantees from individuals as the
LANDLORD deems necessary. ’

() = LANDLORD may delegate its decision-making authority regarding any
provision of this Lease to an Advisory Board.

9



IN WITNESS WHEREQF, the parties hereto have caused the foregoing Lease to be exccuted on

the day and year first above written.

ATTEST

Cheryl S mith, d{dr Clerk

e (o200 77

WITNESS
Date; 4&:( g 24T 1007
7 '

LAN DLORD

Morgan McPherson Chairman
Caroline Street Corridor and Bahama Village
Community Redevelopment Agency

e &)

TEN.




EXHIBIT “A” Demised Premises, Site Plan
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EXHIBIT “B" Rent Schedule
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EXHIBIT “C” Rules and Regulations

L TENANT shall not use any area outside of the demised premises as shown on Exhibit A
Or any portion of any common area or any parking areas for or any other purpose whatsoever
including but not limited to the storage of goods, inventory, equipment, materials, whether or not
said area is inside a building or outdoors.

23



RESOLUTION NG. 13011

A RESOLUTION OF TEE CAROLINE STREET CORRIDOR -
AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT
AGENCY (CRA)}). APPROVING THBE ATTACHED FIRST
AMENDMENT TO LEASE, GRANTING AN ABATEMENT OF
RENT TN A TOTAL OF $4,839.00 FOR THE KEY WEST
ICE CREAM FACTORY, INC.; PROVIDING FOR AN
EFFECTIVE DATE '

WHEREAS, in Resolution No. 07-227, the CRA approved a lease

agreement with the Key West Ice Cream Factory, Inc.; and

WHEREAS, during the month of June, 2012, building repairs
required by the City necessitdated the closing of the business for a

pericd of five days, resulting in lost sales; and

WHEREAS, at its meeting of August 15, 2012, the Key West Bight
Board unanimously recommended an abatement of rent for the lost

sales revenue during'the time period the business was closed;

NOW, THEREFORE, BE IT RESOLVEDR BY THE CAROLINE STREET CORRIDOR

AND BAHAMA VILLAGE COMMUNLITY REDEVELOPMENT AGENCY, AS FOLLOWS:

Section 1: That the attached First Amendment to Lease
Agreement, providing for rent abatement in the amount of $4,83§.DO,

ig hereby approved.

Page 1 of 2



Section 2: Thatr this Resolution ghall go into effect
immediately upén its passage and adoption and authentication by the

signature of the presiding officer and the Clerk of the Agency.

Passed. and adopted by the Caroline Street Corridor and Bahama
Viliage Community Redevelopment Agency at.zi\meéting held this

8th day of January , 2013.

Authenticated by the presiding officer and Clerk of the Agency

I

on January 9 2013.

 Filed with the Clerk January 9 , 2013.

oy

CRAIG CATES, . CHATIRMAN

CHERYL SMITH, @TY CLERK

Page 2 of 2



THE CITY OF KEY WEST
Post Offiee Box 1409 Key West, FL 334 1- 1409 {305} 89937

EXECUTIVE SUMMARY
To: Community Redevelopment Agency
CC: Bogdan Vitas
From: Marilyn Wilbarger, RPA, CCIM
Date: December 18, 2012

Reference: Key West Ice Cream Factory Rent Abatement

ACTION: : :

This is a request to approve rent abatement for the Key West Ice Cream Factory
which was approved by the Key West Bight Board due to building repairs that
rendered the demised premises unusable for five day period in June.

- BACKGROUND: ' S
The upland leases in the Key West Bight include the follo ing terms in Sectionl4
excerpted here as follows:

In the event that LANDELORD shall deem it necessary or be required by any governmental
authority to repair, alter, remove, reconstruct or improve any pari of the Demised Premises
or of the property (unless the same result from TENANT'S act, neglect, default or mode of
operation, in which event LANDLORD shall make all such repairs, alterations or .
improvements at TENANT'S sole cost and expense), then the same shall be made by
LANDLORD with reasonable dispaich, and should the making of such repairs, alterations
and improvements cause any interference with TENANT'S use of the Demised Premises, such
interference shall not relieve TENANT from the performance of its obligations hereunder nor
shall such interference be deemed an actual or constructive eviction or partial eviction or
resuit in abatemeni of rental,

The lease does not provide for rent abatement during periods of repairs, alterations,
removal, reconsiruction or improvements therefore the matter was brought before the
Bight Board for their consideration.

Pursuant to the Bight Board meeting minutes from August 15, 2012 it was moved by
Ms. Ovide and seconded by Mr. Tienson to approve abatement for lost sales, for the
time period the business was closed, in the amount of $4,83%.60. The Board voted 6-0
in favor of the rent abaiement. "

Attachment:
First Amendment to Lease Agreement

Key to the Caribbean — average yearly temperature 77 ° Fafirenheit.



FIRST AMENDMENT TO LEASE AGREEMENT

This First Amendment to Lease Agreement is entered into this 8th  day of Jamswary |
2013 by and between Caroling Strest Corridor and Bahama Village Commumity Redevelopment
Agency hereinafter (“LANDLORD™) and Key West Icc Cream Factory, Inc., (hereinafter
“TENANT"), ,

WITNESSETH

WHEREAS, LANDLORD and TENANT entered into a Lease Agreement on the 20th day of
Tune, 2007, {the “Lease Agreement’), pertaining to the premises located at 201 William Street in the
Key West Bight

WHEREAS, the LANDLORD and TENANT now desire to amend their Lease Agreement
whach is attached hereto as Bxhibit “A”,

NOW, THEREFORE, in putual consideration of the benefits conferred upon the parties by
the terms of this Amendment, LANDLORD and TENANT agree as follows: -

1. Section 14 shall be amended to provide for a one time an abatement of rent for lost
sales in the amount of $4,839.00 during the five day period the business was closed due to
LANDLORD repairs to the building structure from June 4 through Jane 8, 2012.

2. Except as modified herein, the Lease Agreement as amended shall rernain in full force
and effect. '

IN WITNESS WHEREOF, the parties have made this First Amendment to Lease Agreement
on the date first written above.

Caroline Street Corridor and Bahama
Village Community Redevelopment Agency

By: _7%&
Craig Catés/ Chairman

Key W Cream Factory, Inc.

émp / / A/,,/ézé@_ / [ /

Witness & . /y/ Scott Cates

Vi W% -




The foregoing First Amendment to,Lease Agresment was acknowledged before me this

/ {?; day of . , 2003, bydr{‘cﬂCA-“\fs who is personally known to me, or who
[ Jproduc as identification.
_ Notary Public o
_ e, SUSANP: HARRISON ' % /7[ '
My commission expires:§ 4 B i Egmﬁs%%ng Print name: S ud AR M 1A
Lfff‘.‘.‘g",\ * Boreied Tivw Troy Fain a0 8003857515




Exhibit “A”
FLease Agreement



;”2&, : ' RESOLUTION NO. 07-227

A RESOLUTION OF THE CAROLINE STREET CORRIDOR
- AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT
AGERCY (CRA} APPROVING THE ATTACHED LEASE
BETWEEN THE CRA AND REY WEST ICE CREAM
FACTORY, INC. FOR THE PROPERTY LOCATED AT 201
WILLIAM STREET, UNIT E; PROVIDING FOR AN
EFFECTIVE DATE : :

BE IT RESOLVED BY THE CAROLINE STREET CORRIDOR AND BAHAMA

VILLAGE COMMUNITY REDEVELOPMENT AGENCY, AS FOLLOWS:

7Séction 1: That the attached lease is hereby approvea.
Section 2: That _this Resolution shall go into effect

immediately upon its passage and édo?tion and authentication by the

sigﬁature of the presiding officer and the Clerk of the Aéency.
Passed and adopted by the Caroline Street Corridor and Bahama

Village Commumnity Redevelopment Agency at a meeting held thisg

e 19 day of __June . , 2007.
Autheqticate& by-the-presiding officer and Clerk of the Agency

on, June 20 , 2007, -

. . Filed with the Clezrk June 20 . 2007.

o

MORGAN Mcpkgsom, CHATRMAN
CHERYL SMITH,) CITY CLERK -




KEY WEST
PORT OPERATIONS DEPARTMENT
MEMORANDUM

TO: City Commissioners
Julio Avael

FR: Marilyn Wilbarger, RPA, CCIM
DT: May 29, 2007

R¥E: Executive Summary — Lease Renewal for Key West Fee Cream Factory

ACTYON STATEMENT

This is & request to approve 4 lease renewal for the Key West Ice Cream Factory.
 BISTORY ~ S .

The Jease for Key West Ice Cream Factory will expire in June 2008 and at this tifie they

have requested 4 ledse renewal based upon the following terms: . '

Demised Premises: 1447square feet ©

Use: " Retail and wholesale ice cr%:am sales, frozen yogurt, ,
Suortiet, candies, and soft drinks, coffee as an accéssory aniy {no coffee
- bar), & other related dairy prodists.
- Terms: Five years, Effective July 1, 2008
Rent: $28.00 per square foot
Intcreases: 5% anmually

Additional Rent:  Tenant shall pay its pro-tate share of CAM, Taxes, and insurance
Percentage Rent: 6% in excess. of the percentage rent bag.-e; amount
Utilities: Tenant shall pay for all utility usage.

The Tenant has also requested parking spaces and they will be addressed under a separate
parking agreement that calls for: , ' :

Par-kingﬁ One space in the loading dock area for tenani”s delivery truck.

One space o1 a month-to-month basis at 908 Caroline



- ADVANTAGES/DISADVANTAGES: -

Advantages: A five year lease renewal will ensure that this shop on the boardwalk will
continue to be occupied and will contribute to the success of the Key West Bight as a
retail and entertainment destination.

Disadvantages: There are no major disadvantages to speak of.

FINANCIAL STATEMENT:

_ This lease reflects an increase to $28.00 per square foot, which is the current market rate
for this space and will increase annually by 5%. The tenant is not currently delinquent in
rental payments or in default of the lease.

RECOMMENDATION:
Staff recommends that the Key West Bight Board approve these proposed terms.

ATTACHMENTS:
Draft [ease -



Lease Agreement

between

Caroline Street Corrider and
Bahama Village Community
Redevelopment Agency

as Landlord

and

Key West Ice Cream Factory, Inc.

as Tenamt

Dated June 25, 2007




THIS LEASE is made as of the le?dfay of M . 2007 by and between the
LANDLORD and TENANT identified below:t N

1. INFORMATION PROVISIGNS:

1.f

1.2

1.3

1.4

1.4.1

L5

151

1.5.2

153

1.6

LANDLORD’S NAME & MATLING ADDRESS:
Caroline Street Corridor and
- Baharma Village Community
Redevelopment Agency,
P.0. BOX 6434
KEY WEST, FL 33040

TENANT’S NAME & MAILING ADDRESS:
Key West Ice Cream Factory, Inc.
201 Wiliam Street
P.O, Box 5466
Key West, FL 33045

TENANT’'S TRADE NAME:  Key West Ice Cream Factory
GUARANTOR (S) AND ADDRESS:

DEMISED PREMISES (Section 2): as per EXHIBIT “A” located at 201 William
Street Unit E in the KEY WEST BIGHT (hereinafter referred to as the
“Property™).

1447 NET USABLE SQUARE FEET
PROPORTIONATE SHARE OF THE TOTAL NET USABLE SQUARE FEET:'

TENANT’S Proportionate Share is based upon TENANT”'S Net Usable Square Feet as it
telates to the Total Net Usable Square Feet of the Property '

EXPANSION/RIGHT OF FIRST REFUSAL: None _
TERM (Section 3.); FIVE (5) YEARS

COMMENCEMENT f)A’I"E: July 1, 2008 as acknowledged by TENANT'S written
siatement ;

RIGHT TO TERMINATE: None

RIGHT TO RENEW: This Lease may be renewed for an additional Five (5) years upon
rent and terms to be negotiated by the parties and in accordance with the City of Key
West Code of Ordinances. ‘

MINIMUM RENT FOR TERM (Section 4): The base rent and base rent increases for the
term and any renewals thereof as per EXHIBIY “B” attached hereto and incorporated
hereig. L



1.6.1  ADDITIONAL RENT: Tenant shall pay its Proportionate share of CAM, Real Estate
- Taxes, Insurance, Sales, Use or Excise Taxes together with Management and
Administrative fees estimated as per EXHIBIT “B”

[ ;6,2 RENT PAYMENT DUE DATE: Payable in advance ofi the first {1*} of each and every -
month of the term hereof, }

1.6.3 LATE CHARGE: 15% of the amount in arrears if received after the fifth day of each and
every month together with an administrative fee of $50.00 for processing late payments.

1.6.4 PERCENTAGE RENT: Six (6%) Percent of TENANT'S Gross Sales in excess of the
“Percentage Rent Base Amount™ as per EXHIBIT “B”.

1.6.5 HOLD OVER RENT: 150% of the Minimum Base rent during the last year of the
expiring term.

166 RENT CONCESSIONS: None

1.7  SECURITY DEPOSIT (Section 5): Equal fo one month’s base rent.

[.6.6 PERMITTED USE (Section 6): Retail and whelesale ice cream sales, frozen yogurt,
sorbet, candics, and soft drinks, coffee as an accessory only (no coffee bar), & other
related dairy products. ' :

19  INSURANCE: (Section 9) $1,000,000.00 commercial liability minimum per occurrence

L.10  ASSIGNMENT OR SUBLETTING: (Section 10) Allowed with LANDLORD’S
approval '

1.8l UTILITIES: (Section 17} The TENANT shall pay for all utiiitié_s assoéiai;'ed with the use
of the Demised Premises. : . R

INITIALS: LANDLORD

WITNESSETH:

That the LANDLORD and the TENANT, for and in consideration of the keeping by the parties of
their respective obligations hereinafter contained, as well as for one dollar (%1.00) and other good
and valusble consideration by each of the parties unto the other, in hand paid simultanecusly with
the exccution and delivery of these presents, the receipt of which is hercby acknowledged, have
agreed as follows: : ,-

2. DEMISED PREMISES - Upon the terms and conditions hereinafter set forth, and in
consideration of the payment from time o time by the TENANT of the rents hereinafter set forth,
and in consideration of the performance continuously by the TENANT of each and every gne of
the covenants and agreements hereinafier contained by the TENANT to be kept and performed,
the LANDLORD does hereby lease, let, and demise unto the TENANT, and the TENANT does
hereby lcase of and from the LANDLORD, the following Demised Premises situated, lying, and
being in Monroe County, Fiorida: That portion of the Property enitlined and/or crosshatched on
Exhibit "A" which depicts the Net Usable Square Feet of the Demised Premises. The Net Usable
K] .



- Square Feet is defined as all interior floor space. any second fioor space, storage, covered dining
areas and commercially nsed outdoor areas or any other area szt aside for the exclusive use and
econornic bepefit of the Tenant and containing the approxirsate dimensions and area: It is agreed
that the Net Usable Sqtiare Feet for the purpose of any calculations which are based on Net
Usable Square Feet is as stated in Section [.4. Tt is agreed that FENANT 'S Proportionate Share
is based upon TENANT™'S Net Usable Square Feet as it relates to the Total Net Usdble Square
Feet of the Property. LANDL/ORD reserves the right to re-measure the Demised Premises from
time to time and o adjust the TENANTS Net Usable Square Feet and the rent or rental rate
applied to the square footage as determined by any re-measurement or change in use. TENANT
accepts the Demised Premises in an “as is”, “where is” condition and acknowledges that
LANDLORD has no obligations for any ‘construction or improvements in connection with
TENANT’S occupancy of the Demised Premises.

LANDLORD reserves the right from time to tinie with good cause, upon at least sixty (60} days
-advance written notice to relocate TENANT to other Demised Premises within the Property, prior
to or during the tesm of this Lease, so long as usable area so substituted equats or exceeds the
usable area of the Demised Premises; provided however that TENANT shall have the right at jts
* sole option and as its sole remedy, to terminate the Lease upoa sixty (60) days advance written
notice which right must be exercised, if at all, within fifleed (15) days aféer receipt of
LANDLORD'S relocation notice, which relocation notice may be withdrawn by LANDLORD
within ten (10) days after LANDLORD'S receipt of TENANT'S termination notice, in which
event TENANT’S atteropted termination shall be nuil and void and the lease shall continue in full
force and effect in accordance with its terms. In the event LANDLORD shall relocate TENANT
to other space within the Property, LANDLORD shal pay the reasonable selocation costs of
TENANT in connection therewith, but LANIDLORD shall not have any other lzablhty with
respect to any such relocation.

~ Expansion/Right of First Refusal - add language here if appiicable

3. TERM - The term of this Lease shat be for Five (5) years which shall commence on
Tuly 1, 2008 and shall end at midnight on June 30, 2013 unless sooner terminated as provided
~ for herein. Upon occupancy TENANT shall furnish LANDLORD a written statement
stating the TENANT has accepted the Deinised Premises for occupancy and setting forth
the actual commencement and expiration dates of the Lease. A Lease Year is the twelve-
month period beginning on the commencement dafe of each year and ending at the
conclusion of the same date one yeéar Jater. If possession of the Demised Premises shall
for any reason not be delivered to Tenant on the Commencement Date, this Lease shall
nevertheless continue in full force and effect, and no liability whatsoever shall arise
against LANDLORD out of any delay other Lhan the abatement of rent. :

3.1 Right to Tenmnate - None

32 Right to Renew — This Lease may be renewed for an additional term of five (5) years
upon reaf and terms to be negotiated by the parties in accordance with the City of Key West Code
of Ordinances. The rent and termes of the repewal term must be aceeptable to both the
LANDLORD and the TENANT in their absolute diseretion and must be set forth in written
addendum to this Lease. If the parties fail for any reason whatsoever to agree upon and enter into
such addendum at least 120 days prior to the end of the initial term of this Lease, then any
obligations that the parties may have pursuant to this section to negotiate renewal terms shall
cease and LANDLORD shall be free to lease the Demised Premises w the general public upon
such rent and terras as it deems appropriate.
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4.

RENT - Al rentals provided for herein shal? be payable ia advance, without pnér

demand therefore and without deductions or setoffs for any reason whatsoever on the first day of
each and every month of the term hereof.

4.5

4.2

43

4.4

Late Charges. Any monthly rental not recgived by the fifth day of the month shali incur
a late fee equal fo fifteen percent 15% of the amount in arrcars. In addition, all payments
received after the due date shall incur a $50.00 administrative fee to cover the costs of
collecting and processing late payments. LANDLORD shall have no obligation to accept

- Jess than the full amouont of all installments of rental, additional réntal or other amounts

due hereunder and interest thereon which are due and owing by TENANT to
LANDLORD. if LANDI.ORD accepts less than the full amount owing, LANDLORD
may apply the sums received toward such TENANT’S obligations, as LANDLORD shali
determine in ifs sole discretion. . , _

Interest on Rent. Rent and additional rent nﬂt.pai_d within fifteen ([5) days of when due
shall bear interest from the date due until paid at the highest rate permitted by law.

(}bhgaﬁon to Survive, TENANT'S obltgatton 0 pay rent that is accrued and unpaid
he:reunder shail survive the expiration or termination of the Lease.

The rent reserved under this Lease for the term heraof shall be and consist of:

{a) Beginning with the commencement date and throughout the term of this Lease,
TENANT agrees to pay to the LANDLORD as and for minimum rent for the Demised
Premises the annual amount, in equal monthly installments, in advance, on the first day
of each and every calendar month, as per EXHIBIT“B™. In the ‘event the rent
commencement date is other than the first day of 2 calendar month, the rent for’

- the partial first calesidar month of the term will be prorated on a daily basis and

payable on the commencement date.

(b) Simultaneously with each such payment, TENANT agrees to pay to
LANDLORD any sales, use or excise tax imposed or levied against rent or any other
charge or payment required hereunder to be made by TENANT which tax has been
imposed or levied by any governmental agency having jurisdiction thereof, this shall
include any new taxes imposed during the term of this Lease which are in addition to or
in substitution for any such tax which is presently imposed.

(c) Commencing with the st day of the Term, TENANT agrees to pay to LANDLORD,
as Additional Remt; TENANT'S Proportionate Share, as stated in Section 1.4, of
Common Area Maintesiance Charges in Monthly Tnstaliments as specified herein.

The Common Arez Maintenance Charges are based on the Estimated Common Area

" Maintenance Charges attached hereto as EXHIBIT “B” These charges are only

estimates. The TENANT shall be responsible for atl Common Area Maintenance

* Charges actually incutred on a pro rata assessment basis. Any increase in the common

area charges shalf result in an increase in the TENANT'S Common Area Maintenance
Charges. "Common Area Maintenance Charges for controllable expenses assessed afier
the base year shall not incréase in any given year by more than 5% of the previous year's
commei-area assessment for controllable expenses. The base year for the purpose of
limiiting increases in Common Area Maintenance Charges shall be the first vear of the
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term of this lease. This limitation shall apply only to those services included in the base
"vear's common area charges. Any services charged for that are'nct included in the base
year's charges shall not be limited by this 5% cap nor shall they be included for

determining this 5% cap.

Common Area Maintenance Charges shail include any and all expenses reasonably
incurred in the operation and maintenance of the Property Common Area including but
not limited fo management and administrative fees, salaries and compensation paid in
connection with operations, maintenance and administration, amortization (including
interest) of equipment and facilities acquired and used for maintenance, o reduce energy
usage, to otherwise reduce operating casts or common area seasonal decorating or
redecorating. Major capital improvements will not be included in Common Area
Maintenance Charges unless those improvements reduce expenses and if 5o the
improvements will be amortized over the useful life of the equipment as detenmined by
the manufacturers specifications or IRS depreciation regulatwns

Monthly instaliments shall be due and payable on the Ist day of each calendar month
during the Term. The installments set forth herein represent TENANT’ S Proportionate
Share of the estimated Conunon Area Maintenance Charges at the Commencement Date.
Thereafiet, LANDLORD shall, prior to the beginning of each calendar year, estimate the
expected Common Area Maintenance Charges for the coming calendar year and
TENANT"S Proportionate Share thereof, 1/12th of which shall constitute the Monthly

- Instaliments for such year; provided such installments $hall never be lower than the
installments specified berein. Within 90 days after the end of each year, LANDLORD
shall calculate the actual Common Area Maintenance Charges paid or payable during the
prior calendar vear, and there shall be an adjustment between LANDLORD and |
TENANT so that LANDLORD shail receive the actual amount of TENANT’S annusi
Proportionate Share for said year. If TENANTS Proportionate Shaze is less than the
amount paid by TENANT during the prior year, LANDLORD shail, at its option, pay
TENANT the difference between. the amount received and the amount actually due, or
credit such difference against TENANT’S next succeeding installments. If TENANT”S
Proportionate Share is greate than the amount paid by TENANT during the prior year,
TENANT shall pay LANDLORD the differerice between the amount paid by TENANT
and the amount actually due upon LANDLORD billing TENANT for same.
LANDLORD agrees to keep, at its principal office, records relating to said Common
Area Maintenance Charges. TENANT shall have the right to audit said records for the
sole purpose of ascertaining the correctness of said Charges. Such audit shall be made
durmg normal business hours; not uareasonably mterfere with LANDLORIYS office
operations; shall be performed by TENANT, TENANT’S chief financial officer, or 2
CPA selected by TENANTS; shall not be made miore often than once during each calendar
year; and shall be limjied to the preceding caleadar year. ¥ TENANT desires to audit
said records as aforesaid, TENANT sball notify LANDLORD 30 days in advance
thereof, commence said audit within 60 days of said notice, and once commenced,
diligently complete the same. If any such andit shows the amount of such charges to
TENANT was overstated, LANDLORD shail refund any such overcharge.

Commencing with the st day of the Term, TENANT agrees to pay to LANDLORD, as
Addiitonal Rent, TENANT 'S Proportionate Share as stated in Section [.4 of the Real
Estate Tax Expense which shall include all real estate taxes and assessments both general
and special imposed by federal, state or local governmental authority or any other taxing
authority having jurisdiction over the Property against the land, buildings, store rooms,
Comumon Areas and all other zmprovcments within the Upland Property {excluding any
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public area which will not be taxed and excluding the Marina), together with any aad all
expenses incurred by LANDLORD in negotiations, appealing or contesting such taxes
and assessments. Real Estate Tax Expense shall not include any additional charges or
penalties incurred by LANDLORD due to fate payment of Real Estate Taxes. In the event
that any of the public area excluded later becomes taxable or is determined to be taxable
then it shall be included for purposes of determining TENANT'S proportionate share.

TENANTS Proportionate Share of Real Estate Taxes shall be paid as part of the
Common Area Charges provided for herein. The 5% cap limitation provided for in
Section 3(c) shall not be applicable to this particular common area charge.

Commencing with the st day of the Term, TENANT agrees to pay to LANDLORD, as
Additional Rent, TENANT"S Proportionate Share as stated in Section [ .4, of the
Insurance Expenses which shall include all insurance premiums incurred by the
LANDLORD in insuring the Property including hazard and Hability insurance for any
and/or all buildings, improvements and common areas.

TENANT’S Proportionate Share of Insurance expenses shali be paid as part of the
Common Area Charges provided for herein. The 5% cap limitation provided for in
Section 3(c) shall not be applicable to this paticular common area charge.

Should any governmental taxing authority acting under any present or future law,

“ordinance or regulation, levy, assess or impose a tax, excise and/or assessment (other than
an income or franchise tax) upon or against the rentals payable by TENANT to
LANDLORD, whether by way of substitation for, or in addition to, any existing tax on
land and buildings or otherwise, or any other substitute iax, the proceeds of which are to
be used to fund the same governmental functions as were funded by ad valorem taxes,
TENANT shall be responsible for and reimburse LANDLORD for the amount thereof, as
the case may be, as additional rent, 7 days before the date that any penalty or interest
would be added thereto for non-payment or, at the option of LANDLORD, the same shali
be payable in the manner provided for in the preceding paragraph. Substitule taxes as
referred Lo above in this Section shall include, without limitation, any surtzx on parking
spaces. :

Tnitial here if applicable |
TENANT LANDLORDL%'%V&

{d)In addition to the foregoing rent, TENANT agrees to pay LANDLORD as Percentage
Rent a sum equal to 6% multiplied by an annual Gross Sales per Lease Year in excess of
the Percentage Rent Base Amount. The Percentage Remt Base Amount is calculated by
dividing the current annual Base Rent by six percent (6%). Within twenty (20) days
following the end of each month of each Lease Year, TENANT shall forward to
LANDLORD a statement of Gross Sales together with an accurate and complete copy of
the State of Florida Department of Revenue, Sales and Use Return Form DR-15 {or such
forms as the State of Florida shall hereafter substitute for said form) showing the fuil

-amount of TENANT" S Gross Receipts from the Demised Premises during the previous
month. The statement of Gross Sales must be in affidavit form. TENANT is subject to a
fifty-dollar ($50.00) tate submission penalty shoutd TENANT aot furnish to
LANDLORD copies of Form IJR-15 by the twentieth (20th) day of each month. Failure
of Tenant to timely submit any monthly report sha¥i entitle LANDLORD to estimate
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Gross Sales based upon available data (with a reconciliation upon receipt of the final
report), and TENANT shall be obligated to pay percentage rent on such estimated Gross
Sales. If by the end of any such preceding month the Gross Sales in the Demised
Premises during such Lease Year shall exceed the Percentage Base Rent Amount,
TENANT shall pay to LANDLORD, at the time of delivery of said Statement, an amount
equal to the Percentage Rent times the Gross Sales exceeding the Percentige Rent Base
Amount, Jess the Percéntage Rent, if any, previously paid by TENANT to LANDLORD
during that Lease Year. TENANT shall alsc furnish to LANDLORD within thirty (30)
days after the expiration of each full Lease Year, & complete statement, certified by an
independent cextified public accountant, showing in all reasonable detail the amount of
Gross Sales made by TENANT from the Demised Premises durinig the preceding Lease
Year. - - '

"Gross Sales” shall mean the amount of sales of all merchandise or services sold or
rendered at or from the Demised Premises by TENANT or apy sub-TENANT, licensee,
eftc. TENANT may deduct from Gross Sales: (i) any refunds to customers, provided they
have been included in Gross Sales: and (ii} the amount of any sales tax fevied upon retail
sales and payable over to the appropriate governmental authority. TENANT
agrees bo keep, at its principal office, records in accordance with generally accepted
accounting practices, in which said Gross Sales shall be recorded. Such records shall be
open for inspection by LANDLORD or its agents, including accountants retained for that
purpose, during reasonable business hours for the Term and for at keast 3 years thereafter.
If any audit shows that the amount of Gross Sales on the staternent was understated by
more than 1% for any year, then TENANT (in addition to paying the Percentage Rent due
for such understatement) shall pay to LANDLORD the reasonable cost of the andit
within ten (10) days after TENANT’S receipt of LANDLORD'S invoice. If such
understatement is wiliful and/or fraudulent, LANDLORD shall have the option, upon ten -
{190) days notice to TENANT, to terminate this Lease on the date specified in such notice
and Tenant shall remain liable for all rent and other charges under this lease for the full
term hereof,

{e) In addition to the foregoing rent, all other payments to be made by TENANT
shall be deemed to be and shall become additional rent hereunder whethier or not the
same be designated as such and it shall be due and payable upon demand together with
interest thergon at the highest rate permissible by law from their due date until the date it
is paid. The LANDLORD shall have the same remedies for TENANT'S failure to pay
said additional rental the same as for non-payment of rent. LANDLORD, at its efection,
shall have the right to pay or do any act which requires the expenditure of any sums of
money by reason of the failure or neglect of TENANT to perform any of the provisions
of this Lease, and in the event LANDILORD shall, at its election, pay such sums or do
such acts requiring the expenditure of monies, TENANT agrees to pay LANDLORD,
upon demand, all sich sums, and the sums so paid by LANDLORIY and any expenses
meurred by LANDLORE in the payment of such sums together with interest thereon at
the highest rate permitted by law from their due date through the date they are paid by -
TENANT shall be deemed additional rent and shall be payable and collectible as such.
Reunt shall be made payable to the LANDLORD as stated in Section [.1 hereof.

(f) Holding Over. If is agreed that in the cvent of TENANT holding over after the
termination of this lease, thereafier the tenancy shall be from month to feonth in the
absence of a written agreement to the contrary; the TENANT shall pay to.LANDLORD a -
monthiy occupancy charge equal to One Hundred Fifty (150%) Percent of the monthly
rental for the last lease year for each month from the termination or expiration of this
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Lease until the Demised Premises are delivered to the LANDLORD in the condition
required herein, and LANDLORD'S right to damages for such illegal eccupancy shall
survive. In addition, TENANT shall pay all other charges payable by TENANT under
this Lease

{g} Rent Concessions, None

5. SECURITY - TENANT simmitaneously with the execution and delivery of this Lease,
has deposited with the LANDLORD the sum equal to ene months current minimum rent as per
EXHIBIT “B” and as stated in Section 1.7 hereof, the receipt of which is hereby acknowledged,
which sum shalf be retained by LANDLORD as security for the payment by TENANT of the
rents heréin agreed to be paid by TENANT and for the faithful performance by TENANT of the
terms, conditions and covenants of this Lease. It is agreed that LANDLORD, at LANDLORD’S
option, may at any time apply said sum or any part thereof toward the paymient of the rents and
any other sum payable by TENANT under this Lease, andfor toward the performance of each and
every covenant under this Lease, but such covenants and TENANT"S liability under this Lease
shalt thereby be discharged only pro tanto; that TENANT shall remain liable for any amounts that
such sum shall be insufficient to pay; that LANDLORD may exhaust any or all rights and
remedies against TENANT before resorting to said sum, but nothing hercin contained shall
require or be deemed o require LANDLORD to do so; that, in the event this deposit shall not be
utilized for any of such purposes, then such deposit shall be returned by LANDLORD to
TENANT within sixty (60) days after the expiration of the term of this Lease. TENANT shall
deposit with LANDLORD such additional sums which may be necessary to repiace any amounis
‘expended there from by LANDLORD pursuant hercof, so that there shall always be a security
deposit in the sum first set forth abave. The Security deposit provided for herein shall be held by
the LANDLORD in a non-interest bearing account and may be co—rmngled by the LANDLORD
at the LANDLORTY'S sole discretion.

6. USE OF THE DEMISED PREMISES -TENANT shall use the Demised Pré:mises:f(-)'r
- the purposes of: Retail and wholesale ice cream sales, frozen yogurt, sorbet, candies, and soft
drinks, cofff:e as an accessory cmly (no coffee bar), & other related dany products

TENANT further agrees:

(a) To operate 100% of the Demised Premises for the entire term of this lease during
all redsonable hours established by LANDLORD, pursuant to the highest reasonable
standards of its Business cafegory, maintaining a substantial stock of appropriate
merchandise on display, with suificient personnel to service its trade.

{b) With rtspect to the Prdperty, not to display any merchandise, solicit b&smess or
distribute advertising material beyond the Demised Premises, nor in any manner use any
part of the Common Areas for purposes other than for their intenided common use and not

to obstruct any part thereof.

{c) Not to display any banners, pennants, searchlights, window signs, balloons, or
similar temporary advertising media on the exterior of the Demised Premises.

(d} Noft to commit waste in the Demised Premises or Common Areas and to keep the
Demised Premises and immediate adjacent areas including, without lmitation, adjzcent
sidewalks, in a safe, neat, clean and orderly condition and to maintain and repzair any
lighting or signs under any canopy immediately in front of the Demised Premises.
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(e} Mot to use the Demised Premises or permit the same to be used in any manner
which violates any law, ordinance or constitutes a nuisance; for lodging purposes; that
may injure the reputation of the Property or annoy, inconvenience or damage its patrons
or other TENANT’S; or that would constitute an extra-hazardous use or violate any
insurance policy of TENANT, LANDLORD or any other TENANT in the Property or
increase the cost thereof.

“{B) To keep all garbage, refuse and solid waste inside the Demiseéd Premises in the
kind of containers specified by LANDI.ORD, or to place the same outside the Demised
Premises, prepared for collection, in the manfiér and at the times and places designated
by LANDLORD or the appfopriate disposal company. TENANT agrees not to bumn or
permit any burning of parbage or refuse on the Demised Premises or any part of the
Property. TENANT further agrees that, upon LANDLORD’S instruction, TENANT
shall separate garbage for recycling and deposit the separate garbage in the receptacle
designated by LANDLORD. TENANT further agrees to make every effort to recycle all
glass, metal, paper amd plastic refuse and solid waste. Sort glass by colors and metat and
paper by type and deposit in the 3ppr0pna1e mcyclmg containers provaded by the
LANDLORD.

{g)  TENANT shall contract directly with the pertinent govemmmental authority or
disposal company and shall be responsible for all fees ind costs of removal and disposal
of sotid waste, garbage, and refuse, including but not limited to, impact fees and -

* dumpster rental. TENANT shall indemnify, save harmiess and defend LANDLORD
from and against any loss, claim, injury, damage or expense arising out of or refated to
the generation, storage, or removal or disposal of TENANT’S parbage, refuse or solid
waste,

“(hy  To use its best efforts to cause afl trucks serving the Demised Premises to load
and unload from the hours of 7:00 a.m. to 11:00 a.m. and not to permii such trucks to
service through the front entrance of the Demised Premises except when no other
entrance is available. '

{i) To take no action that would: (i) viclate LANDLORD’S contracts if any,

atfecting the Froperty (including without limitation the use restrictions contained in

LANDLORD?’S leases with its Anchor Tenants, which restrictions have been explained to

TENANT); or (ii) cause any work stoppage, picketing or cause any manoet or

interference with LANDLORD or other Tenants, cccapants, customers or any person
“lawfully in and upon the Property.

() Not to use amplified music or any other noise making machinery or devices that
in LANDLORD' S determination is harmful to the building or disturbing to other
Tenants.

k) To abide by and observe all reasonable rules and regulations established from
time to time by LANDLORD and LANDLORD'S insurance carier with respect to the
operation of the Property and it’s Common Areas. Rufes and regulation are attached and
incorporated herein as EXHIBIT “C™.

H Not to conduct any auction, fire, bankruptcy or selimg@ut sale on or about the
Demised Premzses except in strict compliance with City Code Chapter 18
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(m)  To pay its proportiobate share of any and all maintenance contracts wherein
LANDLORD elects to purchases goods and services for the benefit of the entire Property
including but not limited to LANDLORD directing all pest extermination at such
intervals and service levels that LANDLORD deems appropriate.

(n) TENANT shall not {either with or without negligence) cause or permit the
escape, dispasal or release of any biclogically or chemically active or other hazardous
substances or materiais which TENANT or it agents brought onto the Property. TENANT
shall not allow storage or use of such materials or substances in any masner not
sanctioned by law or by the highest standards prevailing in the industry for the storage
and nse of such substanées or materiats, nor allow to be brought into the Demised

* Premised of the Property any such materials or substances except to use in the ordinary
course of TENANT'S business, and then only after written notice is given to
LANDLORD of the identity of such substances or materials. Without Emitation,
hazardous substances and materials shall include those described in the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, 42

- U.5.C. Section 9601 et seq., the Resource Consérvation and Recovery Act, as amended,

. 42 U.S.C. Section 6901 et seq., any applicable state or local law and the regulations

adopted under these acts. In addition, TENANT shall execute affidavits, representations
and the like from time to time at LANDLORD’S request concerning TENANT’S best
knowledge and belief regarding the presence of hazardous substances or matenals i the
Demised Premises. In all events, TENANT shall indemnify LANDLORD i the maoner
elsewhere provided for in this Lease against any liability resulting from any rélease of

" hazardous substances or materials in the Demised Premises or Property by TENANT or it
agents, while TENANT is in possession or caused by TENANT or persons acting under
TENANT which is due to hazardous substanices that TENANT or its agents brought onto
the Demised Premises or Propcrty

4.1 Use of the Common Areas -TENANT has the non-exclusive right to use the
common areas solely for the purposes for which they were designed. The
‘common areas may also be ised by anyone else LANDLORD has or hereinafter
in its sole discretion grants the right to use them.

7. COVENANT OF QUIET POSSESSION - So long as TENANT pays afl of the rent and
charges due herein, TENANT shall peaceably and quietly have, hold, and enjoy the Demised
Premises throughout the term of this Lease without mterference or hindrance by LANDLORD or
any person claiming by, through, or under LANDLORD. |

3. INDEMNIFECATION - TEN ANT does hereby agree to indemnify, defend and save
LANDLORD harmless from and against any and all liability for any injury to or death of any
person or persons or damage to property (including adjoining property for environmental
damage) in any way arising out of or connected with the conditions, use or oecupancy of the
Demised Premises, or in any way arising out of the activities of TENANT, its agents, employees,
licensees or invitees on the Demised Premises and/or the building and from reasonable attorney’s
fees, incurred by LANDLORD in connection therewith, excepting, kowever, liability caused by
LANDLORIY’S gross negligence in it’s failure to perform any of LANDLORIY S covenants,
obligations or agreements of this Lease.

g, TENANT'S INSUMCE - TENANT covenants and agrees with LANDLORD that
 TENANT shalt:

(a) At 'I'ENANT S sole cost and expense, during the entire Term hereof, procure,
’ It :



pay for and keep in full force and effect; (i) an occumrence form commercial general
liability policy, covering the Demised Premises and the operations of Tenant and any
person conducting business in, on or about the Demised Premises in which the [imits with
respect to liability and property damage shall not be less than Ore Million ($1,000,00.00)
Dotllars per occurrence (it) all risk property insurance, including theft coverage, written at
replacement cost value and a replacement cost endorsement insuring TENANT'S
improvements ard betterments, fixtures, furnishings, equipment and any other property
belonging to TENANT; and (jii) workers compensation coverage as required by the
provisions of Florida statute. Any consignment agreement used by TENANT must
provide that consignor acknowledge that the LANDLORD does not have any liability
whatsoever for any damage which may be done to items left in the Demised Premises on
consigninent. The TENANT must provide the LANDLORD with a copy of any
consignment agreement used by TENANT regarding Demised Premises. LANDLORD

. shall not be responsible for damage to any property belonging to TENANT or consignor.
TENANT compietely indemnifies the LANDLORD with regard to any claims made by
any consignor for any reason. From time to time doring this Lease, at LANDLORD'S
request, TENANT shall (i) procure, pay for and keep in full force and effect such other
insurance as LANDLORD shal! require and (it) increase the inmts of such insurance as
LANDLORD may reasonably require. -

. by  All policies of insurancc required to be carried by TENANT pursuant to this lease
* shall be written by responsible insurance companies authorized to do business in Florida
with an AM Best rating of A-VI or better. Any such insurance required to be carried by
TENANT hereunder may be furnished by TENANT under any blanket policy carried by
it or under a separate policy therefore. A copy of each paid up policy evidencing such
insurance or a certificate of the insurer, certifying that such policy has been issued,
providing the coverage required by this Lease and containing provisions specified herein,
shall be delivered to LANDLORD prior to the commencement of the Term of this Lease
and, upon repewals, bt not less than sixty (603 days prior to the expiration of such _
coverage. In the event TENANT shall fail to procure such insurance, LANDLORD may,
at its option, procure the sare for the account of TENANT, and the cost thereof shall be -
paid to LANDLORD as an additional charge upon receipt by TENANT of bills therefore,
“together with an administrative fee equal to fifteen (15%) percent to caver the cost of the
LANDLORD’S efforts to procure such policy.

{c} Each policy evidencing imsurance reguired to be carried by TENANT pursuant to
this Lease shatl contain the following provisions and/or clauses: (i) a provision that such
policy and the coverage evidenced thereby shall be pnmary and non-contributing with
respect to any policies carried by LANDLORD; (ii) 2 provision maming LANDLORD
and any other parties in interest as designated by LANDLORD as an additional insured
(e:xcept with respect (o worker's compensation insurance); and (iii) a provision that the
-insurer will not cancel, materially change or fail to repew the coverage provided by such
policy without first giving LANDELORD thirty (30) days prior wr1t1:en notice.

Ary general Hability or other policy insuring the LANDLORD does not provide any
contributing or excess coverage for TENANT. The policies TENANT procuxes for
TENANT'S exposure are ihe only coverage avaifabie to TENANT.

16, ASSIGNMENT AND HYPOTHECATION - This Lease is not transferable or -
assignable and may not be hypothecated nor sublet without the prior written consent of the
LANDLORD which may be withhetd and shalt be at the sole discretien of the LANDLORD.
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This TENANT may assign the Lease without the written consent of the LANDLGORD for the sole
and Hmited purpose of collateralizing a loan from a financial institution,

Any assignmernt or subvle-t_ting, even with LANDLORED'S conscat shall not relieve TENANT
from liability for payment of Rent or from the obligation to keep and be bound by the agreements
of this Lease. The acceptance of Rent from any other person shall not be deemed to be a waiver
of any of the agreements of this Lease or to be consent 1o the assignment for the benefit of
creditors or by operation of law and shall not be effective to transfer any rights to any assignee
without prior consent of LANDEORD. In the event TENANT wishes to assign this Lease and
LANDLORD consents to such assignment, LANDLORD may charge a reasonable fee, not to
exceed $500.00 to help offset any costs LANDLORD may have in preparing such assignment, or
i examiging the information, financial statements, operating history, references, etc., NeCessary
to effectuate same. Any assignment, transfer, hypothecation, morigage, or subletting without
LANDLORD’S written consent shall give LANDLORD the right to terminate this Lease and to
‘ré-enter and repossess the Dem:sed Premises and the LANDLOREYS right to damages shall
survive. .

If the TENANT is a corporaﬁon,-then'a sale or transfer of a controlling interest in the-corpomtiou
by sale of stock or otherwise shall constitute an 'assignment for purposes of this provision.

11. SUBORDINATION - This Lease, and aII rights of TENANT hercunder, are and shall be
subject and suberdinate to all mortgages, bond indentures and any other financing instrument
{(hereinafter referred to as security agreements) which may now or hereafter affect the Demised
Premises and to each and every advance made or hiereafter to be made under such security
agreements and to alt renewals, modifications, replacements and extensions of such security
agreements and spreaders and consolidations of such security agreements. This paragraph shall
.be self operative and no further instrument of subordination shali be required to make it effective,
however, TENANT shall promptly execute and deliver any mstrument reasonably requested to
evidence such subordination,

- If the holder of any such security instrument shall succeed to the rights of LANDLORD under
this Lease, then at the request of such party so succeeding o the LANDLORD'S rights and upon
such successor LANDLORD'S written agreement to accept TENANT’S attorpmment, TENANT
shafl attorn to such successor LANDLORD and will execute such instruments as may be

- . DECessary ot appropriate to evidénce such attornment. Upon such attorament, this Lease shall

continue in full force and effect as if it were a direct Lease between the successor LANDLORD
and TENANT upon alf the terms, conditions, and covenants as are set forth in this Lease and shall
be applicable after such attornment. .

TENANT shall deliver to LANDLORD or the holder of any such security instrument or auditors,
or prospective purchaser or the owner of the fee, when requested by LANDLORD, a certificate to
the effect that this Lease is in full force and that LANDLORD is not in default therein, or stating
specifically any.exceptions thereto. Failure to give such a certificate within ten business days
after written request shall be conclusive evidence that the Lease is m full force and effect and
LANDLORD is not in default and in such event, TENANT shall be stopped fmm asserting any
defaults known to TENANT at that time.

12 CONDEMNATION

{a} I is further understood and agreed that if af any time during the continuance of .
this Lease the legal title to the Demiscd real estate or the improvernents or buildings
focated thereon or any pottion ihereof be taken or appropriated or condemned by reason

13



13,

of eminent domain, there shalt be such division of the proceeds and awards in such
condemnation proceedings and such abatement of the fixed rent and other adjustments
made as shatl be just and equitable under the circuriistances. ¥ the LANDLORD zand the
TENANT are nnable to agree upon what division of the condemnation award, abatement
of fixed rent, or other adjustments are just and equitable within thirty {30) days after such
award has been made, then the matters in dispute shall, by appropriaté proceedings, be
subrsitted 10 a court having jurisdiction of the subject maiter of such controversy for its
decision and determination of the matters in dispute. [f the legal title to the entire
Demised Premises be wholly taken by condemnation, or if the portion taken will prevent
the Demised Premises from bemg used for the purpose the TENANT intends, this Lease

shall be canceled.

3] In general, it is the intent and agreement of the parties that upon éondernnation,
the parties hereto shall share in the condemnation award to the extent that they would be
eatitled to receive compensation and damages under the Florida law for the depreciation,
damage, or destruction of their interests by the exercise of the right of eminent domain,
I nio event shall TENANT be permitted to receive a share based on the value of the land

or buildings, and/or improvements.

TENANT’S DEFAULT

(a) If the TENANT shall fail to pay any of the taxes or assessments herein provided
for; or in case of the sale of or forfeiture of the Demised Premises or any part thereof
during the demised térm for non-payment of any tax or assessment; or in case the
TENANT shall fail to keep insured the building or improvements which are now or
which may at any time hereafter be upon the Demised Premises, as herein provided for;
or shall fail to spend nsurance money, as herein provided for; or if the TENANT shall
fail to perform any of the covenants of this Lease by it to be kept and performed; then, in
any of such events, except in the event of rion payment of rent, upon ten (10) business
days written notice, within which the TENANT may cure, and upbn its failure to cute, it
shall and may be lawful for the LANDLORD, af its election, to declare the demised term -
ended and to re-enter upon said Demised Premises, building, and imaprovements situated
thereon, or any part hereof, either with or without process of law, the TENANT hereby
waiving any demand for possession of the Demised Premises and any and all buildings
and improvements then situated thereon. In the event of nonpayment of rent,

* LANDLORD may assert its right of Rotice and eviction purseant to Chapter 83, Florida

Statutes.

(b) Or, the LANDLORD miay have such other remedies as the law and this
instrument afford, and the TENANT covenants and agrees that upon the termination of
said demised term, at such election of the said EANDLORD, or in any other way,
TENANT will surrender and deliver up the Demised Premises and property (rezl and
personal) peaceably to the LANDLORD, its agent, or atiorneys, immediately upon the
termination of the said demised term. H the TENANT, its agents, attorneys, or shatl hold
the Demised Premises or any part thereof, one (1) day after the same should be
sarrendered according fo the terms of this Lease, if shall be deemed guilty of forcible
detainer of the Demised Premises under the statute and shalf be subject to eviction or
removal, forcibly or otherwise, with or without process of law.

{c} Bankruptey or Insolvency - T a any tire during the term hereof proceedings in
bankruptcy shall be instituted against TENANT and which procesdings have sot been
dismissed within a reasonable time period, and which banlauptcy results in an
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adjudication of bankruptcy: or if any creditor of TENANT shall file any petition under
Chapter X of the Banksuptey Act of the United States of America, as it is now in force or
may hereafter be amended; and TENANT be adjudicated bankrupt, or TENANT makes
an assignment for the benefit of creditors; or sheriff, mashall, or constable take
possession thereof by virtue of any attachment or execution proceedings and offer same
for sale publicly, and such taking and offer for sale is not rescinded, revoked, or set aside
within ten (10) days thereafter, then LANDLORID may, at #is option, in any of such
events, immediately take possession of the Demised Premises and terminate this Lease,
Upon such termination, all installments of rent eamed to the date of termination and
unpaid, shatl at once become due and payable; and in addition thereto, LANDLORD
shalt have all rights provided by said bankrupicy laws relative to the proof of claims on
an anticipatory breach of aih executory contract. The grace penod for the curing of
default shall not apply to this event of default.

(d) Where the alleged default consists of some alleped violation of any term of this
- Lease, other than the payments of money, including rent, the LANDLORD may not

“ declare this Lease in default until such violation shalk have continned for ten (10) days
after the LANDLORD shall have given the TENANT written notice of such violation,
and TENANT shall not have undertaken, during said tea (10) day notice period, to cure
said violation by vigorous and affirmative action, provided, however, that nothing herein
contained shall be construed as precluding the LANDLORD from having such remedy as
may be and become pecessary in oeder to preserve the LANDLORD'S right and interest
. of the LANDLORD in the Demised Premises and in this Lease, sven before the
expiration of the grace or notice periods provided for in this paragraph, if, under
particular circumstances then existing, the aliowance of such grace or the giviag of such
notice would prejudice or endanger the rights and estate of the LANDLORD in this Lease
and in the Demised Premises. With respect to the payment of the insurance premiums,
the same must be paid at least fifteen (15) days prior to the time when the policies would
lapse for the failure to pay premiums thereon, and evidence of such payment given to the
LANDLORD without any written notice being required to be served upon the TENANT
n connecnon therewith.

te) All default and grace periods shall be daemed to run concurrent[y and not
consecutively.

[43)] It is mutually covenanted and agreed that the various rights, powers, options,
elections, privileges, and remedies of the LANDELORD conitained in this Lease shall be
- construed as cumulative and no one of them shail be construed as bein = exclusive of the

other or exchusive of any rights or pnonnes allowed by law.

4:3 It is further covenanted and agreed by and between the parries hereto that the
right given to the LANDLORD in this ¥ ease to collect the rent that may be due under the
terms of this Lease by any proceeding under sarme, or the right to collect any additional
rent, money, or payments due uider the terms of this Lerse by any proceedings under
same, ot the right given the LANDLORD t6 enforce any of the terms and provisions of
this Lease shall not in any way affect the right of such LANDLORD te declare this Lease
void and the terms ended hereby, as herein provided, when default is made in the
payment of said rent or when default is made by the TENANT in any of the terms and

provisions of this Lease.

(b If at any time, by reason of the failure of the TENANT to keep and perform any
covenant or agreement which, under the terms of this Lease, the TENANT is bound and

5



abligated w keep and perform, it becomes necessary for LANDLORD to employ an
atrorney to protect the rights and interests of the LANDLORD in the property demised or
to enforce the Lease or proceed under it in any particular, then in any of such events, the
TENANT will owe and wilf pay unto LANDLORI ali costs of Court and reasonable
.attorneys fees incurred or expended by the LANDLORD in taking such actions, mc[udmg
actions taken in all-trial and appellate courts.

14, TENANT’S REPAIRS - The TENANT covenants and agrees with the LANDLORD
that during the continuance of this Lease, the TENANT shall be solely responsible for
maintaining the Demised Premises in a clean. sanitary and safe condition in accordance with the
-laws of the State of Florida and in accordance with all directions, rules and regulations of all
mspectors, governmental departments and agencies having jurisdiction over the Demised
Premises to ensure a good state of repair of the Demised Premises and al furnishings, including
any special equipmrent brought, placed, or instatled upon the Demised Premises by TENANT; nor
will the TENANT suffer or permit any strip, waste, or neglect of any building or such personal
property to be commitied; and the TENANT will repa:r replace, and renovaté the said real and
personal property as often as it may be necessary in order to keep the building or buildings and
- the personal property which is subject to the LANDLORD’S lien, in good repair and condition.
In the event that improvements or repairs are contemplated prior to or at the beginning of or
during TENANT’S occupancy, then this provision shall apply to the condition of the property as
of the last repair, intprovement or renovation.

In the event that LANDLORD shall deem it necessary or be required by any governmental
authority to repair, alter, remove, reconstruct or improve any part of the Demised Premises or of
the property {unless the same result from TENANT'S act, neglect, default or mode of operaftion,
m which event LANDLORD shall meake all such repairs, alterations or improvements at
TENANT’S Sole cost and expense), then the same shail be made by LANDLORD with
reasonable dispatch, and should the making of such repairs, alterations and improvements cause
any interference with TENANT’S use of the Demised Prentises, such interference shall not
relieve TENANT from the performance of iis obligations hereunder nor shall such interference be
deemed an actual or constructive eviction or partial eviction or result in abatement of rental.

I5.  ALTERATIONS

TENANT shall aot make any alterations, additions or improvements to the Demised Premises
{whether or not the same may be structural in nature) without LANDLORD’S prior writien
consent. Al alterations, additions, or improvements made to the Demised Premises, excepi
movable fumituse and equipment installed at TENANT’S expense, shall be the property of the .
LANDLORD and remain upon and be sutrendered with the Demised Premises at the expiration
of the term of this Lease; provided, however, that LANDLORD may require TENANT to remove
any additions made at TENANT"S request to the Demised Premises and to repair any damage
caused by such removal, and provide further, that if TENANT has not removed its property and
equipment within fen (10) days after the expiration or termination of this Lease, LANDLORD

‘may elect to retain the same as abandoned property.

It the event TENANT shall request LANDLORDY''S permission, and LANDLORD shall
permit TENANT to perform any alterations, additions, improvements or repairs o the Demised
Premises, TENANT shall {i) submit its plans and specifications toa LANDLORD for its approvaj
prior to the commencement of any construction, (i} obtain all necessary permits prior to the
commencement of any construction, {iii) only use contractors approved by LANDLORD, (iv) not
permit any construction liens to be placed or femain on the Demised Premises. In the event a
constructior fien shall be filed against the Demised Premises as a result of work undertaken by
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TENANT, TENANT shall within ten (10) days of receiving notice of such lien, discharge the lien
of record either by payment of the indebtedness to the lies claimant or by filing a bond as security
therefore. All such work made by or on behaff of TENANT shalf be performed in such manner
as LANDLORD may designate and in accordance with all applicable laws and regiiations of
governmental autherities having jurisdiction over the same. Al such work by TENANT or its
contractors shall not interfere with, impede or delay any work by LANDLORD o its contractors,
tenants or TENANT'S contractors. All contractors engaged by TENANT shall be bondable,
licensed confractors, possessing good labor relations, and capable of performing quality
workmanship. '

16.  EQUIPMENT, FIXTURKES AND SIGNS

{a} * Al furnishings, fixtures, trade fixtures, equipment, and signs used o the -
Demised Premises by TENANT but provided by LANDLORD, wiil, at alf times, be, and
remain, the property of LANDLORD. Provided that this Lease is in good standing and
subject to the LANDLORD'S lien for rent, TENANT will have the right to remove any

_fumiture or fixtures provided by TENANT, or any part théreaf, from the Demised
Premises during the term of this Lease, at the expiration thereof, or within 2 reasonable
time thereafter, provided, however, that TENANT, in so doing, does not cause any .
irreparable damage to the Demised Premises, and provided further, that TENANT will
pay or reimburse LANDLORD for the reasonable expense of repairing damage caused by
such removal. :

b All TENANT signs shall be approved by the LANDLORD and must imeet all
applicable codes. The exact location, style, text, and color(s) of the sign shall be agreed
upon by the LANDLORD, in writing, prior to TENANT’S installation. LANDLORD’S
approval shall not be unreasonably withheld or delayed.

17.  ADDITIONAL COVENANTS OF THE TENANT

(a) The TENANT shall pay for alf utilities associated with the use of the Demised

" Premises including, but not limited to, water, electricity, sewer, gas and waste, (if
applicable). In the event that a separate bill for the Demised Premises is not availahle for
one or more of the utility services requited by the Demised Premises, (hen the TENANT
shall pay a pro-rated share of that particular utility bill based on a calculation of the ratio
of the square footage of the Demised Premises and the total square footage of the
Premises covered by that particular utifity bill. In the event that the TENANT shall be
billed for a pro-rated share, the LANDLORD shal] provide TEKANT a utility bill each
month and TENANT shall pay the amount due to LANDLORD within ten (10) days of
its receipt, . '

(b) The TENANT covenants and agrees with the LANDLORD that no damage or
destruction to any building or improvement by fire, windstorm, or any other casualty
shall be deemed to entitle the TENANT to surrender possession of the Demised Premises
or to terminate this Lease or to violate any of its provisions or to cause any abatement or
rebate in the rent then due or thereafter becoming due under the terms hereof, unless
otherwise specifically provided for herein. If the Lease be canceled for the TENANT'S
default at any time while there remains outstanding any obligation from any nsurance
company to pay for the damage or any part thereof, then the claim against the insuvrance
company shalf, upon the cancellation of the within-Lease, be deemed immediate] yio
become absolute and unconditional property of the LANDLORD. In the evest of
destruction to the Demised Premises by casualty or hazard, L ANDLORD will have the
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option of canceling the Lease, or repairing the building, and in the event that the
LANDLORD elects to repair the building. an appropriate abatement of rent will occur.

£c) The TENANT shall be responsible for the HVAC and aEI air condmomng
" systems together with the plambing and elecmca system.

{d) The TENANT shall be responsible for maintaining the roof and exterior of the
building

(&) . The TENANT covenants and agrees with the LANDLORD that nothing in this
Lease contained shall ever be copstrued as empowering the TENANT to encumber or
canse the LANDLORD to encurnber the title or interest of the LANDLORD.

13) The TENANT covenants and agrees with the LANDLORD that, at the
termination of this Lease, the TENANT wil} peaceably and quietly deliver unto the
LANDLORD, possession of the Demised Premises and all buildings and improvements
located therson, as well as the TENANT’S interest in all fixtures and equipment -
appertaining thereto.

(g) The TENANT agrees not to make any internal changes or exterior changes or

alterations without written approval of the LANDLORD. This provision does not apply

o TENANT’S trade fixtures and/or other non-permanent fixtures on the interior of the
) Demlsed Premises.

18. LANDLOR]}’S RIGHT OF ENTRY - The LANDLORD or its agents shall have the
right o enter upon the Demised Premises at alf reasonable times io examine the condition and use
thereof, provided only that such right shall be exercised in such manner as not to interfere with
the TENANT in the conduct of the TENANT’S business on said Demised Premises. If the said
Demised Premises are damaged by fire, windstorm, or by any other casualty which caused the -
Demised Premises to be exposed to the elements, then the LANDLORD may enter upon the
Demised Premises to make emergency repairs. LANDLORD may enter upon the Demised
Premises to make rencvations and repairs of a non-emergency natare by giving reasonable notice
to the TENANT, and in such a manner as to minimize any inconvenience to both parties.

19.  TENANT’S ACCEPTANCE - The TENANT accepts the Demised Premises and
improvements thereon in an as is condition and all improvements and additions shall be at the
sole expense of the TENANT except as may be otherwise provided for in this Lease.

20, MISCELLANEOUS PROVISIONS - It is mutnally covenanted and agreed by and '
between the parties as follows:

{2) - _That no waiver of a breach of any of the covenants in this Lease contained shall
be construed to be a waiver of ail succeeding breach of the same covenant.

(b)  That time is of the essence in évery particular and pasticularly where the
obligation to pay money is nvolved. ) -

(c)  Thatall arrearages in the payment of rent of in the repayment to the
LANDLORD of any sums which the LANDLORD. may have paid in order to cure 2
default of the TENANT (as elsewhere herein provided fory, shall bear interest from the
date when due and payable at the highest rate permitted by law until paid.
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{d) That no modification, release, discharge, or waiver of any provision hereof shall
be of any force, cffect, or value unless in writing and signed by the persons who are then

LANDLORD and TENANT.

{e) That all covenants, promises, conditions, and obligations confained herein or
implied by law, or covenants running with the tand, shall attach to and be binding upon
the heirs. executors, administrators, successors, legal representatives, and assigns of each
of the parties to this Lease. '

{f} That this instrument contains the enfire agreement between the parties as of this
- date, and that the execution hereof has not been induced by either of the parties by
representations, promises or understandings not expressed herein, and that there are not
collateral agreements, stipulations, promises, or understandings whatsoever between the
respective parties in any way touching the subject maiter of this instrurnent which are no
expressly contained in this instrument. :

() That when either of the parties desire to give notice to the other or others in

connection with and according to the terms of this Lease, such notice shall be deemed

given when it shall have been deposited in the U.S. Registered or Certified mail with

sufficient postage pre-paid thereon fo carry it to its addressed destination. Said notice
_shal be addressed as follows: :

ASTOLANDLORD: PROFPERTY MANAGEMENT
CITY OF KEY WEST
P.C.BOX 6434
KEY WEST, FL. 33040

AS TO TENANT: Key West Ice Cream Factory, Inc.
. 201 William Street
P.(3, Box 5466
Key West, FL 33043

When the parties on either side (LANDLORD or TENANT) consists of more than one
 person, nofice or default by one of the persons on that side shall constitute notice or
default by all of the persons on that side.

(h) This Lease and the provisions thercof shall be governed by and construed and
enforced in accordance with the faws of the State of Florida. :

(D) * If the TENANT or TENANTS are signing in a capacity other than as individuals,
then the LANDLORD may require petsonal guarantees from individuals as the
LANDLORD deems necessary.

G) LANDLORD may delegate its decision-making authority regarding any
© provision of this Iease to an Advisory Board. _
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IN WITNESS WHEREOF, the partics hercto have caused the foregoing Lease to be executed on

the day and year first zbove written.

ATJEST

Cheryl Smith, City Clerk

) Date: é;bZQ“@7

. WITNESS

E%Mp 2.4, 1097;

LANDLORD

Morgan‘McPhc:rson, Elhairman
Caroline Street Corridor and Bahama Village
Coramunity Redevelopment Agency

. IO

TEN
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EXHIBIT “A” Demised Premises, Site Plan
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EXHIBIT “B** Rent Schedule
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EXHIBIT “C” Rules and Regulations

L TENANT shall not use any area outside of the demised premises as shown on Exhibit A
Or-any portion of any common area or any parking areas for or any other purpose whatsoever

wncluding but pot limited to the storage of goods, inventory, equipment, miaterials, whether ornot
said area is inside a building or outdoors.
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THE CITY OF KEY WEST

Post Ciffice Box 1409 Key West, FL 33041-1409 (305) 809-3700

EXECUTIVE SUMMARY

To: Key West Bight Board

. CC: David Fernandez
From: Marilyn Wilbarger, RPA, CCIM
Date: August 6,2012

Reference: Key West Bight Upland Rent Abatements

ACTION: ’ :
Per the Boards Request this action item is to consider abating rent for the upland
leases at the Key West Bight. :

BACKGROUND: - .
The upland leases in the Key West Bight include the following terms in Sectioni4
ending paragraph as follows: :

It the event that LANDLORD shall deem it necessary or be required by any governmental
authority to repair, alier, remave, reconsiruct or improve any part of the Demised Premises
or of the property (unless the same result from TENANT'S act, neglect, default or mode of
operation, in which event LANDLORD shall make all such repairs, alterations oF
improvements at TENANT’S sole cost and expense), then the same shall be made by
LANDLORD with reasonible dispatch,-and should the making of such repdirs, diterations

1 and improvements cause any interference with TENANT'S use of the Demised Premises, such

- interference shall not relieve TENANT from the performance of its obligations hereumder nor
shall such interference be deemed an actual or consfructive eviction or partial eviction or
result in abatement of rertal.

Therefore the lease does not provide for rent abatement during periods of repairs,
alterations, removal, reconstruction or improvemerts.

. Pursiiant to the Bight Board meeting minutes from June 2012 staff has been instructed
to propose a procedure to addfess rent abatement and to make the action retroactively
applied to Mr. Cates scenario. )

The Key West Bight was acquired for the purposes of re-developing a blighted area
and has had many re-construction projects over the years and will continuc to undergo
re-development and re-construction for the foreseeable future with the

Key to the Caribbean — average yearly temperature 77 © Fahrenkeis.



THE CITY OF KEY WEST

Post Office Box 1409 Kev West, FL 33041-1409 (305} BG0-3T760

implementation of the common area enhancement plan, re-building Schooner Whart,
the Waterfront Brewery, the Discovery Shop, the Piano Shop building to name a few.

Staff has consulted with the Citﬁf Management and Legal Departments and there is a
consensus that it would not be in the best interest of any party to try and establish a
one size fits all policy. Each tenant scenario could potentially present a multitude of

_' variables that you may want to consider, such as, a partial abatement for a portion of

the demised area that may be unusable for a period of time. As rent abatement is not
cailed for in the lease, the procedure conld be structured as a direct request for special
consideration to the Bight Board with approval by the CRA based upon each tenant’s
specific request.

Rent abatement typically refers to just an abatement of the rent due for the peried of
timeé that the tenant cannot utitize the demised premises and does not usually apply to
any loss of sales expérienced by the tenant during that period. There could also be a
partial abatement of rent for just the area deemed un-tenantable.

Key West Ice Cream Factory .

Mr. Cates has requested an abatemen for the five days in June wherein he was unable
to occupy the demised area due to structural repairs. On Friday August 38, we
received the Sales Tax information for the period ending June 30, 2012 which
provided the data necessary to make the following calculations:

Rent, CAM abatement:
Current rent, Cam, Tax = $4025.79/30 days X 5 days = $670.96

Tenant Sales Jupe 2011 and June 2012
June 2011 =$32,286.16 — .
June 2012 = $24,197.14 = $8089.03/30 days X 5 days =$1,348.17

CONCLUSION:
The Board may elect to employ any of these three options or any others that you deem
appropriate: ; :

1. Uphold the lease terms and not provide an abatement

2. Abate the rent, cam and tax for the 5 day period ,

3. Abate the loss of sales from one vear to the next for the 5 day period

Attachments:

Tenants 2011 Sales
Tenant YTD 2012 Sales

“Tenant June Department of Revenue Sales Report

Key to the Caribbean — average yearly tempetature 77 ° Fakrenfieit. "
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City of Kay West
201 Williar St
Keyivest, B 33040

Decertber 11, 2012
Bob Vitas

City Manager
City of Koy West

Steuctural feport of Concrefe Bepairs and Praject Sustification

£§ 4 follow up To prior discussior at Bight Board fieetings, this repest was cregted to explatn the repairs
miade fo the 201 William St. Yie-beams and columns, spedifically af the Northizotner of the building
(curreritly the Koy West lce Greait Factary). It hids been suggested that the reasoning and execution of
the repairs werg; - :

8:) Unjustified

B} Used impropet matgrials

¢.} initiated enly for a prpposed new tenant who woldd have future use 2léng-and ahove the Fepair,
€.} Without due chiligence with respsdt to the tenant

Thie assumptions were made without inquiries te Gty steff {Operations Marwager), project
ianages/contiack Baginetr (Chen and Associates], or the projects ehgineer of record (Uit
Engingering , previouishy BCC). Thils dotament and attackies information qualify the repairs, as they were:

_ executed, in a manner most appropriate 1o the fenant, thistax payers, and the fease binding thie two.

The nature ofthis project was one of necessity and timing. The structure had over 100 locations-of
spaiiing repair of concrete cratking identified by the structural engineer within the permit set



{attachment A} page $-3.0, cross section 2, dated September 26, 2011, The photos from the site visit
attached are dated July 18, 2011 which initiated the strigtaral repair dogome ntatiae.

To refute the reasoning implied by Board nigémbérs of the fepair, the drawings attachied shaw 11
separate facatiars of conditie delatifiation or spaliing af the unit withify question. Due to fhe
accusation that the repars and strengthening of the tie besm were only for the use afthe’ pmpesed
tenant; & Zoom of Attachrdent A, the initial répair dotumignts dated September Zﬁ L P11 s shifsin as
well a5 the photos iitiated July 18, 2011 that preceded the HART drawings by William P. Horn Architect
for the Waterfront Brewery dated November 11, 2011 (ntzachmisnt B) by nearly 4 manths,

Also attached is an eniall from the stractural ergineer that confirmsthe tie-beam that was repaired runs
paraflel to fhe T-bearn roof sysiam that would support the proposed voof oy tck and does not e6fitatt
the toof beanifs) joad point on gither eiid. The tie Hean in guestion was repafred or re;&iacied in linel, a8
were fe columnas within. They were not enfarged or expanded inany way,

There was discussion 4t the Bight Boatd meefing o Aug. 2 ghat the repawsm the tse&b&m WISEE

artificial and that the material used was “stucen” and not cgnerele While material used was not
coricréts fespecially eongideting the most cormon formm of laree skuregaté and cementions mik sesti
gsed for sidewalks oF typical construétion) ftdoes in facthave a 28 day-compréssion rating at 6,7 50psi '
campared to typical pump mix rated 75, 000psi. The prodact that were used, specified By the s%:mctura%
ehgineer (Atichment ), BASF LA40 Rapid Hardening Mortar'is a fiber teinfarced towable morka? ik
tnade spegificatly for &8 ab:lltx; # be controlied by migisture-content for workability and lisgreat bonding
strength to ¢lean conerete as wsed i spaking fepairsor in colunis atel beams guerhead. These gmdu cts
e maefa tor repams/patches Ghdl cotiain corrosiof inhibitors and £dfing additives. #itgehment ¥
shows a photo taken of a typical nonstructural mortar powsder next to the W4T powder, The products
are nearly fndistingufshable te the naked eye. Fiber reinforced miatetialsdike ‘these do fiot have laige
aggregate, like conrfets, and #ié made Spedfic for argas that.cannct ke formad,. Unless the prodoct was
i the packaging it would be aimuost impossible for someons te determing whatType of meriat it was

As noted above the initial figld yisit bythe erginestwas oh July 18, 2011, The photos under Atrachment
E are ali from the above date. Staff was explicitly agegsed of direching a repair which did not need aceess
o the unit and withiout proper due difigence, Attachment Fis the PLH and e-migi that was seat tothe
teriants of the 201 William St. bullding on Fehruary 23", 2017, This e-mail gave notice to &l tenants tvat
construction would begin as soon.as building permits were issued and were givenia full set of drawings.,
Tefiahts were notified 1 contact me with any questigns regarding the project. The drawitigs show, in
detail, the areas of neaded repair. The letter also explains that due ‘o the nature of the project that
“coricvete répairs are hot fully known until ihvasive mvesttgation is undertfaken™ and that “cracks og the

outside that Igok exterior only... eputd gertaitily fead to the #nside of thie building.”



Staff, United Engineering, and Bella started mvestagatmg the fig-beam on the north sidé of the ice Cream
Factoty ot #ay 2% +0 determine the impact ofthe repar. Afterieoking nto atic area d@nd gontinuous
visible spalt lings there was Soncém ab{)u‘l the Tivipact veith the tenant. Affer fruch discussion by the
engineer and contractor it was deterrined that eplacinig the tie Bearm st ong time woitld be the least
impagtiul to the tenant. A prepesal was requested from Eallz Constructionto supply as much extra man
pover 55 could be supplied ot 1he projest to Friftrimize gavn tinde. Attachment F showsthe tonsiderable
armount of spaliing that &xdsted on the inside of e unit- These areas could not have bésy repatred fian
the exterior of Hig unit nor could they be repaived while keeping the store epen due to safety concerns.
The propesal was reviewed by Bighit Staff, Engineering Stdf, the €ity Manager's Office, and the project
engineer and aczepted as the timefiest salution to completion. A change ofder of 52,586 for extré Iabor
¢ost was approved f&r the repair,

“hp fofol extra repair cost wos $T8026. The condenser units for the Ioe Eveam Factory fud £ bg
rémhgved to repair the 1é beom. They were relticated 1o the letling orea vf the bu:!afmg where thete
afready existed electricel meters; and AL conbiensers., HARE reqiiested us riio¥e an AC unit ot Thompsoas
Fish House gut-of view a montf ;mor I their attempt to either cenmai or locate such items eallectively
id put of view in the historie-district, to comply we ¢ did the sairie with thesé uhits. They also woultt ave
been inoperable §they weré to-go bock in the sarbe Jocatiah oS the conicrete repoirs would heve skt
thetri dowwn far davs, This wopld have fost the tontint their cooled/frozen invertorg:

The condensers were afso witgehed with code compliant aud NOA lnbeled brackets. They were ﬂiﬂced
trhove fiooid ¢ @ i hid custorn enclosures Hiide wideh theydid not mpf’ for, The cotidensers that-were

not in the repmr areq were ot pved,

. .
Attachment B a6 email sebt 1o 5eatt Dutes, awdier of the icé Crésii Factory, ani May 18 giving official
notice of the repairs necessary fo the uRit. The dates of copstruction propesed Were June £ 2. Had
Belia rep&zreé’ﬂm sreas iderkificd with the starzdard créwdnd pacd the store would have beeny impacied
by chipping Rsmimets and cancrete repair for the iore thah 15 days enduringvibiation, dust, aad
incredibly load fioise: There is no way to complete mpairs of this magritude while !{ee;amg the store
ogan it emp!ayeesmf patrons.

The stiaehinients show that Staff gave the tenant 102 days fram mitial rotice to repair date and 18 days
of riotice 61 the clasure of the nit that required spproval, Distussiots withs th Tenant started
approximately 2 weeks before five nofice of the closure was sentin writing. .

The attached phaiss, product appiGvals, data, and corespofidence were made avaliable to give:
assurarice that all cinstruction projects in the Key West Bight are infliated and executed with extreme
due diligence to bath gur tenants and the City of Ksy West. AS part of the contract documents for these
repairs, there will be a full report fiom both the engineer and the contrattor from exery location gfthe
buﬁdlng Those repofts:as well as gny other information from this project are available fin my office for

thase iferested.
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John Castra

- From: Juan Fuetes

Sent: Tuesday, December 11, 2012 1:32 PM
Ta Job Castre

Ge Qstzr Bells

Sidhject: Re; Siructiral Repairs

Jokn Paul,

The cencrete tie bean that runs parallel fo thie precast double tges does nat carry any grawity loads from thie roef. We
typically provide a cont¥éte tie beam, insiead of masonry, to facilitate construictioniand pravide etosure withe buillding

Regards,
| o). Faentes, BE, S.E., LEED AP BD+C Prificipal

-UNITED Engireering, Inc.
12595 S 137 Ave, Suite 112
Mismi, FL33186
(1) 786,347 5250
{C) 3057246137

S wrote

Bn Dex 6, 2612, 3t3:16 PM, “Iohi Castro” <jragtro@oywescig

-~ _
> in regerds to the tie-beam that we repaired at the ice-créam fagtory
5 for the "201 William St Conérete Repairs,” can you give Bfe a guick
> destription othat tie-beam thst runs paraliélro the T-beans aad
> its structural significance to that roof structere? Thank you.

s Johne Paul Cavtes

> Operations Manager

>Historie Seaport

> {30%) 809-3803

>
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Attachment C
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From:

EL T - fedigipesan

E 2 Qg?zrw:a

Subject: NGFICE OF CONSTRUCTION

Daté: : Thmsday February 23, 2012 125883 PM
Httachments:

Scoft,

mforma;zcn Thanfe ynu

Debra Garletmayer for John Padl Castro, Operaliéns Mar,
Secrefary-Key West Bight Marina

City of Key West

201 Wz&ham Street__ N




2/2312612
Dear 201 William Sé. Fegants, -

As you know fhe 201 William 5. building is need of repair beth structtazfly and

ae s%theﬂcaiiy‘ Por those of you that do not follow the ity projsels o Bight Beard
sfings we tiave Been working oh: awarding the mpzﬂvemem-a to thie siructure for ssme

time: The projeet. was awarded at ﬂza CRA mgeting last ght 1o Bc:iia C{mstrucnea of

Key West, Inc.

The project will gnrompass the-entire bytldiog and all strustiral components noted within

the deaiing (which have provided). The vﬂndows ard dooys of the firmer “Wat;’:rf*;@nt

Market* bmlémg will alsg be #éplaced.

Both Key West Bight Managemerit apd Bella Construgtion vill do ouir Best to niake this

renowatior as qufek and with as little disruption to business as pussible. The project still

has 1o go to the Bailding Depatiment for permits ang then will begin on fhe. fnside of #he

maih strusture. They-will then move ontward and atound the optside of the building:

Dug te thi na“tzsre éf the pre yeu c&n expemﬁto hes:: aomi amcﬁmt of _;m:k hammermg,

thzs
1 hawe attached e working drawﬂxgs for ol mﬁ;,zmaﬁan Please look. af the aceas
jdentificd by the engineer to see if and bow this will affect you. There will likely be sonse
work dong inside of your units. We will give @§ pauch gotice as possible tothese repairs
’Enzt please be advised that conerete repaifs dre 0t fully koown undlh invasive
pyestigation $s undertaken. There conld be cracks on the outside that look exterior only
thai gould ce’riam{y Jead t thie Hiside of the building once spetied up. There is no Wiy to
- predicithese occurrences.
¥ you have any fgiéstions about the soastruction, wonld like tor go over the drawings, or
any other questions you may hiave about the pm_]ect please contdct me to st up 3 meeting
809-3703.

Sincerely,

John Paul Castro

Qperatmns Manager — Key Wiest Bight
City of Key West.



John Castrag

From: Joh# Casirg < jcastm@keywes’ecaty com>

Serit: ' Friday, May 18, 2012 10:11 Al
T . kwizecreat@aol con

Cer Maifyn Wilbargér

Subject: Notiee of Construction

Scott,

Altached is a nofics for necessary construction repairs te yeur unit. A COpyis bemg hand delivered to dusto fming
cohpers and maed perthe terms of the lease. Please febme know whers we cani lave mesting & discuss the project -
with ihe confractor. Thank you.

. Joha Paul Casko

" Operatiofis. Manager
Historic- Seaport
{305) &g-86803



| 20L William St
Key West FL.33040

My 18, 2012

Key West Ice Cream Factory
Sceott Cates
201 Wilitaps 51

Advance Natice of Building Repairs

Deér Wi Cates,

As noted it a letter sexit to all tendnts of the 20f William 5t building dited February 23,
2012 the concrete repaire o the siructure have been moving Forwesd and Bella
Gonstruction is now sasesslig the éxtgtior of the building, Within terms the cond#tions of
the Tease the landlord shall give nofice for repairs that 4re considéred ngacisary w the
structoral integrity of the budlding and safoty of the tenaat and its paEons. Along with the
CONtragtor; a plan has béb pit togethar that wili be cofplete the repais as cng;neered o
the shorlest smnount time with Tegards to your business.

Thie te-bea, along the cast side of the building, which enconipasies the lerigh of your
Wi, i af 2 level of spalling delamination fhat.-will reguaire compiﬁte replaeemmt This
requiies Wik 1o be dofie both inside and out, with considerabls #iolse il an envirentment
that van be considered construction oaly. The City, at additional sost, has reqnested e
confracer 10 add significant Iabor tesotmeds to-this seetfon of the project fo minimize
time and disruption.

The proposed construction will require all movable, wail hung or other items not

" permanently attached to the Hoor orwalls, to be temoved {rorm the east wall 6f the
building prict o construction.

The pro; ject ttmeling will be 5 compiete days of coustrugfion In which the orly contractor
crew will bepermitied on site due to safety. The eoniractor is fo take all necessary steps
o protect the imsetior of the uit for debris and dust by partitioaing wherever possible, the
construction arca from the remaimder of the unif,



Within thig eonstchion ths C:ty hias requissted the contractor o move: the four _
condensing units foryour business®s freezers/ine machinies ¥oand fo the loading dock 1o
lear Foor foi fepaiss wd also install the woits with covers {thenits currently do not
have covers in which all mechanicdl and electrigal arg exposed) permanently snd up 6
code (ot all of the units are curreritly strapped down of secired). This will migks thag

side of the bilding meve aesthetically pleasing and secuie the units in an. aves where
utilities and me::hamcal equipment already exish, The-gondensifig wnits are to bé set-up in
thezx nev; 1063&1911 pﬂﬂr to &sconnecﬁnﬂ asto have the shortest-down fime passx:btc

“The scheduled ponstrustion dates ase June 4— 8" The vt will be completsly cleansd
aaé shafl match existing when fhs job s complete, We wenld like t6 have dimectiiy the
week priorto diseuss the Togistics of the project details:

If you have gny questions or contems abiopt this projest plédse do no Kesitats to call e

at 8093803 Thank you. )

Sincerely,
John Paul Casire

Opafatm Manager
City of Key West
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201 WILLIAM STREET SUITE #101%
‘P.C. BOX 5466
KEY WEST, FL, 33045
PH# 305-295-3011
FAX# 305-294-5775

April 26, 2013

Ms. Marilyn Wilbarger

City of Kay West

Port Director’s Office

Key West, FL. 33040

Re: 201 William Street, Suite #101
Dear Marilyn;:

_ This letter is to inform you that we wish to retract our previous letter dated March 08, 2013,
requesting-another 5 year fease extension.

- We want to change the lease to he able to re-assign it to Mr. Joseph Walsh, upon the closing of
the sale of pur ¢gompany to him:

if for séme reasan thie sale does not go through, we wish to continue our request for ancther 5
year 1ease extension.

Sincerely,

/7
?3’* / ﬁff
ganne V., Cates

Vice President



