RESOLUTION NO. 13-011

A RESOLUTION OF THE CAROLINE STREET CORRIDOR -
AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT
AGENCY (CRA) APPROVING THE ATTACHED FIRST
AMENDMENT TO LEASE, GRANTING AN ABATEMENT OF
RENT IN A TOTAL OF $4,839.00 FOR THE KEY WEST
ICE CREAM FACTORY, INC.; PROVIDING FOR AN
EFFECTIVE DATE

WHEREAS, in Resolution No. 07-227, the CRA approved a lease

agreement with the-Key West Ice Cream Factory, Inc.; and

WHEREAS, during the month of June, 2012, building repairs
required by the City necessitated the closing of the business for a

period of five days, resulting in lost sales; and

WHEREAS, at its meeting of August 15, 2012, the Key West Bight
Board unanimously recommended an abatement of rent for the lost

sales revenue during the time period the business was closed;

NOW, THEREFORE, BE IT RESOLVED BY THE CAROLINE STREET CORRIDOR

AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT AGENCY, AS FOLLOWS:

Section 1: That the attached First Amendment to Lease
Agreement, providing for rent abatement in the amount of $4,839.00,

is hereby approved.
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Section 2: That this Resolution shall go into effect
immediately updn its passage and adoption and authentication by the

signature of the presiding officer and the Clerk of the Agency.

Passed and adopted by the Carcline Street Corridor and Bahama
Viliage Community Redevelopment Agency at a neéting held this

8th day of January . , 2013.

Authenticated by the presiding officer and Clexrk of the Agency

on January 9 2013,

!

Filed with the Clerk January 9 , 2013.

_ LK

CRAIG QATES, CHAIRMAN

CHERYL SMITH, GHTY CLERK
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Post Office Box 1409 Kev West, FL 330411409 (303) 8993708

EXECUTIVE SUMMARY
To: Community Redevelopment Agency
CC: Bogdan Vitas
From: Marilyn Wilbarger, RPA, CCIM
Date: December 18, 2012

Reference: Key West Ice Cream Factory Rent Abatement

ACTION:

This is a request to approve rent abatement for the Key West Ice Cream Factory
which was approved by the Key West Bight Board due to building repairs that
rendered the demised premises unusable for five day period m June.

BACKGROUND:
The upland leases in the Key West Bight include the following terms in Sectionl4

excerpted here as follows:

In the event that LANDLORD shall deem it necessary or be required by any governmental
authority to repair, alter, remove, reconstruct or improve any part of the Demised Premises
or of the property (unless the same result from TENANT'S act, neglect, default or mode of
operation, in which event LANDLORD shall make all such repairs, alterations or .
improvements at TENANT'S sole cost and expense), then the same shall be made by
LANDLORD with reasonable dispatch, and should the making of such repairs, alterations
and improvements cause any interference with TENANT'S use of the Demised Premises, such
interference shall not relievé TENANT from the performance of its obligations hereunder nor
shall such interference be deemed an actual or constructive eviction or partial eviction or
result in abatement of rental.

The lease does not provide for rent abatement during periods of repairs, alterations,
removal, reconstruction or improvements therefore the matter was brought before the
Bight Board for their consideration.

Pursuant to the Bight Board meeting minutes from August 15, 2012 it was moved by
Ms. Ovide and seconded by Mr. Henson to approve abatement for lost sales, for the
time period the business was closed, in the amount of $4,839.00. The Board voted 6-0
in favor of the rent abatement. '

Attachment:
First Amendment to Lease Agreement

Key to the Caribbean — average yearly temperature 77 ° Fafirenkheit.



FIRST AMENDMENT TO LEASE AGREEMENT

This First Amendment to Lease Agreement is entered into this 8th  day of _January

2013 by and between Caroline Street Corridor and Bahama Village Community Redevelopment
Agency hereinafter (“LANDLORD™) and Key West Ice Cream Factory, Inc.,, (hereinafier
“TENANT”).

WITNESSETH

WHEREAS, LANDLORD and TENANT entered into a Lease Agreement on the 20th day of
Tune, 2007, (the “Lease Agreement”), pertaining to the premises located at 201 William Street in the

Key West Bight

WHEREAS, the LANDLORD and TENANT now desire to amend their Lease Agreement
which is attached hereto as Fixhibit “A”,

NOW, THEREFORE, in mutual consideration of the benefits conferred upon the i)aﬂies by
the terms of this Amendment, LANDLORD and TENANT agree as follows: :

1. Section 14 shall be amended to provide for a one time an abatement of rent for lost
sales in the amount of $4,839.00 during the five day period the business was closed due to
LANDLORD repairs to the building structure from June 4 through Juane 8, 2012.

2. Except as modified herein, the Lease Agreement as amended shall remain in full force
and effect.

IN WITNESS WHEREOF, the partics have made this First Amendment to Lease Agreement
on the date {irst written above.

Caroline Street Corridor and Bahama
Village Community Redevelopment Agency

By: %
Craig Cat&s/ Chairman

éﬂﬁ 4. /‘// 2o

W:tness

V Lt Q?Mﬁf)

Wltness

Bj/ Scott Cates




The foregoing First Amendment to, Lease Agreement was acknowledged before me this

/ /2 day of _ , 2073, bydr)poHC ates , who is personally known to me, or who
[ ] produce: as 1dent1ﬁcat10n.
Notary Pubhc

, ﬂ% SUSAN P. HARRISON % /7/ y "
My commission expires:3 - & i E"g&%%@%ﬁ’?‘m Print name: O USAR) }}(‘ 1o

. abl,
P
R %R Bonied Tim Tro Fain nearce 800385719




Exhibit “A”
Lease Agreement



/‘glj RESOLUTION NO. _ 07-227

A RESOLUTION OF THE CAROLINE STREET CORRIDOR
- AND BAHAMA VILLAGE COMMUNITY REDEVELOPMENT
AGENCY (CRA) APPROVING THE ATTACHED LEASE
BETWEEN THE CRA AND KEY WEST ICE CREAM
FACTORY, INC. FOR THE PROPERTY LOCATED AT 201
WILLIAM STREET, UNIT E; PROVIDING FOR AN
EFFECTIVE DATE : :

BE IT RESOLVED BY THE CARCLINE STREET CORRIDOR AND BAHAMA

VILLAGE COMMUNITY REDEVELOPMENT AGENCY, AS FOLLOWS:

~Section 1: That the attached lease is hereby approved.
Section 2Z: That this Resolution shall go into effect

immediately upon its passage and adoption and authentication by the
signature of the presiding officer and the Clerk of the Agency.
Passed and adopted by the Carocline Street Corridor and Bahama

Village Community Redevelopment Agency at a meeting held thig

: 19 day of  June - . 2007.
Authenticated byrthe-ﬁresiding officer and Clerk of the Agency
on June 20 , 2007,
. Filed with the Clerk June 20 , 2007,

\%Cm%@//

MORGAN McP RSON CHATRMAN

hop Lsdmtt

CHERYL SMITH) CITY CLERK




KEY WEST
PORT OPERATIONS DEPARTMENT
MEMORANDUM

TO: City Commissioners
Julio Avael

FR: Marilyn Wilbarger, RPA, CCIM
DT: May 29, 2007

RE:  Executive Summary — Lease Renewal for Key West Yce Cream Factory

ACTION STATEMENT

This is 4 request to approve a lease renewal for the Key West Ice Cream Factory.

" HISTORY , |
The lease for Key West Ice Cream Factory will expire in June 2008 and at this time they
have requested a lease renewal based upon the following terms;

Demised Premises:  1447square feet -

Use: - Retail and wholesale ice cream sales, frozen yogurt,
Sarbet, candies, and soft drinks, coffee as an accessory only (no coffee
bar), & other related dairy products.

" Term: Five years, Effective July 1, 2008
Rent: $28.00 per square foot
Increases: 5% annually

Additional Rent:  Tenant shall pay its pro-rate share of CAM, Taxes, and insurance
Percentage Rent: 6% in excess of the percentage rent base amount
Utilities: Tenant shall pay for all utility usage.

The Tenant has also requested parking spaces and they will be addressed under a separate
parking agreement that calls for:

Parkingﬁ One space in the loading dock area for tenant’s delivery truck.
One space on a month-to-month basis at 908 Caroline



 ADVANTAGES/DISADVANTAGES:

Advantages: A five year lease renewal will ensure that this shop on the boardwalk will
continue to be occupied and will contribute to the success of the Key West Bight as a
retail and entertainment destination.

Disadvantages: There are no major disadvantages to speak of.

FINANCIAL STATEMENT:

 This lease reflects an increase to $28.00 per square foot, which is the current market rate
for this space and will increase annually by 5%. The tenant is not currently delinquent in
rental payments or in default of the lease.

RECOMMENDATION:
Staff recommends that the Key West Bight Board approve these proposed terms.

ATTACHMENTS:
Draft Lease .



Lease Agreement
betweel_}
Caroline Street Corrider and

Bahama Village Community
Redevelopment Agency

as Landlord

and

Key West Ice Cream Factory, Inc.

as Tenant

Dated June 25, 2007




THIS LEASE is made as of the 3"3')‘21/&){ of M , 2007 by and between the
LANDLORD and TENANT identified below:4)

1. INFORMATION.PROVISIONS:

1

1.2

1.3

1.4

1.4.1

L5

L.5.1

L6

LANDLORD’S NAME & MAILING ADDRESS:
Caroline Street Corridor and
Bahama Village Community
Redevelopment Agency,
P.(. BOX 6434
KEY WEST, FL 33040

TENANT’S NAME & MAILING ADDRESS:
Key West Ice Cream Factory, Inc.
201 William Street
P.O, Box 5466
Key West, FL 33045

TENANT’S TRADE NAME:  Key West Ice Cream Factory
GUARANTOR (5) AND ADDRESS:

DEMISED PREMISES (Section 2): as per EXHIBIT “A” located at 201 William
Street Unit E in the KEY WEST BIGHT (hereinafter referred to as the
“Property™).

1447 NET USABLE SQUARE FEET

PROPORTIONATE SHARE OF THE TOTAL NET USABLE SQUARE FEET:

TENANT’S Proportionate Share is based upon TENANT”'S Net Usable Square Feet as it
telates to the Total Net Usable Square Feet of the Property '

EXPANSION/RIGHT OF FIRST REFUSAL: None
TERM (Section 3.): FIVE (5) YEARS

COMMENCEMENT DATE: July 1, 2008 as acknowledged by TENANT’S written
statement :

RIGHT TO TERMINATE: None

RIGHT TO RENEW: This Lease may be renewed for an additional Five (5) years upon
rent and terms to be negotiated by the parties and in accordance with the City of Key
West Code of Ordinances. :

MINIMUM RENT FOR TERM (Section 4): The base rent and hase rent increases for the
term and any renewals thereof as per EXHIBIT “B” attached hereto and incorporated
herein.



6.1 ADDITIONAL RENT: Tenant shall pay its Proportionate share of CAM, Real Estate
Taxes, Insurance, Sales, Use or Excise Taxes together with Management and
Administrative fees estimated as per EXHIBIT “B”

162 RENT PAYMENT DUE DATE: Payable in advance on the first (I*) of each and every -
month of the term hereof. ,

1,63 LATE CHARGE: 15% of the amount in arrears if received afier the fifth day of each and
every month together with an administrative fee of $50.00 for processing late payments.

1.6.4 PERCENTAGE RENT: Six (6%) Percent of TENANT’S Gross Sales in excess of the
“Percentage Rent Base Amount” as per EXHIBIT “B”.

1.6.5 HOLD OVER RENT: 150% of the Minimum Base rent during the last year of the
expiring term.

1.6.6 RENT CONCESSIONS: None

1.7 SECURITY DEPOSIT (Section 5): Equal to one month’s base rent.

1.6.6 PERMITTED USE (Section 6): Retail and wholesale ice cream sales, frozen yogust,
sorbet, candies, and soft drinks, coffee as an accessory only (no coffee bar), & other

related dairy products.
1.9 INSURANCE: (Section 9) $1,000,000.00 commercial liability minimum per occurrence

[.LI0  ASSIGNMENT OR SUBLETTING: (Section 10) Allowed with LANDLORD’S
approval

1.1l UTILITIES: (Section 17) The TENANT shall pay for all utilities assot:‘ia;ed with the use
of the Demised Premises. o T

INITIALS: LANDLORD TENANT %@

WITNESSETH:

That the LANDLORD and the TENANT, for and in consideration of the keeping by the parties of
their respective obligations hereinafter contained, as well as for one doliar ($1.00) and other good
and valuable consideration by each of the parties unto the other, in hand paid simultaneously with
the execution and delivery of these presents, the receipt of which is hereby acknowledged, have
agreed as follows: : -

2. DEMISED PREMISES - Upon the terms and conditions hereinafter set forth, and in
consideration of the payment from time to time by the TENANT of the rents hereinafter set forth,
and in consideration of the performance continuously by the TENANT of each and every one of
the covenants and agreements hereinafier contained by the TENANT to be kept and performed,
the LANDLORD does hereby lease, let, and demise unto the TENANT, and the TENANT does
hereby iease of and from the LANDLORD, the following Demised Premises situated, lying, and
being in Monroe County, Florida: That portion of the Property outlined and/or crosshatched on
Exhibit "A" which depicts the Net Usable Square Feet of the Demised Premises. The Net Usable
3



- Square Feet is defined as all interior floor space. any second floor space, storage, covered dining
areas and commercially used outdoor areas or any other area set aside for the exclusive use and
economic benefit of the Tenant and containing the approximate dimensions and area: It is agreed
that the Net Usable Square Feet for the purpose of any calculations which are based on Net
Usable Square Feet is as stated in Section 1.4. Tt is agreed that TENANT'S Proportionate Share
is based upon TENANT™'S Net Usable Square Feet as it relates to the Total Net Usable Square
Feet of the Property. LANDLORD reserves the right to re-measure the Demised Premises from
time to time and to adjust the TENANT'S Net Usable Square Feet and the rent or rental rate
applied to the square footage as determined by any re-measurement or change in use. TENANT
accepts the Demised Premises in an “as is”, “where is” condition and acknowledges that
LANDLORD has no obligations for any construction or improvements in connection with
TENANT'S occupancy of the Demised Premises.

LANDLORD reserves the right from time to timie with good cause, upon at least sixty (60) days
advance written notice to relocate TENANT to other Demised Premises within the Property, prior
to or during the teem of this Lease, so long as usable area so substituted equals or exceeds the
usable area of the Demised Premises; provided however that TENANT shall have the right at its
sole option and as its sole remedy, to terininate the Lease upon sixty (60) days advance written
notice which right must be exercised, if at all, within fifteen (15) days after receipt of
LANDLORD’S relocation notice, which relocation notice may be withdrawn by LANDLORD
within ten (10) days after LANDLORD’S receipt of TENANT'S termination notice, in which
event TENANTS attempted termination shall be nuil and void and the lease shall continue in full
force and effect in accordance with its terms. In the event LANDLORD shall relocate TENANT
to other space within the Property, LANDLORD shall pay the reasonable relocation costs of
TENANT in connection therewith, but LANDLORD shall not have anty other liability with
respect to any such relocation. '

Expansion/Right of First Refusal — add language here if applicable

3 TERM - The term of this Lease shall be for Five (5) year$ which shall commence on
July 1, 2008 and shall end at midnight on June 30, 2013 unless sooner terminated as provided
for herein. Upon occupancy TENANT shali furnish LANDLORD a written statement
stating the TENANT has accepted the Demised Premises for occupancy and setting forth
the actual commencement and expiration dates of the Lease. A Lease Year is the twelve-
month period beginning on the commencement date of each year and ending at the
conclusion of the same date one year later. If possession of the Demised Premises shall
for any reason not be delivered to Tenant on the Commencement Date, this Lease shall
nevertheless continue in full force and effect, and no liability whatsoever shall arise
against LANDLORD out of any delay other than the abatement of rent.

3.1 Right to Terminate — None

3.2 Right to Renew — This Lease may be renewed for an additional term of five (5) years
upon rent and terms to be negotiated by the parties in accordance with the City of Key West Code
of Ordinances. The rent and terms of the renewal term must be acceptable to both the
LANDLORD and the TENANT in their absolute discretion and must be set forth in written
addendum to this Lease. If the parties fail for any reason whatsoever to agree upon and enter into
such addendum at least 120 days prior to the end of the initial term of this Lease, then any
obligations that the parties may have pursuant to this section to negotiate renewal terms shall
cease and LANDLORD shall be free to lease the Demised Premises to the general public upon
such rent and terms as it deems appropriate.
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4.

RENT - All rentals provided for herein shall be payable in advance, without prior

demand therefore and without deductions or setoffs for any reason whatsoever on the first day of
eachi and every mouth of the term hereof.

4.1

4.2

4.4

Late Charges. Any monthly rental not received by the fifth day of the month shall incur
a late fee equal o fifteen percent 15% of the amount in arrears. In addition, all payments
received after the due date shall incur a $50.00 administrative fee to cover the costs of

collecting and processing late payments. LANDLORD shall have no obligation to accept

- less than the full amount of all installments of rental, additionai rental or other amounts

due hereunder and interest thereon which are due and owing by TENANT to
LANDLORD. If LANDLORD accepts less than the full amount owing, LANDLORD
may apply the sums received toward such TENANT’S obligations, as LANDLORD shall
determine in its sole discretion. , ,

Interest on Rent. Rent and additional rent not‘paid within fifteen (15) days of when due
shall bear interest from the date due until paid at the highest rate permitted by law.

Ohllgatlon to Survive. TENANT'S obllgauon to pay rent that is accrued and unpaid
hereunder shall survive the expiration or termination of the Lease.

The rent reserved under this Lease for the term hereof shall be and consist of:

{a) Beginning with the commencement date and throughout the term of this Lease,
TENANT agrees to pay to the LANDLORD as and for minimum rent for the Demised
Premises the annual amount, in equal monthly installments, in advance, on the first day
of each and every calendar month, as per EXHIBIT“B”. In the event the rent
commencement date is other than the first day of a calendar month, the rent for

- the partial first calendar month of the term will be prorated on a daily basis and

payable on the commenceinent date.

(b) Simultaneously with each such payment TENANT agrees to pay to
LANDLORD any sales, use or excise tax imposed or levied against rent or any other
charge or payment required hereunder to be made by TENANT which tax has been
imposed or levied by any governmental agency having jurisdiction thereof, this shall
include any new taxes imposed during the term of this Lease which are in addition to or
in substitution for any such tax which is presently imposed.

(c) Commencing with the Ist day of the Term, TENANT agrees to pay to LANDLORD,
as Additional Rent, TENANT’S Proportionate Share, as stated in Section 1.4, of
Common Area Maintenance ‘Charges in Monthly Instaliments as specified herein.

The Common Area Maintenance Charges are based on the Estimated Common Area

* Maintenance Charges attached hereto as EXHIBIT “B” These charges are only

estimates, The TENANT shall be responsible for all Common Area Maintenance

- Charges actually incumed on 4 pro rata assessment basis. Any increase in the common

area charges shall result in an increase in the TENANT'S Common Area Maintenance
Charges. Common Area Maintenance Charges for controllable expenses assessed afier
the base year shall not increase in any given year by more than 5% of the previous year's
commen area assessment for controllable expenses. The base year for the purpose of
limiting increases in Common Area Maintenance Charges shall be the first year of the
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term of this lease. This limitation shail apply oaly to those services included in the base
‘year's common area charges. Any services charged for that are not included in the base
year's charges shall not be limited by this 5% cap nor shall they be included for
determining this 5% cap.

Common Area Maintenance Charges shall include any and all expenses reasonably
incurred in the operation and maintenance of the Property Common Area including but
not limited to management and administrative fees, salaries and compensation paid in
connection with operations, maintenance and administration, amortization (including
interest) of equipment and facilities acquired and used for maintenance, to reduce cnergy
usage, o otherwise reduce operating costs or common area seasonal decorating or
redecorating. Major capital improvements will not be included in Common Area
Maintenance Charges unless those improvements reduce expenses and if so the
improvements will be amortized over the useful life of the equipment as determined by
the manufacturers specifications or IRS depreciation regulations.

Monthly installments shall be due and payable on the 1st day of each calendar month
during the Term. The installmenis sei forth herein represent TENANT'S Proportionate
Share of the estimated Common Area Maintenance Charges at the Commencement Date.
Thereafter, LANDLORD shall, prior to the beginning of each calendar year, estimate the
expected Common Area Maintenance Charges for the coming calendar year and
TENANT’S Proportionate Share thereof, I/12th of which shall constitute the Monthly

- Installments for such year; provided such installments shall never be lower than the
installments specified herein. Within 90 days after the end of cach year, LANDLORD
shall calcuiate the actual Common Area Maintenance Charges paid or payable during the
prior calendar year, and there shall be an adjustment between LANDLORD and
TENANT so that LANDLORD shall reccive the actual amount of TENANT’S annual
Proportionate Share for said year. If TENANT’S Proportionate Share is less than the
amount paid by TENANT during the prior year, LANDLORD shall, at its option, pay
TENANT the difference between the amount received and the amount actually due, or
credit such difference against TENANT’S next succeeding installments. If TENANT"S
Proportionate Share is greater than the amount paid by TENANT during the prior year,
TENANT shall pay LANDLORD the difference between the amount paid by TENANT
and the amount actually due upon LANDLORD billing TENANT for same.
LANDLORD agrees to keep, at its principal office, records relating to said Cominon
Area Maintenance Charges. TENANT shall have the right to audit said records for the
sole purpose of ascertaining the correctness of said Charges. Such audit shall be made
during normal business hours: not unreasonably interfere with LANDLORD'S office
operations; shall be performed by TENANT, TENANT’S chief financial officer, or a
CPA selected by TENANT; shall not be made more often than once during each calendar
year; and shall be limited to the preceding calendar year. If TENANT desires to audit
said records as aforesaid, TENANT shall notify LANDLORD 30 days in advance
thereof, commence said audit within 60 days of said notice, and once commenced,
diligently complete the same. If any such andit shows the amount of such charges to
TENANT was overstated, LANDLORD shall refund any such overcharge.

Commencing with the st day of the Term, TENANT agrees to pay to LANDLORD, as
Additional Rent, TENANT""S Proportionate Share as stated in Section .4 of the Real
Estate Tax Expense which shall include all real estate taxes and assessments both general
and special imposed by federal, state or local governmental authority or any other taxing
authority having jurisdiction over the Property against the land, buildings, store rooms,
Common Areas and all other improvements within the Upland Property (excluding any
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public area which will not be taxed and excluding the Marina), together with any and ali’
expenses incurred by LANDLORD in negotiations, appealing or contesting such taxes
and assessments. Real Estate Tax Expense shall not include any additional charges or
penalties incurred by LANDLORD due to late payment of Real Estate Taxes. In the event
that any of the public area excluded later becomes taxable or is determined to be taxable
then it shall be included for purposes of determining TENANT’S proportionate share.

TENANT’S Proportionate Share of Real Estate Taxes shall be paid as pari of the
Common Area Charges provided for herein. The 5% cap limitation provided for in
Section 3(c) shall not be applicable to this particular common area charge.

Commencing with the Ist day of the Term, TENANT agrees to pay to LANDLORD, as
Additional Rent, TENANT’S Propottionate Share as stated in Section 1.4, of the
Insurance Expenses which shall include all instrance premiums incurred by the
LANDIORD in insuring the Property including hazard and liability insurance for any
and/or all buildings, improvements and common areas.

TENANT’S Proportionate Share of Insurance expenses shall be paid as part of the
Common Area Charges provided for herein. The 5% cap limitation provided for in
Section 3(c) shall not be applicable to this particular common area charge.

Should any governmental taxing authority acting under any present or future law,

“ordinance or regulation, levy, assess or impose a tax, excise and/or assessment (other than
an income or franchise tax) upon or against the rentals payable by TENANT to
LANDLORD, whether by way of substitution for, or in addition to, any existing tax on
land and buildings or otherwise, or any other substitute tax, the proceeds of which are to
be used to fund the same governmental functions as were funded by ad valorem taxes,
TENANT shall be responsible for and reimburse LANDLORD for the amount thereof, as
the case may be, as additional rent, 7 days before the date that any penalty or interest
would be added thereto for non-payment or, at the option of LANDLORD, the same shall
be payable in the manner provided for in the preceding paragraph. Substitute taxes as
referred to above in this Section shall include, without fimitation, any surtax on parking
spaces.

Initial here if applicable
TENANT LANDLORDk%%V&

(d)In addition to the foregoing rent, TENANT agrees to pay LANDLORD as Percentage
Rent a sum equal to 6% multiplied by an annual Gross Sales per Lease Year in excess of
the Percentage Rent Base Amount. The Percentage Rent Base Amount is calculated by
dividing the current annual Base Rent by six percent (6%). Within twenty (20) days
following the end of each month of each Lease Year, TENANT shall forward to
LANDLORD a statement of Gross Sales together with an accuraie and complete copy of
the State of Florida Department of Revenue, Sales and Use Return Form DR-15 (or such
forms as the State of Florida shall hereafter substitute for said form} showing the full
amount of TENANT'S Gross Receipts from the Demised Premises during the previous
month. The statement of Gross Sales must be in affidavit form. TENANT is subject to a
fifty-dollar ($50.00) late submission penalty should TENANT not furnish to
LANDLORD copies of Form DR-15 by the twentieth (20th) day of each month. Failure
of Tenant to timely submit any monthly report shall entitle LANDLORD 1o estimate
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Gross Sales based upon available data (with a reconciliation upon receipt of the final
report), and TENANT shall be obligated to pay percentage rent on such estimated Gross
Sales. If by the end of any such preceding month the Gross Sales in the Demised
Preises during such Lease Year shall exceed the Percentage Base Rent Amount,
TENANT shall pay to LANDLORD, at the time of delivery of said Statement, an amount
equal to the Percentage Rent times the Gross Sales exceeding the Percentage Rent Base
Amount, less the Percentage Rent, if any, previously paid by TENANT to LANDLORD
during that Lease Year. TENANT shall also furnish to LANDLORD within thirty (30)
days after the expiration of each full Lease Year, a complete statement, certified by an
independent certified public accountant, showing in all reasonable detail the amount of
Gross Sales made by TENANT from the Demised Premises during the preceding Lease
Year. : ' :

"Gross Sales” shall mean the amount of sales of all merchandise or services sold or
rendered at or from the Demised Premises by TENANT or any sub-TENANT, licensee,
etc. TENANT may deduct from Gross Sales: (i) any refunds to customers, provided they
have been included in Gross Sales; and (ii) the amount of any sales tax levied upon retail
sales and payable over to the appropriate governmental authority, TENANT
agrees to keep, at its principal office, records in accordance with generally accepted
accounting practices, in which said Gross Safes shall be recorded. Such records shall be
open for inspection by LANDLORD or its agents, including accountants retained for that
purpose, during reasonable business hours for the Term and for at least 3 years thereafter.
If any audit shows that the amount of Gross Sales on the statement was understated by
more than 1% for any year, then TENANT (in addition to paying the Percentage Rent due
for such understatement) shall pay to LANDLORD the reasonable cost of the audit
within ten (10) days afier TENANT’S receipt of LANDLORD'S invoice. If such
understatement is willful and/or fraudulent, LANDLORD shall have the option, upon ten -
(10) days notice to TENANT, to terminate this Lease on the date specified in such notice
and Tenant shall remain liable for all rent and other charges under this lease for the full

term hereof,

{c) In addition to the foregoing rent, all other payments to be made by TENANT
shall be deemed to be and shall become additional rent hereunder whether or not the
same be designated as such and it shall be due and payable upon demand together with
interest thercon at the highest rate permissible by law from their due date until the date it
is paid. The LANDLORD shall have the same remedies for TENANT’S failure to pay
said additional rental the same as for non-payment of rent. LANDLORD, at its election,
shall have the right to pay or do any act which requires the expenditure of any sums of
money by reason of the failure or neglect of TENANT to perform any of the provisions
of this Lease, and in the event LANDLORD shall, at its election, pay such sums or do
such acts requiring the expenditure of monies, TENANT agrees to pay LANDLORD,
upon demand, all sich sums, and the sums so paid by LANDLORD and any expenses
mcurred by LANDLORD in the payment of such sums together with interest thereon at
the highest rate permitted by law from their due date through the date they are paid by
TENANT shali be deemed additional rent and shall be payable and collectible as such.
Rent shall be made payable to the LANDLORD as stated in Section 1.1 hereof.

(f) Holding Over. It is agreed that in the event of TENANT holding over after the
termination of this lease, thereafter the tenancy shall be from month to month in the
absence of a written agreement to the contrary; the TENANT shall pay to LANDLORD a -
monthly occupancy charge equal to One Hundred Fifty (150%) Percent of the monthiy
rental for the last lease year for each month from the termination or expiration of this
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Lease until the Demised Premises are delivered to the LANDLORD in the condition
required herein, and LANDLORD'S right to damages for such illegal occupancy shall
survive. In addition, TENANT shall pay all other charges payable by TENANT under
this [ease :

(g} Rent Concessions. None

s. SECURITY - TENANT simultaneously with the execution and delivery of this Fease,
has deposited with the LANDLORD the sum equal to one months cutrent minimum rent as per
EXHIBIT “B” and as stated in Section 1.7 hereof, the receipt of which is hereby acknowledged,
which sum shall be retained by LANDLORD as security for the payment by TENANT of the
rents herein agreed to be paid by TENANT and for the faithful performance by TENANT of the
terms, conditions and covenants of this Lease. It is agreed that LANDLORD, at LANDLORD'S
option, may ai any time apply said sum or any part thereof toward the payment of the rents and
any other sum payable by TENANT under this Lease, and/or toward the performance of each and
every covenant under this Lease, but such covenants and TENANT”S liability under this Lease
shall thereby be discharged only pro tanto; that TENANT shall remain liable for any amounts that
such sum shall be insufficient to pay; that LANDLORD may exhaust any or all rights and
remedies against TENANT before resorting to said sum, but nothing herein contained shall
require or be deemed to require LANDLORD to do so; that, in the event this deposit shall not be
utilized for any of such purposes, then such deposit shall be returned by LANDLORD to
TENANT within sixty (60) days after the expiration of the term of this Lease. TENANT shall
deposit with LANDLORD such additional sums which may be necessary to replace any amouats
expended there from by LANDLORD pursuant hereof, so that there shall always be a security
deposit in the sum first set forth above. The Security deposit provided for herein shall be held by
the LANDLORD in a non-interest bearing account and may be co-mingled by the LANDLORD
at the LANDLORD’S sole discretion.

6. USE OF THE DEMISED PREMISES -TENANT shall use the Demised Premises for
_the purposes of: Retail and wholesale ice cream sales, frozen yogurt, sorbet, candies, and soft
drinks, coffee as an accessory only (no coffee bar), & other related dairy products.

TENANT further agrees:

{a) To operate 100% of the Demised Premises for the entire term of this lease during
all reasonable hours established by LANDLORD, pursuant to the highest reasonable
standards of its Business category, maintaining a substantial stock of appropriate
merchandise on display, with sufficient personnel to service its trade. )

(b) With respect to the Property, not to display any merchandise, solicit business or
distribute advertising material beyond the Demised Premises, nor in any manner use any
part of the Common Areas for purposes other than for their intended common use and not

to obstruct any part thereof.

{c) Not to display any banners, pennants, searchlights, window signs, balioons, or
similar temporary advertising media on the exterior of the Demised Premises.

(d) Not to commit waste in the Demised Premises or Common Areas and (o keep the
Demised Premises and immediate adjacent areas inciading, without limitation, adjacent
stdewalks, in a safe, neat, clean and orderly condition and to maintain and repair any
tighting or signs under any canopy immediately in front of the Demised Premises.
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{e) Not to use the Demised Premises or permit the same to be used in any manner
which violates any law, ordinance or constitutes a nuisance; for lodging purposes; that
may injure the reputation of the Property or annoy, inconvenience or damage its patrons
or other TENANT’S; or that would constitute an extra-hazardous use or violate any
wsurance policy of TENANT, LANDLORD or any other TENANT in the Property or
increase the cost thereof.

149) To keep all garbage, refuse and solid waste inside the Demised Premises in the
kind of containers specified by LANDLORD, or to place the same outside the Demised
Premises, prepared for collection, in the maniiér and at the times and places designated
by LANDLORD or the appropriate disposa! company. TENANT agrees not to burn or
permit any buming of garbage or refuse on the Demised Premises or any part of the
Property. TENANT further agrees that, upon LANDLORD’S instruction, TENANT
shall separate garbage for recycling and deposit the separate garbage in the receptacle
designated by LANDLORD. TENANT further agrees to make every effort to recycle all
glass, metal, paper and plastic refuse and solid waste. Sort glass by colors and metai and
paper by type and deposit in the appropriate recycling containers provided by the
LANDLORD.

(8)-  TENANT shall contract directly with the pertinent governmental authority or
disposal company and shall be responsible for all fees and costs of removat and disposal
of solid waste, garbage, and refuse, including but not limited to, impact fees and
dumpster rental. TENANT shall indemnify, save harmless and defend LANDLORD
from and against any loss, claim, injury, damage or expense arising out of or related to
the generation, storage, or removal or disposal of TENANT’S garbage, refuse or solid
waste.,

(h)  To use its best efforts to canse all trucks serving the Demised Premises to load
and unload from the hours of 7:00 a.m. to 11:00 a.m. and not to permit such trucks to
service through the front entrance of the Demised Premises except when no cther
entrance is available.

{D Ta take no action that would: (i) violate LANDLORD’S contracts if any,
affecting the Property (including without limitation the use restrictions contained in
LANDLORD’S leases with its Anchor Tenants, which restrictions have been explained to
TENANTY; or (ii) cause any work stoppage, picketing or cause any manner or
mterference with LANDLORD or other Tenants, occupants, customers or any person
lawfully in and upon the Property.

{) Not to use amplified music or any other noise making machinery or devices that
in LANDLORD'S determination is harmful to the building or disturbing to other
Tenants.

(k) To abide by and observe all reasonable rules and regulations established from
time to time by LANDL.ORD and LANDLORD'S insurance carrier with respect to the
operation of the Property and it’s Common Areas. Rules and regulation are attached and
incorporated herein as EXHIBIT “C”.

H Not to conduct any auction, {ire, bankruptcy or selling-out sale on or about the
Demised Premises except in strict compliance with City Code Chapter 18. -
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(m)  To pay us proportionate share of any and all maintenance contracts wherein
LANDLORD elects to purchases goods and services for the benefit of the entire Property
including but not [imited to LANDLORD directing all pest extermination at such
intervals and service levels that LANDLORD deems appropriate.

() TENANT shall not (either with or without negligence) cause or permit the
escape, disposal or release of any biclogically or chemically active or other hazardous
substarnices or materials which TENANT or it agents brought onto the Property TENANT
shall not allow storage or use of such materials or substances in any manner not
sanctioned by law or by the highest standards prevailing in the industry for the storage
and use of such substances or materials, nor altow to be brought into the Demised

* Premised or the Property any such materials or substances except to use in the ordinary
course of TENANT'S business, and then only after written notice is given to
LANDLORD of the identity of such substances or materials. Without Hmitation,
hazardous substances and materials shall include those described in the Comprehensive
Environmental Response, Compensatzcm and Liability Act of 1980, as amended, 42

- U.S.C. Section 9601 et seq., the Resource Conservation and Recovery Act, as amended,
42 U.S.C. Section 6901 et seq., any applicable state or local law and the regulations
adopted under these acts. In addition, TENANT shall execute affidavits, representations
and the like from time to time at LANDLORD’S request conceming TENANT’S best
knowledge and belief regarding the presence of hazardous substances or materials in the
Demised Premises. In all events, TENANT shall indemnify LANDLORD in the manner
elsewhere provided for in this Lease against any liability resulting from any rélease of

~hazardous substances or materials in the Demised Premises or Property by TENANT or it
agents, while TENANT is in possession or caused by TENANT or persons acting under
TENANT which is due to hazardous substances that TENANT or its agents brought onto
the Demised Premises or Property.

6.1 Use of the Common Areas -TENANT has the non-exclusive right to use the
_common areas solely for the purposes for which they were designed. The
common areas may also be 2sed by anyone else LANDLORD has or hereinafter

in its sole discretion granits the right to use them.

7. COVENANT OF QUIET POSSESSION - So long as TENANT pays all of the rent and
charges due herein, TENANT shall peaceably and quietly have, hold, and enjoy the Demised
Premises throughout the term of this Lease without interference or hindrance by LANDLORD or

any person claiming by, through, or under LANDLORD.

3. INDEMNIFICATION - TENANT does hereby agree to indemnify, defend and save
LANDLORD harmless from and against any and all liability for any injury 1o or death of any
person or persons or damage to property (including adjoining property for environmental
damage) in any way arising out of or connected with the conditions, use or occupancy of the
Demised Premises, or in any way arising out of the activities of TENANT, its agents, employees,
licensees or invitees on the Demised Premises and/or the building and from reasonable attorney’s
fees, incurred by LANDLORD in connection therewith, excepting, however, liability caused by
LANDLORD’S gross negligence in it’s failure to perform any of LANDLORD’S covenants,
obligations or agreements of this Lease.

9. TENANT’S INSURANCE - TENANT covenants and agrees with L ANDLORD that
TENANT shaii:

(a) At TENANTS sole cost and expense, during the entire Term hereof, procure,
’ il



pay for and keep in full force and effect; (i) an occurrence form commercial general
liability policy, covering the Demised Premises and the operations of Tenant and any
person conducting business in, on or about the Demised Premises in which the limits with
respect to Hability and property damage shall not be less than One Million ($1,000,00.00)
Dollars per occurrence (it) all risk property insurance, including theft coverage, written at
replacement cost value and a replacement cost endorsement insuring TENANT'S
improvements and betterments, fixtures, furnishings, equipment and any other property
belonging to TENANT,; and (iti) workers compensation coverage as required by the
provisions of Florida statute. Any consignment agreement used by TENANT must
provide that consignor acknowledge that the LANDLORD does not have any liability
whatsoever for any damage which may be done to items left in the Demised Premises on
consignmeni. The TENANT must provide the LANDLORD with a copy of any _
consignment agreement used by TENANT regarding Demised Premises. LANDLORD
shall not be responsible for damage to any property belonging to TENANT or consignor.
TENANT completely indemnifies the LANDLORD with regard to any claims made by
any consignor for any reason. From time to time during this Lease, at LANDLORD’S
request, TENANT shall (i) procure, pay for and keep in full force and effect such other
insurance as LANDLORD shall raquire and (it) increase the limits of such insurance as
LANDLORD may reasonably require. ' :

(b)  All policies of insurance required to be carried by TENANT pursudnt to this lease
shall be written by responsible insurance companies authorized to do business in Florida
with an AM Best rating of A-VIor better. Any such insurance required {o be carried by
TENANT hereunder may be furnished by TENANT under any blanket policy carried by
it or under a separate policy therefore, A copy of each paid up policy evidencing such
insurance or a certificate of the insurer, certifying that such policy has been issued,
providing the coverage required by this Lease and containing provisions specified herein,
shall be delivered to LANDLORD prior to the commencement of the Term of this Lease
and, upon renewals, but not less than sixty (60) days prior to the expiration of such
coverage. In the event TENANT shall fail to procure such insurance, LANDLORD may,
at its option, procure the same for the account of TENANT, and the cost thereof shall be
paid to LANDLORD as an additional charge upon receipt by TENANT of bills therefore,

 together with an administrative fee equal to fifteen (15%) percent to cover the cost of the
LANDLORIDY'S efforts to procure such policy.

(¢} Each policy evidencing insurance required to be carried by TENANT pursuant to
this Lease shall contain the following provisions and/or clauses: (i) a provision that such
policy and the coverage evidenced thereby shall be primary and nonp-contributing with
respect to any policies carried by LANDLORD; (ii) 2 provision naming LANDLORD
and any other parties in interest as designated by LANDLORD as an additional insured
(except with respect to worker’s compensation insurance); and (iii) a pravision that the
-insurer will not cancel, materiatly change or fail to renew the coverage provided by such
policy without first giving LANDLORD thirty (30) days prior written notice.

Any general liability or other policy insuring the LANDLORD does not provide any
contributing or excess coverage for TENANT. The policies TENANT procures for
TENANT’S exposure are the only coverage available to TENANT.

10. ASSIGNMENT AND HYPOTHECATION - This Lease is not transferable or -
assignable and may not be hypothecated nor sublet without the prior written consent of the
LANDLORD which may be withheld and shall be at the sole discretion of the LANDLORD.
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This TENANT may assign the Lease without the written consent of the LANDLORD for the sole
and limited purpose of collateralizing a loan from a financial institution. .

Any assignment or sub-letting, even with LANDLORD'S consent shall not relieve TENANT
from Lability for payment of Rent or from the obligation to keep and be bound by the agreements
of this Lease. The acceptance of Rent from any other person shall not be deemed to be a waiver
of any of the agreements of this Lease or to be consent to the assignment for the benefit of
creditors or by operation of law and shall not be effective to transfer any rights to any assignec
without prior consent of LANDLORD. In the event TENANT wishes to assign this Lease and
LANDLORD consents to such assignment, LANDLORD may charge a reasonable fee, not to
exceed $500.00 to help offset any costs LANDLORD may have in preparing such assignment, or
in examining the information, financial statements, operating history, references, etc., necessary
to effectuate same. Any assignment, transfer, hypothecation, morigage, or subletting without
LANDLORD'’S written consent shall give LANDLORD the right to terminate this Lease and to
‘re-enter and repossess the Demised Premises and the LANDLORD’S right to damages shall

survive.

If the TENANT is a corporation, then a sale or transfer of a controlling interest in the corporation
by sale of stock or otherwise shall constitute an assignment for purposes of this provision.

11, SUBORDINATION - This Lease, and all rights of TENANT hereunder, are and shall be
subject and subordinate to all mortgages, bond indentures and any other financ ing instrument
(heremafter referred to as security agreements) which may now or hereafter affect the Demised
Premises and to each and every advance made or hereafter to be made under such security
agreements and to ali renewals, modifications, replacements and extensions of such security
agreements and spreaders and consolidations of such security agreements. This paragraph shall
.be self operative and no further instrument of subordination shall be required to make it effective,
however, TENANT shall promptly execute and deliver any instrument reasonably requested to
evidence such subordination,

- If the holder of any such security instrument shall succeed to the rights of LANDLORD under
this Lease, then at the request of such party so succeeding to the LANDLORD'S rights and upon
sach successor LANDLORD'S written agreement to accept TENANT’S attornment, TENANT
shall attorn to such successor LANDLORD and will execute such instruments as may be
necessary or appropriate to evidence such attomment. Upon such attomment, this Lease shall
continue in full force and effect as if it were a direct Lease between the successor LANDLORD
and TENANT upon all the terms, conditions, and covenants as are set forth in this Lease and shall
be applicable after such attornment. :

TENANT shall deliver to LANDLORD or the holder of any such security instrument or auditors,
or prospective purchaser or the owner of the fee, when requested by LANDLORD, a certificate to
the effect that this Lease is in full force and that LANDLORD is not in default therein, or stating
specifically any exceptions thereto. Failure to give such a certificate within ten business days
after written request shall be conclusive evidence that the Lease is in full force and effect and
LLANDLORD is not in default and in such event, TENANT shall be stopped from asserting any
defaults known to TENANT at that time.

12 CONDEMNATION

{a) It is further understood and agreed that if at any time during the continuance of
this Lease the legal title to the Demised real estate or the improvements or buildings
located thereon or any portion thereof be taken or appropriated or condemned by reason
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of eminent domain, there shall be such division of the proceeds and awards in such
condemnation proceedings and such abatement of the fixed rent and other adjustments
made as shall be just and equitable under the circumstances. ¥f the LANDLORD and the
TENANT are unable to agree upon what division of the condemnation award, abatement
of fixed rent, or other adjustments are just and equitable within thirty (30) days after such -
award has been made, then the matters in dispute shall, by appropriate proceedings, be
submitied to a court having jurisdiction of the subject matter of such controversy for its
decision and determination of the matters in dispute. If the legal title to the entire
Demised Premises be wholly taken by condemnation, or if the portion taken will prevent
the Demised Premises from being used for the purpose the TENANT intends, this Lease
shall be canceled.

{b) In general, it is the intent and agreement of the parties that upon condemnation,
the parties hereto shall share in the condemnation award to the extent that they would be
entitled to receive compensation and damages under the Fiorida law for the depreeiation,
damage, or destruction of their interests by the exercise of the right of eminent domain.
In no event shall TENANT be permitted to receive a share based on the value of the land
or buildings, and/or improvements. )

TENANT’S DEFAULT

(a) If the TENANT shall fail to pay any of the taxes or assessments herein provided
for; or in case of the sale of or forfeiture of the Demised Premises or any part thereof
during the demised term for non-payment of any tax or assessment; or in case the
TENANT shall fail to keep insured the building or improvements which ate now or
which may at any time hereafter be upon the Demised Premises, as herein provided for;
or shail fail to spend insurance money, as herein provided for; or if the TENANT shall
fail to perform any of the covenants of this Lease by it to be kept and performed; then, in
any of such events, except in the event of non payment of rent, upon ten (10) business
days written notice, within which the TENANT may cure, and upon its failure to cure, it
shall and may be lawful for the LANDLORD, at its election, to declare the demised term -
ended and to re-enter upon said Demised Premises, building, and improvements situated
thereon, or any part hereof, either with or without process of law, the TENANT hereby
waiving any demand for possession of the Demised Premises and any and all buildings
and improvements then situated thereon. In the event of nonpayment of rent,

"~ LANDLORD may assert its right of notice and eviction pursuant to Chapter 83, Florida

Statutes. :

(b} Or, the LANDLORD may have such other remedies as the law and this
tnstrument afford, and the TENANT covenants and agrees that upon the termination of
said demised term, at such election of the said LANDLORD, or in any other way,
TENANT will surrender and deliver up the Demised Premises and property {real and
personal) peaceably to the LANDLORD, its agent, or attoreys, immediately upon the
termination of the said demised term. If the TENANT, its agents, attorneys, or shall hold
the Demised Premises or any part thereof, one (1) day after the same should be
surrendered according to the terms of this Lease, it shall be deemed guilty of forcible
detainer of the Demised Premises under the statute and shall be subject to eviction or
removal, forcibly or otherwise, with or without process of {aw.

{c) Bankruptcy or Insolvency - If at any time during the term hereof proceedings in
bankruptcy shall be instituted against TENANT and which proceedings have not been
dismissed within a reasonable time period, and which bankruptcy results in an
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adjudication of bankruptcy; or if any creditor of TENANT shail file any petition under
Chapter X of the Bankruptey Act of the United States of America, as it is now in force or
may hereafter be amended; and TENANT be adjudicated bankrupt, or TENANT makes
an assignment for the benefit of creditors; or sheriff, marshall, or constable take
possession thereof by virtue of any attachment or execution proceedings and offer same
for sale publicly, and such taking and offer for sale is not rescinded, revoked, or set aside
within ten (10) days thereafter, then LANDLORD may, at its option, in any of such
events, immediately take possession of the Demised Premises and terminate this Lease.
Upon such termination, all instaliments of rent earned to the date of termination and
unpaid, shall at once become due and payable; and in addition thereto, LANDLORD
shall have all rights provided by said bankruptcy laws relative to the proof of claims on
an aniicipatory breach of an executory contract. The grace permd for the curing of
default shafl not apply to this event of default.

(d) Where the alleged default consists of some alleged violation of any term of this
Lease, other than the payments of money, inciuding rent, the LANDLORD may not

~declare this Lease in default until such violation shall have continued for ten (10) days
after the LANDLORD shall have given the TENANT written notice of such violation,
and TENANT shall not have undertaken, during said ten (10) day notice period, to cure
said violation by vigorous and affirmative action, provided, however, that nothing herein
contained shall be construed as precluding the LANDLORD from having such remedy as
may be and become necessary in order to preserve the LANDLORD’S right and interest
of the LANDLORD in the Demised Premises and in this Lease, even before the
expiration of the grace or notice periods provided for in this paragraph, if, under
particular circumstances then existing, the allowance of such grace or the giving of such
notice would prejudice or endanger the rights and estate of the LANDLORD in this Lease
and in the Demised Premises. With respect to the payment of the insurance premiums,
the same must be paid at least fifteen (15) days prior to the time when the policies would
lapse for the failure to pay premiums thereon, and evidence of such payment given to the
LANDLORD without any written notice being required to be served upon the TENANT
in connection therewith.

te) All default and grace periods shall be deemed o run concurrent!y and not
consecutively.

(£) It is mutually covenanted and agreed that the various rights, powers, options,
elections, privileges, and remedies of the LANDLORD contained in this Lease shall be
~ construed as cumulative and no one of them shall be construed as being exclusive of the
other or exclusive of any rights or priorities allowed by law.

(g) It is further covenanted and agreed by and between the parties hereto that the
right given to the LANDLORD in this Lease to collect the rent that may be due under the
terms of this Lease by any proceeding under same, or the right to collect any additional
rent, money, or payments due under the terms of this Lease by any proceedings under
same, or the right given the LANDLORD to enforce any of the terms and provisions of
this Lease shall not in any way affect the right of such LANDLORD to declare this Lease
void and the terms ended hereby, as herein provided, when default is made in the
payment of said rent or when default is made by the TENANT in any of the terms and

provisions of this Lease.

{h) If at any time, by reason of the failure of the TENANT to keep and perform any
covenant or agreement which, under the terms of this Lease, the TENANT is bound and
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obligated to keep and perform, it becomes necessary for LANDLORD to empioy an
atiomey to protect the rights and interests of the LANDLORD in the property demised or
to enforce the Lease or proceed under it in any particular, then in any of such events, the
TENANT will owe and will pay unto LANDLORD all costs of Court and reasonable
attorneys fees incurred or expended by the LANDLORD in taking such actions, including
actions taken in all trial and appellate courts. :

id. TENANT’S REPAIRS - The TENANT covenants and agrees with the LANDLORD
that during the continuance of this Lease, the TENANT shall be solely responsible for
maintaining the Demised Premises in a clean, sanitary and safe condition in accordance with the
laws of the State of Florida and in accordance with all directions, rules and regulations of all
inspectors, governmental departments and agencies having jurisdiction over the Demised
Premises to ensure a good state of repair of the Demised Premises and ail fumishings, including
any special equipment brought, placed, or installed upon the Demised Premises by TENANT; nor
will the TENANT suffer or permit any strip, waste, or neglect of any building or such personal
property to be committed; and the TENANT will repair, replace, and renovate the said real and
personal property as often as it may be necessary in order to keep the building or buildings and
the personal property which is subject to the LANDLORD'S lien, in good repair and condition.
In the event that improvements or repairs are contemplated prior to or at the beginning of or
during TENANT’S occupancy, then this provision shall apply to the condition of the property as
of the last repair, improvement or renovation.

In the event that LANDLORD shall deem it necessary or be required by any governmental
authority to repair, alter, remove, reconstruct or improve any part of the Demised Premises or of
the property (unless the same result from TENANT’S act, neglect, default or mode of operation,
in which event LANDLORD shall make all such repairs, alterations or improvements at
TENANT’S Sole cost and expense), then the same shall be made by LANDLORD with
teasonable dispatch, and should the making of such repairs, alterations and improvements cause
any interference with TENANT’S use of the Demised Premises, such interference shall not
relieve TENANT from the performance of its obligations hereunder nor shall such interference be
deemed an actual or constructive eviction or partial eviction or result in abatement of rental.

15. ALTERATIONS

TENANT shall not mzke any alterations, additions or improvements to the Demised Premises
{whether or not the same may be structural in nature) without LANDLORD’S prior written
consent. Alf alterations, additions, or improvements made to the Demised Premises, except
movable furniture and equipment instailed at TENANT’S expense, shall be the property of the ‘
LANDLORD and remain upon and be surrendered with the Demised Premises at the expiration
of the term of this Lease: provided, however, that LANDLORD may require TENANT to remove
any additions made at TENANT’S request to the Demised Premises and to repair any damage
caused by such removal, and provide further, that if TENANT has not removed its property and
equipment within ten (10) days after the expiration or termination of this Lease, LANDLORD

may elect to retain the same as abandoned property.

In the event TENANT shall request LANDLORD’S permission, and LANDLORD shall
permit TENANT to perform any alterations, additions, improvements or repairs to the Demised
Premises, TENANT shall (i) submit its plans and specifications to LANDLORD for its approval
prior to the commencement of any construction, (i1) obtain all AECESsary permits prior to the
commencement of any construction, (it} only use contractors approved by LANDLORD, {iv) not
permit any construction liens to be placed or remain on the Demised Premises. In the event a
consiruction lien shall be filed against the Demised Premises as a result of work undertaken by
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TENANT. TENANT shall within ten (10} days of receiving notice of such lien, discharge the lien
of record either by payment of the indebtedness to the lien claimant or by filing a bond as security
therefore. All such work made by or on behalf of TENANT shall be performed in such manner
as LANDLORD may designate and in accordance with all applicable laws and regulations of
governmental authorities having jurisdiction over the same. All such work by TENANT or its
contractors shatl not interfere with, impede or delay any work by LANDLORD or its contractors,
tenants or TENANT'S contractors. All contractors engaged by TENANT shall be bondable,
ticensed contractors, possessing good labor relations, and capable of performing quality
workmanship,

16.

17.

EQUIPMENT, FIXTURES AND SIGNS

{a}) * All furnishings, fixtures, trade fixtures, equipment, and signs used on the
Demised Premises by TENANT but provided by LANDLORD, will, at ali times, be, and
remain, the property of LANDLORD. Provided that this Lease is in good standing and
subject to the LANDLORDY'S lien for rent, TENANT will have the right to remove any
furniture or fixtures provided by TENANT, or any part thereof, from the Demised

Premises during the term of this Lease, at the expiration thereof, or within 2 reasonable

time thereafter, provided, however, that TENANT, in so doing, does not cause any
irreparable damage to the Demised Premises, and provided further, that TENANT wil
pay or reimburse LANDLORD for the reasonable expense of repairing damage caused by
such removal.

(b} Al TENANT signs shall be approved by the LANDLORD and must meet all
applicable codes. The exact focation, style, text, and color(s) of the sign shall be agreed
upon by the LANDLORD, in writing, prior to TENANT’S installation. LANDLORD’S
approval shall not be unreasonably withheld or delayed.

_ADDITIONAL COVENANTS OF THE TENANT

(a) The TENANT shall pay for all utilities associated with the use of the Demised
Premises including, but not limited to, water, electricity, sewer, gas and waste, (if
applicable). In the event that a separate bill for the Demised Premises is not available for
one or more of the utility services required by the Demised Premises, then the TENANT
shall pay a pro-rated share of that particular utility bill based on a calculation of the ratio
of the square footage of the Demised Premises and the total square footage of the
Premises covered by that particular utility bill. In the event that the TENANT shall be
billed for a pro-rated share, the LANDLORD shall provide TENANT a utitity bill each
month and TENANT shall pay the amount due to LANDLORD within ten (10) days of
its receipt.

(b) The TENANT covenants and agrees with the LANDLORD that no damage or
destruction to any building or improvement by fire, windstorm, or any other casualty
shall be deemed to entitle the TENANT to surrender possession of the Demised Premises
or to terminate this Lease or to violate any of its provisions or to cause any abatement or
rebatc in the rent then due or thereafter becoming due under the terms hereof, unless
otherwise specifically provided for herein. If the Lease be canceled for the TENANT'S
default at any time while there remains outstanding any obligation from any insurance
company to pay for the damage or any part thereof, then the claim against the insurance
company shall, upon the cancellation of the within-Lease, be deemed immediately to
become absolute and unconditional property of the LANDLORD. In the event of
destruction to the Demised Premises by casualty or hazard, LANDLORD wili have the
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option of canceling the Lease, or repairing the building, and in the event that the
LANDLORD elects to repair the building, an appropriate abaternent of rent will occur.

(c) The TENANT shall be responsible for the HVAC and all air conditioning
“ systems together with the plumbing and electrical system. ‘

(d) The TENANT shall be responsible for maintaining the roof and exterior of the
butlding

(e) _The TENANT covenants and agrees with the LANDILORD that nothing in this
Lease contained shall ever be construed as empowering the TENANT to encumber or
cause the LANDLORD to encumber the title or interest of the LANDLORD.

(H) The TENANT covenants and agrees with the LANDLORD that, at the
termination of this Lease, the TENANT will peaceably and quietly deliver unto the
LANDLORD, possession of the Demised Premises and ali buildings and improvements
located thereon, as well as the TENANT'S interest in all fixtures and equipment -
appertaining thereto. '

(g) The TENANT agrees not to make any internal changes or exterior changes or
alterations without written approval of the LANDLORD. This provision does not apply
to TENANT’S trade fixtures and/or other non-permanent fixtures on the interior of the
Demised Premises.

18. LANDLORD’S RIGHT OF ENTRY - The LANDLORD or its agents shall have the
right to enter upon the Demised Premises at all reasonable times to examine the condition and use
thereof, provided only that such right shall be exercised in such manner as not to interfere with
the TENANT in the conduct of the TENANT'S business on said Demised Premises. If the said
Demised Premises are damaged by fire, windstorm, or by any other casualty which caused the
Demised Premises to be exposed to the elements, then the LANDLORD may enter upon the
Demised Premises to make emergency repairs. LANDLORD may enter upon the Demised
Premises to make renovations and repairs of a non-emergency nature by giving reasonable notice
to the TENANT, and in such a manner as to minimize any inconvenience to both parties,

19.  TENANT’S ACCEPTANCE - The TENANT accepts the Demised Premises and
improvements thereon in an as is condition and all improvements and additions shall be at the
sole expense of the TENANT except as may be otherwise provided for in this Lease.

20. MISCELLANEOUS PROVISIONS - It is mutually covenanted and agreed by and
between the parties as follows:

{a) - That no waiver of a breach of any of the covenants in this Lease contained shall
be constried to be a waiver of all succeeding breach of the same covenant.

) That tme is of the essence in every particular and particularly where the
obligation to pay money is involved.

(<) That all arrearages in the payment of rent or in the repayment to the
LANDLORD of any sums which the LANDLORD may have paid in order to cure a
default of the TENANT (as elsewhere herein provided for), shall bear interest from the
date when due and payable at the highest rate permitted by law until paid.
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{d) That no modification, release, discharge, or waiver of any provision hereof shall
be of any force, effect, or value unless in writing and signed by the persons who are then
LANDLORD and TENANT.

(e) That all covenants, promises, conditions, and obligations contained herein or
implied by law, or covenants running with the land, shall attach to and be binding upon
the heirs. executors, administrators, successors, legal representatives, and assigns of each
of the parties to this Lease. '

43 That this instrument contains the entire agreement between the parties as of this
date, and that the execution hereof has not been induced by either of the parties by
representations, promises or understandings not expressed herein, and that there are not
collateral agreements, stipulations, promises, or understandings whatsoever between the
respective parties in any way touching the subject matter of this instrument which are not
expressly contained in this instrument. :

(g) That when either of the parties desire to give notice to the other or others in

connection with and according to the terms of this Lease, such notice shall be deemed

given when it shall have been deposited in the U.S. Registered or Certified mail with

sufficient postage pre-paid thereon to carry it to its addressed destination. Said notice
“shall be addressed as follows: :

AS TO LANDLORD: PROPERTY MANAGEMENT
CITY OF KEY WEST
P.O.BOX 6434
KEY WEST, FL 33040

AS TO TENANT: Key West Ice Cream Factory, Inc.
201 William Street
P.O, Box 5466
Key West, FL. 33045

When the parties on either side (LANDLORD or TENANT) consists of more than one
- person, notice or default by one of the persons on that side shall constitute nofice or

default by all of the persons on that side.

(h} This Lease and the provisions thereof shall be governed by and construed and
enforced in accordance with the laws of the State of Florida.

(iy = If the TENANT or TENANTS are signing in a capacity other than as individuals,
then the LANDLORD may require personal guarantees from individuals as the
LANDLORD deems necessary.

G) LANDLORD may delegate its decision-making authority regarding any
provision of this Lease to an Advisory Board.



IN WITNESS WHEREOF, the parties hereto have caused the foregoing Lease to be executed on

the day and year first above written.

ATTEST

Cheryl Smith, Clity Clerk

_ Dae: é7 :920“@ /[7

- WITNESS
Date: A&u ¢ 24 20 '-'}7,.
| /4

LANDLORD"

Morgan McPherson, Chairman
Caroline Street Corridor and Bahama Village
Community Redevelopment Agency

e &)

TEN
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EXHIBIT “A” Demised Premises, Site Plan
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EXHIBIT “B’ Rent Schedule
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EXHIBIT “C” Rules and Revulations

L. TENANT shall not use any area ontside of the demised premises as shown on Fxhibit A
or any portion of any common area or any parking areas for or any other purpose whatsoever
including but not limited to the storage of goods, inventory, equipment, materials, whether or not
said area is inside a building or outdoors.
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THE CITY OF KEY WEST

Poyt Office Box 1409 Koy West, FL 33641-1405% (305) 809-3700

EXECUTIVE SUMMARY

To: Key West Bight Board

cc: David Fernandez

From: Marilyn Wilbarger, RPA, CCIM
Date: August 6, 2012

Reference: Key West Bight Upland Rent Abatements

ACTION:

Per the Boards Request this action item is to consider abating rent for the upland
leases at the Key West Bight.

BACKGROUND:
The upland leases in the Key West Bight include the following terms in Section14

ending paragraph as follows:

In the event that LANDLORD shall deem it necessary or be required by any governmental
authority to repair, alter, remove, reconstruct or improve any part of the Demised Premises
or of the property (unless the same result from TENANT'S act, neglect, default or mode of
operation, in which event LANDLORD shail make all such repairs, alterations or
improvements at TENANT'S sole cost and expense), then the same shall be made by
LANDLORD with reasonable dispatch, and should the making of such repairs, alterations
and improvements cause any interference with TENANT'S use of the Demised Premises, such
interference shall not relieve TENANT from the performance of its obligations hereunder nor
shall such interference be deemed an actual or constructive eviction or partial eviction or
result in abatement of rental. '

Therefore the lease does not provide for rent abatement during periods of repairs,
alterations, removal, reconstruction or improvements.

Purstiant to the Bight Board meeting minutes from June 2012 staff has been instructed
to propose a procedure o address rent abatement and to make the action retroactively
applied to Mr. Cates scenario. )

The Key West Bight was acquired for the purposes of re-developing a blighted area

and has had many re-construction projects over the years and will continue to undergo
re-development and re-construction for the foreseeable future with the

Key to the Caribbean — average yearly temperature 77 © Fahrenfeit.



THE CITY OF KEY WEST

Post {3lice Box 1499 Key West, FL 33041-140% (303) 30G9-3700

implementation of the common area enhancement plan, re-building Schooner Wharf,
the Waterfront Brewery, the Discovery Shop, the Piano Shop building to name a few.

Staff has consuilted with the City Management and Legal Departments and there is a
consensus that it would not be in the best interest of any party to try and establish a
one size fits all policy. Fach tenant scenario could potentially present a multitude of
variables that you may want to consider, such as, a partial abatement for a portion of
the demised area that may be unusable for a period of time. As rent abatement is not
called for in the lease, the procedure could be structured as a direct request for special
consideration to the Bight Board with approval by the CRA based upon each tenant’s
specific request.

Rent abatement typically refers to just an abatement of the rent due for the period of
time that the tenant cannot utilize the demised prémises and does not usually apply to
any loss of sales experienced by the tenant during that period. There could also be a
partial abatement of rent for just the area deemed un-tenantable.

Key West Ice Cream Factory

Mr. Cates has requested an abatement for the five days in June wherein he was unable
to occupy the demised area due to structural repairs. On Friday August 3" we
received the Sales Tax information for the period ending June 30, 2012 which
provided the data necessary to make the following calculations:

Rent, CAM abatement:
Current rent, Cam, Tax = $4025.79/30 days X 5 days = $670.96

Tenant Sales June 2011 and June 2012
June 2011 = $32, 286.16 —
June 2012 = $24,197.14 = $8089.03/30 days X 5 days =$1,348.17

CONCLUSION:
The Board may elect to employ any of these three options or any others that you deem
appropriate: :

1. Uphold the lease terms and not provide an abatement

2. Abate the rent, cam and tax for the 5 day period ,

3. Abate the loss of sales from one year to the next for the 5 day period

Attachments:

Tenants 2011 Sales

Tenant YTD 2012 Sales

Tenant June Department of Revenue Sales Report

Key to the Caribbean — cverage yearly temperature 77 © Fahrenfieit. "



6% OF YEARL¥ GROSS SALES

(522,377 35)|

ACCT #6492 KEY WEST ICE CREAM FACTORY
PERCENTAGE NET RATE 6%

,‘ BREAKING POINT $744,482.00
YEAR (13) :
Detober 2010 through Septémbir 2011 BASE RENT $3,722.41

GRGC3S YTD Percentage pOSTED
SALES TOTALS Rent BILLING
- $16,055.96 $18,055.96 $0.00

NCOVEMBER $22,147.94 $40,203,90 $0.00
DECEMBER $20,211.02 $50.415.82 $0.00
JANUARY 2011 $31,2 9 $91,644.47 | $0.00.
FEBRUARY ' $36,875.31 $128,520.32 | $0.00
MARCH $49,956.78 $178,477.10 $0.00
APRIL $41,863.79 $220,340.89y $0.00
IMAY $33,300.64 $253,641.53 $0.00 |
JUNE $32,286.16 $285,927.69 5000
JULY $39,256.11 |  $325,183.80 $0.00 |
AUGUST $29,088.44 $354,272.24 | " $0.00
[SEPTEMBER . $17,253.89 $371,526.13 | 25000
T TOTALS: $371.526.13 $371,526.12 |




ACCT #6492 KEY WEST ICE CREAM FACTORY
- PERCENTAGE NET RATE 6%

_ BREAKING POINT $781,706.00

'YEAR {14) '
October 2011 through Septamber201z  BASE RENT - $3,908.53

, GRO3S ¥YTD Percentage POSTED

MONTH SALES TOTALS Rent BILLING
OCTOBER 2011 1667491 | $1 6,674.81 $0.00
NOVEMBER B $27,873.80 |  $44,548.80 $0.00
DECEMBER -  $33757.64|  $78,306.44 $0.00
JANUARY 2912 $34,341.56 |  $112,648.00 | - $0.00 |
FEBRUARY ' $34,860.01 _ $147,508.01 $0.00
MARCH . $42,246.78 $189. 754,79 ¢ _50.00
APRIL. ) $33,252.82 | . $223,007.61 "$0.00
MAY , $31,717.33 $254,724.94 $0.00
JUNE $24,197.14 $278,922.08 - $0.00 |
JULY $0.00 |  $27%,922.08 $0.00
AUGUST L $0.00 $278,922.08 $0.00
|SEPTEMBER | $0.00 | _$278,922.08 $0.00

TOTALS: ™ $278,922.08 $278,022.08 | B

" le%oF YEARLY GROSS SALES I {$30,167.04)] ' - $0.00 |
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City of Key West
201 Williani 51

Key'Wést, FL 33040
Decermber 11, 2012

Bob Vitas
City Manager
ity of Key West

Structaral Report of Concrete Repairs and Project Justification

#% 4 follow up to prior discussion at Bight Board iieetings, this report was created to explain the repairs
made to the 201 William St. tie-beams and colums; specifically st the North torner of the building
{eurrently the Key West lce Cream Factory). it ﬁa_;-hﬁén suggestat th

the repairs were;

2.) Unjustified

b} L

improper materals
¢.) Initiated only for a proposed new tenant who would have future use along-and above the repair.
d.) Without due ditigence with respect to the tengnt

The assumptions were made without inquiries te City staff {Operations Manager), project
manager/contract engineer (Chen and Associates), or the projects engineer 6f récord (United
Engineering , pfev_i’c};.iﬁi’y BCC). This document and attached information qualify the repairs, as they were:
 executed, in a manner most appropriate to the tenant, the tax payers, and the fease binding the two.

The nature of this project was one of necassity and timing. The structure had over 100 locations of
spalling repair of concrete cracking identified by the structural engineer within the permit set



(attachment A) page $-3.0, cross section 2, dated September 26, 2011. The photos from the site visit
attached are dated July 18, 2011 which initiated the structural repair documentation.

To refute the reasgning implied by Bodrd members of the repair, the drawings attached show 11
separate locatioris of conceeté delamination or spalliig at the unlt within guestion. Bue to the
accusation that the repairs and strengthening of the tie beam were only for the use of the proposed
tenant; a room of Attachment A, the initial repair documents datad September 26‘?", 2011 is shown as
well as the photos initiated July 18, 2011 that precéded the HARC drawings by William P. Horn Architect
for the Waterfront Brewery dated Nevember 11, 2011 (Attachment B) by nearly 4 menths,

Also attached is an emall from the structural engineer that confirms the tie-beam that was repaired runs
parallel to the T-bearh roof system that would support the proposed roof top deck and does not cotitact
the roof beami(s) load point on eithier end, The tie-beam in question was repaired or repiaced in Kind, 83
were the columns within. They were not enlarged or expanded in any way.

There was discussion at the Bight Boatd meéfing on Aug. 2% that the repairs to the tie-beam were
artificial and that the material used was “stuecco” and not cancrete. While material used was not
concrete {especially considering the most cofimon form of barge aggregaté and cementious mix seen
used for sidewalks or typical construction) it does in fact have a 28 day compression rating at 6,750psi
compared to typical pump X rated at S OE}Opsr The product that were LéSEEi specn‘ied by the s*tmc‘tura%

iade spegifically fqr its ab;l:ty o be cantro!_k_e_d ==by mﬁzstu re-content for worka_hl.hty and its great baﬁding
strength 1o glean concrete as used in spalling repairs or in columns and beams overhead. These products
are made for repairs/patches and contain corrosion inhibitors and curing additives. AttachmentD
shows 2 photo taken of a fypical nonstructural mortar powder next to the LA4Q powder. The products
are nearly indistinguishable to the naked eye. Fiber reinforced materialslike these do not have large
aggregate, like concrete, and are niade specific for areas that cannot be formed. Unless the prodoct was
it the packaging it would be almost impossible for semeone to determine what type of mertar it was.

As noted above the initial field visit by the enginesrwas on July 18, 2011. The photos under Attachment
E are all from the above date. Staff was explicitly ageused of direciing a repair which did not need access
tg the unit and withtut prover due diligence. Attachment F is the PDF and e-mail that was sent to the
teriants of the 201 William St. building on February 23", 2012. This e-mail gave notice to all tenants that
gonstruction would begin as soon as buildling permits were issued and were given a full set of drawings.
Teriants were notified to contact me with any questions regarding the project. The drawings show, in
detail, the areas of needed repair. The letter also explaing that due to the nature of the project that

“coricrete repairs are not fully known until invasive investigation is undertaken” and that “cracks on the
cutside that look exterior only... could certainly lead to the inside of the building.”



Staff, United Engineering, and Bella started investigétin’g the tie-beam on the north side of the ice Cream
Factory on May 2" to determine the impact of the repair. After looking into atiic area @nd continuous
visible spalt lines there was concern about the impact with the tenant. Aftar much discussion by the
engineer and contractor it was determined that replacing the tie beam atone time would be the least
impactful to the tenant. A proposal was requested from Bella Construction o supply as much extra man
powet as could be supplied 61 the project to minimize down time. Attachment F shows the considerable
amount of spafling that existed on the inside of the unit. These areas could not have beén repaired from
the exterior of the unit nor could they be repaired while keeping the store open due to safety concerns:
The proposal was reviewed by Bight Staff, Engitieering Staff, the City Manager’s Office, and the project
engineer and accepted as the titneliest solution fo completion. A change order of $2,586 for extra labor
¢ost was approved for the repair.

*The fotal extra repair cost was $10,026. The condenser units for the lce Cream Factory had to be

ref to.repair the tie beam. They were relocated 10 the loading area of the bu;!afmg where there
afreaa‘y existed electrical meters und AC condensers. HARC requested us move an AC unit at Thompsons
Fish House out-of view a month prior in their attempt to either conceul or locate such items eaifectively
and out of view in the historic district, to comply we did the same with these units. They also would have
been inoperable if they were to go back in the same Jocation o5 the concrete repairs would have shut
ther down for deys, This would have fost the tenarit their cooled/frozen inventory:

The condensers were also atiached with cade compliant and NOA lobeled brackets, They were placed
above flood and had custom enclosures Hiode which they-dig not heve prior. Thi condensers that were
not in the repair areq were not moved.

Attachment G i an email sent to Scott Cates, owner of the Ice Cream Factory, on May 18 giving official
notice of the repairs necessary to the unit. The dates of construction pro posed Were june 4 8. Had
sreas identified with the stendard crew and pace the store would have been irnpacted
by chippirg Ramimess and concrete repair for the more thati 15 days enduring vibration, dust, and
incredibly load rioise: There is no way to complete repairs of this magnitude while keeping the store
gpen to employees oF patrons.

Bella re_p_a':ife_é- i

The attachments show that Staff gave the tepant 102 days from initial notice to repair date and 18 days
of notice for the diosure of the unit that required approval, Diseussions with the tenant started
approximately 2 weeks before the notice of the closure was sentin writing.

The attached photos, product approvals, data, and correspondence were made available to give
assurance that all construction projects in the Key West Bight are initiated and executed with extreme
due diligence to both our tenants and the City of Key West, As part of the contract documents for these
repairs, there will be a full report from both the engineer and the contractor from every location of the
building. Those reporis as well s any other information from this project are available in my office for
those interested,
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John Castro

" From: Juan Fuentes
Sent: Tuesday, December 11, 2012 1:32 PM
To: Jotn Castro
Ce: OscarBelio
Subject: Rg; Structural Repairs
Iohn Paul,

The concrete tie beam that runs parallel to the precast double tees does not cary @iy gravity loads from the roof. We
typically provide a congréte tie beam, instead of masonry, to facilitate construction and provide clgsure to the building
envelope:

Regards,

Juan I, Fuentes, P.E., 5.E., LEED AP BD+C Principal

-UNITED Engineering, inc.
12545 SW 137 Ave, Suite 112

On Dec 6, 2012, at 3716 PV, "John Castra™ <jcastro@ieywestcity. com> wrote:

= lugh,

>

> In regards to the tie-beam that we repaired at the ice-cream factory
M can you give me a guick

r

> deseription of that tie-beam that runs parallel to the T- beams and
> its sfructural significance to that roof structure? Thank you.

%

= Johni Paul Castro

# Qperations Manager

> Historic Seaport

> {305) 809-3803

>

> for the "201 William 3t. Concréte Repairs
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Attachment C

PROJECT BEOEGT M.
Waterfront Market C& o313
U N ET&D & info@unitedengigre. | SONE B BATE
Enginesring, Ing,  WowwwuntedengBio NAA | uE Gara31iz
SHOP DRAWING LOG
- DATE | EOGNUMBER | DESCRIPTION: STATUS
ORED3/1Z | 03016831 5000 $89-Pii i Noegeoptions taken
08/03/12 | 0301032 1TArch 3000 e | No exceptions taken.
04703712 1 03071033 “Arch Wed StieQoorimpact Noexceptionstaken
04703712 1 0307034, Armnatecl 10 No-exceptions faken
04705712 0301635 MetroMix 240AE Suibstitution not
047037312 10391036 | Foxindustries FX-263 Substirution HOt 2ppi
04/03712 ] 0303034 | BASE GelPatch “No éxcephions taken
Q4703712 | 030103:8; BASF Sonelastic NP1 Nogxceptions Taken
04703732 | 0301039 {SIKAIA T No exceptions taker :
043712 | 030103-10 - { Sikadur32 HiMod Substitution not.approved. |
0403737 . | 0300033 | Sikadur3ds Nopxceplionstaken.
1oam3rz 103010312 Sikacrere 17 T Substituticn hotapproved
04703712 | DAOIORTR Ulwrabond 2 AmendandBdsubig
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Attachment G



From:

To:

o

Subject:
Date:
Attachments:

Scott,

Please be advised this is a notice that concrete repairs will begin to 201 William
Street within the next 30 days. The attached memo has contact info for furthier

information. Thank you.

Debré Gartemayer for John Paul Castro, Operations Mgr.
Secretary-Key West Bight Marina

City of Key West

W-_:i_ham Street




2/2312012
Dear 201 William $t. Terants,

As you koow the 201 William St building is need of repair both structurally and
aesthetically. For those of you that do not follew the City projests or Bight Board
meetings we have been working on awarding the improvements to the strueture for some
time. The project was awarded at the CRA meeting last night to Bella Construction of
Key West, Inc.

The project will encompass the entire building and all structural components noted within
the dzawing (which have provided). The windows and doors of the former “Watexfront
Market™ building will also be replaced.

Both Key West Bight Management and Bella Construction will do our best to make this
renovation as quick and with as little disruption to business as possible. The project stilt
has fo go to the Buikding Department for permits and then will begin on thé mside of the
main siructure. They will then move putward and aronnd the outside of thg building.

Due to the nature of the project you gati expect to bear good amount of jack hammering,
chipping, and hammering during construction. Unfortunately there is nd way to avoid
this,

1 have attached the working drawings for you information. Please logk at the areas
identified by the engineer to see if and how this will affect you. There will likely be some
work doge inside of your units. We will give as much riotice as possible fo these repalrs
but please be advised that comerete repairs dre not fully known untill invasive
invéstigation #s undertaken. There could be cracks on the cutside that look exterior only
that could certainly lead to the inside of the building once opened up. There is ho ‘wWay to
predict these occurrences. '
If you have any quéstions about the construction, would like tor go over the drawings, or
any other questions you may have about the prq;ect please contdet me 1o set up a meeting
809-3703.

Sincerely,

Tohn Paul Castro

Operations Manager — Key West Bight
City of Key West. '



Jehn Castrg

From: John Castra <jcastro@keywesicity.com>

Sent: ' Friday, May 18, 2012 10:11 AM
Tot kwicecream@saol.com’

Cer Marityn Wilbarger

Subject: Nofice of Constructicn

Seott,

Aktached is a nofice for necessary construetion repairs to your unit. A copy is being hand delivered to due to timing
concerns and mailed per the terms of the lease. Please let me know when we can have mesting to discuss the project
with the confractor. Thank you.

Ice CresmiFactory
Noticepdi

John Paui Castro

H:stonc:seapori
(305) 808-3803




Czty of Key West
201 William St.
Key West, FL 33040

May 18,2012

Kev West Ice Cream Factory
scott Cates
201 Wiliiam St.

Advance Notice of Building Repairs

Dear Mr. Cates,

As noted i a letter sent to all tenants of the 201 William St. building dated February 23,
2012 the concrete repairs to the structure have bgen moving forward and Bella
Construction is now & *ng the extetior of thie building, Within terms the conditions of
the lease the landiord shall give notice for repa;rs that are considéred iigéegsary to the
structural integrity 6f'the building and safety of the tenant and its patrons. Along with the
contractor, a plan has beesi pitt together that will be complete the repairs as énginsered in

the shortest amount time with regards to your business.

The tie-beain alosg the cast side of the building, which encompasses the lergth of your
unit, is at a level of spalling delamination that will require complete replacemient. This
requires work to be done both inside and out, with considerable noise in an envirohment
that can be considered construction only. The City, at additonal cost, has reques;tsd thie
contractor to add significant labor resouzces to this section of the project fe minimize
fime and disruption.

The proposed censtruction will require all movable, wai} hung or other items not

* permanenily attached to the floor orwalls, to be removed {rom the east wall of the
building prior to construction.

The project timeling will be 5 complete days of construction tn which the only contractor
crew will be permitted on site due to safety. The contractor is to take all necessary steps
to protect the interior of the unit for debris and dust by partitioning wherever possible, the
construction area from the remainder of the unit,



Within this construction the City has requested the contractor to move the four
condensing units for your business™s freezers/ice machines around fo the Joading dock to
clear room for repairs and also install the units with covers (theunits currently do not
have covers i which all miechanical and electrical aré gxposed) permanently and up to
code (ot all of the units are curently strapped down or secured). This will make that

side of the building more acsthetically pledsing and secute the units in an area where
utilities and mechanical equiptnent already exist. Thé-condensing units are to be set-up in
their new logation prior to disconnecting, as to have the shortest down time possible.
There is to be nie loss to any items frozen or ¢ooled.

The scheduled eonstruction dates aré June 4 — 8™, The wiit will be compietely cleaned

and shall match existing when the jobis complete. We would like to have & meeting the
* sweek prior to diseuss the Togistics of the project details.

Hyou have any questions of concerns about this project plédse do no hesitate to call me
at $69-3803. Thank you.

Sincerely,
John Paul Castro

Opetatioris Manager
City of Key West



