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Text Amendment to the Land Development Regulations 

 

Part 1 – Revisions for Consistency with Federal and State Regulations Applicant Comments 

Sec. 122-1466.  Definitions. 
The following words, terms, and phrases, when used in this division, shall have the 

meanings ascribed to them in this section, except where the context clearly indicates a 
different meaning: 

Annual gross income means annual income as defined under Section 8 housing 
assistance payments programs in 24 C.F.R. part 5.  
Adjusted for family size means adjusted in a manner which results in an income eligibility 
level which is lower for households with fewer than four people, or higher for households 
with more than four people, than the base income eligibility determined as provided in 
subsection (2), subsection (3), subsection (4), subsection (5), subsection (6), subsection 
(7), based upon a formula as established by the United States Department of Housing 
and Urban Development. 

Affordable housing shall be defined as provided in the following classifications:  
(1) “Affordable housing (very low income) for a rental dwelling unit shall mean a dwelling 
unit whose” means that monthly rent, not including utilities, does rents or monthly 
mortgage payments do not exceed 2530 percent of that amount which represents 60 
percent of the monthly median household income (adjusted for family size). For an owner-
occupied dwelling unit, affordable housing (very low income) shall mean the percentage 
of the median annual gross income for the households as indicated in subsection (2), 
subsection (3), subsection (4), subsection (5), subsection (6), subsection (7). 
 a dwelling unit whose sales price shall not exceed one and one-half times the annual 
median(2) “Extremely-low-income persons” means one or more natural persons or a 
family whose total annual gross household income (does not exceed 30 percent of the 
median annual adjusted for family size) for gross income within Monroe County, in 
accordance with section 122-1472.  
(3) “Low-income persons” means one or more natural persons or a family, the total annual 
gross household income of which does not exceed 80 percent of the median annual 
adjusted gross income for households Monroe County. 
(4) “Median-income persons” means one or more natural persons or a family, the total 
annual gross household income of which does not exceed 100 percent of the median 
annual adjusted gross income for households within Monroe County. 
(5) “Middle income persons” means one or more natural persons or a family, the total 
annual gross household income of which does not exceed 140 percent of the median 
annual adjusted gross income for households within Monroe County. 
(6) “Moderate-income persons” means one or more natural persons or a family, the total 
annual gross household income of which is less than 120 percent of the median annual 
adjusted gross income for households within Monroe county. 
(7) “Very-low-income persons” means one or more natural persons or a family, not 
including students, the total annual gross household income of which does not exceed 50 
percent of the median annual adjusted gross income for households within Monroe 
county. 

 
 
 
 

“Annual gross income” is 
the term and calculation 
used by HUD and all public 
money qualifying agencies. 
 
 
 
 
 
 
 
 
All Federal and State 
regulatory agencies define 
affordable housing as 30 
percent or less of income.  
This discrepancy has caused 
issues in qualifying for 
financing in past projects in 
the City. 
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Affordable housing (low income) for a rental dwelling unit shall mean a dwelling unit 
whose monthly rent, not including utilities, does not exceed 25 percent of that amount 
which represents 80 percent of the monthly median household income (adjusted for family 
size). For an owner-occupied dwelling unit, affordable housing (low income) shall mean 
a dwelling unit whose sales price shall not exceed two and one-half times the annual 
median household income (adjusted for family size) for Monroe County, in accordance 
with section 122-1472.   

Affordable housing (median income) for a rental dwelling unit shall mean a dwelling 
unit whose monthly rent, not including utilities, does not exceed 25 percent of that 
amount which represents 100 percent of the monthly median household income 
(adjusted for family size) for Monroe County. For an owner-occupied dwelling unit, 
affordable housing (median income) shall mean a dwelling unit whose sales price shall 
not exceed three and one-half times the annual median household income (adjusted for 
family size) for Monroe County, in accordance with section 122-1472. The definition of 
"affordable housing (median income)" applies to and encompasses all affordable 
housing under construction or built pursuant to this ordinance prior to July 1, 2005, for 
which deed restrictions are required.  

Affordable housing (middle income) for a rental dwelling unit shall mean a dwelling 
unit whose monthly rent, not including utilities, does not exceed 25 percent of that 
amount which represents 140 percent of the monthly median household income 
(adjusted for family size) for Monroe County. For an owner-occupied dwelling unit, 
affordable housing (middle income) shall mean a dwelling unit whose sales price shall 
not exceed six and one-half times the annual median household income (adjusted for 
family size) for Monroe County, in accordance with section 122-1472.  

Affordable housing (moderate income) for a rental dwelling unit shall mean a 
dwelling unit whose monthly rent, not including utilities, does not exceed 25 percent of 
that amount which represents 120 percent of the monthly median household income 
(adjusted for family size) for Monroe County. For an owner-occupied dwelling unit, 
affordable housing (moderate income) shall mean a dwelling unit whose sales price 
shall not exceed five times the annual median household income (adjusted for family 
size) for Monroe County, in accordance with section 122-1472.  

Affordable work force housing shall include extremely low income, very low income, 
low income, median income, moderate income, and middle income housing or any mix 
thereof.  

Affordable work force housing trust fund shall mean the trust fund established and 
maintained by the city for revenues from fees in lieu of constructing affordable work force 
housing, and revenues from any other source earmarked for the trust fund by land 
development regulation, ordinance or donation.  

Annual Household Income means all amounts, monetary or not, which are 
received by any family member of the household, except income from employment of 
children (including foster children) under the age of 18 years. Family shall include the 
traditional family, (married or not) as well as domestic partnerships.  

Development or redevelopment, for purposes of this section, shall mean any 
development or redevelopment that increases the size of a unit(s), the number of units, 
or the need for additional affordable workforce housing as evidenced by additional 
services or intensity.  

Median household annual gross income shall mean the median household income 
published for Monroe County on an annual basis by the U.S. Department of Housing and 
Urban Development.    

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
“Median annual gross 
income” is the term used in 
Federal regulations.   
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Part 2 – Affordable housing requirements Applicant Comments 

Sec. 122-1467.  Requirements of affordable work force housing. 
(1) (a) Affordable Housing dwelling units.  

1. (1) (a) Housing units. At least ten percent of all units developed or 
redeveloped each year shall be low income affordable housing Market 
Rate Developments.  New market rate residential or mixed-use 
developments  of 10 units or more, shall be required to develop a number 
of affordable units, equivalent to at least 10% of the total number of new 
market-rate units, designated for “low-income persons” as defined herein 
and contain at least 400 sq. ft., and a number of affordable units, 
equivalent to at least 20% of the total number of new market-rate units, 
designated for “median-income persons” of at least 400 square feet each, 
as defined herein and 20 percent shall be affordable housing (median 
income) housing of at least 400 square feet each, as defined herein. 
Residential or mixed use projects of less than ten residential or mixed use 
units shall be required to develop or redevelop at least 30 percent of units 
of at least 400 square feet each as affordable . 

2. New market rate residential or mixed-use developments of at least three 
residential dwelling units and less than ten residential dwelling units shall 
be required to develop a number of affordable units, equivalent to at least 
30% of the total number of market-rate units, designated for “median-
income persons” as defined herein and contain at least 400 sq. ft. 

3. Redevelopment projects increasing the number of market rate dwelling 
units at the development shall be required to develop a number of 
affordable units, equivalent to at least 30% of the total number of increased 
market-rate units, designated for “median-income persons” as defined 
herein and contain at least 400 sq. ft.  Redevelopment projects increasing 
the square footage of transient units shall comply with Section 122-
1475.The 30 percent affordability requirement shall be determined on a 
project by project basis and not on a city-wide basis. 

4.  (median income), butNotwithstanding subsections (1)(a)1.-3.  above, a 
developer may contribute a fee in lieu for each affordable housing unit 
required to the affordable work force housing trust fund, if approved by the 
city commission.  The per unit fee shall be $200,000.00400,000.00 
(representing construction cost, less land cost, of a 400 square foot unit).  
The fee shall be paid prior to issuance of the building permit associated 
with the market rate or mixed use project. 

5. The 30 percent affordability requirement shall be determined on a project 
by project basis and not on a city-wide basis. Vested units shall be subject 
to this subsection if not otherwise governed by law or agreement 

6. . For every required affordable housing (median income) unit designated 
for “median-income persons”, a developer may increase the sales or rental 
rates to an affordable housing (middle income)unit designated for “middle-
income persons” so long as another unit's sales or rental rate is decreased 
to an affordable housing (low income). unit designated for “low-income 
persons.” 

(b) Linkage of projects.  Two development or redevelopment projects may link to 

Affordable housing 
requirements must have a 
“rational basis” to the 
regulated activity.  
Generally, the development 
of housing would decrease 
not increase the need for 
affordable housing.  The 
most significant affordable 
housing requirement that 
has been upheld by FL 
courts is 10% in projects of 
100 or more units. 
 
 
(1)(a)1. Revisions are to 
clarify that redevelopment 
of existing units does not 
trigger affordable housing 
requirements. 
The existing language has 
been inconsistently 
interpreted. 
There are few existing 
market rate multi-family 
housing projects in the 
City, and those projects are 
largely de facto affordable 
housing.  Requiring that 
these projects provide 30% 
of the redeveloped units as 
deed restricted affordable 
would greatly 
disincentivize the 
redevelopment of these 
aging projects.  
Additionally, existing 
condominiums and 
buildings that are damaged 
by disasters would be 
subject to the 30% 
requirement. 
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allow the affordable housing requirement of one development or redevelopment 
project to be built at the site of another project, so long as the affordable housing 
requirement of the latter development or redevelopment is fulfilled as well.  
Written proof of the project linkage shall be supplied by the developer to the city 
commission at the time of the first site plan approval City Manager or their 
designee and shall be approved by the City Commission.  The project 
containing the affordable units must be built or rebuilt either before or 
simultaneously with the project without, or with fewer than, the required 
affordable units.  The affordable units proposed to satisfy the inclusionary 
housing requirement may not have received certificates of occupancy three (3) 
years prior to the project approval for the development triggering the 
inclusionary housing requirement.  In addition, if a developer voluntarily builds 
or rebuilds more than the required number of affordable units at a development 
site, this development or redevelopment project may be linked with a 
subsequent development or redevelopment project to allow compliance with the 
subsequent development's affordable unit requirement but in no instances shall 
preexisting deed restricted affordable units be credited retrospectively.  Written 
proof of the linkage must be supplied by the developer to the city commission 
at the time of the subsequent development's site plan approval.  Linkage shall 
not be available if either development is entirely or in part to be constructed by 
public funds. Finally, all All linkages under this subsection may occur within the 
city or on a site within the city and on a site on Stock Island in the unincorporated 
part of the county west of Big Pine Key.  

(c) Affordable work force housing. The dwelling units.  For a project or development 
that consists solely of Affordable Work Force Housing dwelling units or for those 
remaining units that are in a Market Rate Development as set forth in subsection 
(a) of this section after the requirement for ten percent low income persons and 
20 percent for median income persons , the maximum total rental and/or sales 
price for all affordable work force housing dwelling units in a single development 
shall be based on each dwelling unit being affordable housing (moderate 
income).  The rental and/or sales price may be mixed among affordable housing 
(low income), (median income), (middle income) and (moderate income) in 
order that the total value of rental and/or sales does not exceed ten percent of 
the rental and/or sales of all the units at affordable housing (moderate income).  

(d) Demonstration of continuing affordability.  Demonstration of continuing 
affordability shall be by deed restriction or any other mutually acceptable 
method that effectively runs with the land and is binding on owners, successors 
in ownership, or assigns.  The deed restriction shall be in a form provided by 
the city and shall be for a period of at least 5099 years.  It shall be recorded in 
the county records. During the final year of the deed restriction, the city 
commission may act by Resolution to renew the affordability restriction for an 
additional 50-year term.   

(e) Reporting requirements.  Owners of affordable work force housing projects or 
units shall furnish the city manager or histheir designee with annual information 
necessary to ensure continued compliance with affordability criteria, beginning 
one year after the date of building permit issuance and on each anniversary 
date thereafter.  Reporting requirements shall include sworn tenant household 
verification information. Property owners subject to this subsection may contract 
with the Key West Housing Authority to perform annual tenant eligibility 
verification.   

(f) Compliance with antidiscrimination policy.  All property owners offering housing 

 
 
(1)(a)4. Increasing the fee 
in lieu of providing housing 
to $400,000.  We have 
provided recent detailed 
cost estimates to construct 
an affordable housing unit 
from scratch.  Still requires 
approval of City 
Commission. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This language to prevent 
long delays in the 
development of an 
affordable housing unit(s) 
and its triggering 
development.  Suggested 
by City staff. 
 
 
 
 
 
 
 
Allows linkage to Big Pine 
Key as large portion of Big 
Pine Key residents are part 
of Key West workforce.  
Another option is west of 
Big Coppitt Key.  Building 
the units should be favored 
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under this division shall comply with the antidiscrimination policy of article II of 
chapter 38.  

(2) Exemptions and waivers. 
(a) The following uses shall be exempt from the inclusionary housing requirements 

set forth in subsection (1)(a) of this section: affordable workforce housing, 
nursing homes, or assisted care living facilities.  

(b) The city commission may reduce, adjust, or waive the requirements set forth in 
this subsection where, based on specific findings of fact, the commission 
concludes, with respect to any developer or property owner, that:  
1. Strict application of the requirements would produce a result inconsistent 

with the comprehensive plan or the purpose and intent of this subsection;  
2. Due to the nature of the proposed development, the development furthers 

comprehensive plan policies and the purpose and intent of this subsection 
through means other than strict compliance with the requirements set forth 
herein;  

3. The developer or property owner demonstrates an absence of any 
reasonable relationship between the impact of the proposed development 
and requirements of this subsection (b); or  

4. The strict application with the requirements set forth herein would 
improperly deprive or deny the developer or property owner of 
constitutional or statutory rights.  

(c) Any developer or property owner who believes that he may be eligible for relief 
from the strict application of this section may petition the city commission for 
relief under this subsection (b)(3) of this section.  Any petitioner for relief 
hereunder shall provide evidentiary and legal justification for any reduction, 
adjustment, or waiver of any requirements under this section. 

(3)   Sales Price of Owner-occupied affordable housing units. 
(a) Owner-occupied affordable housing units designated for “median-income 

persons” shall have a maximum sales price of 3.75 times the annual median 
household income (adjusted for family size) for Monroe County, in accordance 
with section 122-1472. 

(b) Owner-occupied affordable housing units designated for “moderate-income 
persons” shall have a maximum sales price of 4 times the annual median 
household income (adjusted for family size) for Monroe County, in accordance 
with section 122-1472. 

(c) Owner-occupied affordable housing units designated for “middle-income 
persons” shall have a maximum sales price of 4.5 times the annual median 
household income (adjusted for family size) for Monroe County, in accordance 
with section 122-1472. 

 

over the in lieu fee and 
expanding linkage area 
would help units be built. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Key West Housing 
Authority does not want to 
be charged with eligibility 
verifications for units that 
are not theirs. 
 
 
 
 
 
 
 
 
Revisions to sale price of 
owner-occupied affordable 
housing units to match 
Monroe County, who has 
had successful projects 
with owned deed-restricted 
units. 
 
See Monroe County Land 
Development Code Section 
101-1 Affordable Housing 
(15) Maximum sales price. 

Part 3 – Live Local Implementation Applicant Comments 
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Sec.  122-1474—122-1500. Reserved. Live Local Act Implementation.   
 Notwithstanding any other chapter of the Land Development Regulations and to 
implement the State of Florida’s Live Local Act, any existing or new developments or 
redevelopments that provide a minimum of 40% of the residential units as affordable 
housing and in the General Commercial, High Density Residential, Medium Density 
Residential, Medium Density Residential-1, Historic Residential Commercial Core-2, 
zoning districts shall be entitled to the following applicable density, height, setbacks, 
parking, landscaping and other development standard requirements for development or 
redevelopment within the City: 
 

Consistent with the State of 
Florida’s Live Local Act of 
2023 (FL Senate Bill 102), 
amending, among other 
sections, Section 
166.04151(7) of Florida 
Statues, the development 
incentives described in this 
section of City code are 
ONLY applicable to 
developments or 
redevelopments that 
provide at least 40% of 
residential units as 
affordable housing.   
Additionally, the incentives 
are only available to 
properties within the CG, 
HDR, MDR, and HRCC-2 
zoning districts.   
See map provided with 
applicable zoning districts 
highlighted.   
These districts include 
many of the limited number 
of properties suitable for 
multi-family development 
or redevelopment. 

(1) Density.  Density for affordable housing shall be forty (40) units per acre. Section 166.04151(7)(b), 
Florida Statutes: “A 
municipality may not 
restrict the density of a 
proposed development 
authorized under this 
subsection below the 
highest allowed density on 
any land in the municipality 
where residential 
development is allowed.” 
 
The highest density 
allowed per City code is 40 
units per acre. 
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(2) Height.  Up to three habitable stories shall be allowed pursuant to the State of 
Florida’s Live Local Act.  A building level dedicated to ground level parking 
and does not contain habitable space shall not be considered a building 
“story.”  Pitched roofs, roof lines and parapets utilized to hide mechanical 
equipment and elevator shafts shall be allowed.  

 

Section 166.04151(7)(c), 
Florida Statutes: “A 
municipality may not 
restrict the height of a 
proposed development 
authorized under this 
subsection below the 
highest currently allowed 
height for a commercial or 
residential development 
located in its jurisdiction 
with 1 mile of the proposed 
development or 3 stories, 
whichever is higher.” 
 
Section 86-9 of the City 
Land Development 
Regulations defines “story” 
excluding portion of 
building not used for 
human occupancy: “Story 
means that portion of a 
building included between 
the upper surface of any 
floor and the upper surface 
of the floor next above, or 
any portion of a building 
used for human occupancy 
between the topmost floor 
and the roof. A basement or 
cellar not used for human 
occupancy shall not be 
counted as a story.” 
 
The proposed text 
amendment clarifies that a 
parking level with no 
human occupancy does not 
count as a story, as already 
exists in the code. 
 
See Atlantic Shores Resort, 
LLC v. 507 South Street 
Corp., 937 So. 2d 1239 
(2006) regarding the 
definition of story as it 
relates to height in the City 
of Key West.  The 3rd 
District Court of Appeal 
found that the Circuit Court 
erred in finding that an 
uninhabited floor of a 
building was a story. 



 

  
 

Page 8 of 19 
 

 
The last sentence of this 
proposed subsection 
provides that, on top of the 
3 allowed stories, a roof 
with architectural features 
to hide unsightly 
equipment is allowed. 

(3) Setbacks.  The Planning Board may approve a non-hardship setbacks waiver 
to reduce setbacks to the greatest extent practicable to develop the maximum 
number of affordable dwelling units, including ancillary or accessory uses 
(roadways, sidewalks, pools, showers, storage, office space for renting units, 
amenities for apartments, etc.), but excluding non-residential uses, but shall 
not be less than the following minimum setbacks without variance approval: 
a. Front: 5 feet. 
b. Side: 5 feet. 
c. Rear: 5 feet. 
d. Street side: 5 feet.  
e. Notwithstanding subsection (3)(b) or (c), a development that utilizes this 

Section may not reduce setbacks below the current code’s setbacks for 
side or rear yards when the property’s setback requested to be reduced is 
contiguous to a platted single family lot or a zoning district that is not 
identified in this Section.   

 

Reductions to setbacks may 
be approved by the 
Planning Board with a non-
hardship waiver. 
 
Setback waivers are not 
available for property 
contiguous to a single-
family lot or contiguous to 
any zoning district other 
than CG, HDR, MDR, or 
HRCC2. 
 
Any reductions below the 
stated waiver minimums 
would require a standard 
variance. 

(4) Parking.  The Planning Board may approve a non-hardship parking waiver to 
reduce parking requirements up to the following limits: 

a. In the Historic District, at least one (1) parking space per two (2) 
dwelling units shall be provided. 

b. Outside the Historic District, at least one (1) parking space per one (1) 
dwelling unit shall be provided. 

c. If the reduced parking requirement of this subsection is utilized, the 
property owner shall be required to restrict leases to limit total tenant 
vehicles to only the number of vehicles of on-site parking provided.  
The leases shall make tenants that violate the restriction subject to 
eviction. 

 

Section 166.04151(7)(e), 
Florida Statutes: “A 
municipality must consider 
reducing parking 
requirements for a 
proposed development 
authorized under this 
subsection if the 
development is located 
within one-half mile of a 
major transit stop, as 
defined in the 
municipality’s land 
development code, and the 
major transit stop is 
accessible from the 
development.” 
All properties located in the 
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identified zoning districts 
are within a half mile of a 
major transit stop. 
 
Reductions to parking may 
be approved by Planning 
Board no lower than the 
limits stated. 
 
Affordable housing 
developments near 
employment opportunities, 
as the designated zoning 
districts are, do not require 
as much parking as 
required under the code 
given the availability of 
other transportation 
methods. 

(5) Landscaping. The Planning Board may approve a non-hardship waiver to 
reduce landscaping requirements to the greatest extent practicable to 
develop the maximum number of dwelling units. 

 

(6) The Planning Board may approve a non-hardship waiver reducing 
impervious surface, lot coverage, and building coverage to the greatest 
extent practicable. 

Reductions in impervious 
surface, lot coverage, and 
building coverage can be 
approved by waiver from 
the Planning Board.  There 
are a very limited number 
of lots in the City where 
multi-family affordable 
housing is practical.  
Hardship variances with 
the current criteria will 
prevent affordable housing 
development on many of 
these lots. 

(7) Art in Public Places and Cisterns are not required for developments 
developed pursuant to this section.   

 

Cistern requirement that 
size shall be equal to 100% 
of new roof area creates a 
large amount of dead space 
and does not make sense 
for multi-family projects.   
There is not much use for 
the reclaimed water 
because landscaping is 
required to be drought-
tolerant and grass lawns are 
very rare. 
Cisterns have been waived 
or eventually removed in 
several existing projects. 
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(8) This Section shall expire October 1, 2033.  Any development developed 
pursuant to this subsection shall be deemed legal and conforming to the 
Code upon completion. 
 

Same expiration date as the 
Statute.  See Section 
166.04151(7)(i), Florida 
Statutes 

Part 4 – Nonresidential Inclusionary Housing Requirements Applicant Comments 

Sec. 122-1475.  -Nonresidential inclusionary housing requirements. 
(1) Purpose.  Consistent with the Comprehensive Plan, the purpose of this subsection 

is to ensure that the need for affordable housing is not exacerbated by 
nonresidential and transient development, as follows: 

a. Promote the health, safety, and general welfare of the citizens of the City 
through the implementation of the goals, objectives, and policies of the 
City of Key West Comprehensive Plan; and 

b. To ensure that affordable housing opportunities are available throughout 
the entire community and to maintain a balanced and sustainable local 
economy and the provision of essential services; and 

c. To increase the supply of housing affordable to targeted income groups 
within the community; and 

d. To provide a range of housing opportunities for those who work in the City 
of Key West but may be unable to pay market rents or market housing 
prices in the community; and 

e. To increase the percentage of the workforce living locally and to provide 
housing opportunities for lower income groups in order to meet the existing 
and anticipated housing needs of such persons and to maintain a socio-
economic mix in the community; and 

f. To address the affordable workforce housing needs generated by the 
construction and expansion of nonresidential/transient development, and 
the employment that occurs at the nonresidential/transient development 
after the construction or expansion is completed; and 

g. To ensure that affordable workforce housing is provided to the local 
workforce by the employee generating development proportionate with the 
demand for affordable workforce housing the development creates; and 

h. To address market demands that show that the workforce in the City of 
Key West continues to require moderately priced housing units, 
particularly those whose earnings range from 50 percent up to 120 percent 
of the County's median income (the target income groups); and 

i. To stimulate the private sector production of affordable workforce housing 
and encourage the widespread distribution of affordable workforce 
housing opportunities throughout all portions of the community, including 
within new and expanding developments. 

(2) Intent.  Nonresidential and transient use development or redevelopment 
generates a direct impact on housing for the workforce.  The intent of this section 
is to ensure that there is an affordable supply of housing for the local workforce.  
This will be accomplished by requiring workforce housing be provided for all new 
development and redevelopment in an amount proportionate to the need for 

There are currently no 
affordable housing 
requirements for non-
residential/commercial 
development, so this is an 
entirely new section 
proposed. 
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affordable workforce housing that the nonresidential and transient use 
development or redevelopment creates.  The intent of this subsection is to permit 
nonresidential and transient use owners to continue to establish uses consistent 
with the current building and safety standards and to ensure that as development 
and redevelopment occurs, comprehensive plan policies regarding affordable 
housing are implemented.  The technical support and analysis upon which the 
nonresidential inclusionary housing requirements are established are based upon 
the 'Affordable Workforce Housing Support Study for Non-Residential 
Development,' prepared by Clarion Associates, LLC, prepared in June 2017. 

(3) Applicability.  Except as provided in subsection (4) of this section, the 
nonresidential inclusionary housing requirements set forth below shall apply.  This 
will be accomplished by requiring workforce housing be provided for all new 
development and expansions in an amount proportionate to the need for 
affordable workforce housing that the nonresidential and transient uses create.  
Expansion as used in this section means extending a use or structure to occupy 
a greater amount of floor area or square footage beyond that which it occupied.  
Determinations regarding the applicability of this subsection shall be made by the 
Planning Director.  The applicant shall provide the necessary information to 
determine compliance with the nonresidential inclusionary housing requirements 
on the forms prescribed by the Planning Director.  For purposes of calculating the 
number of affordable workforce housing units required by this subsection, density 
bonuses shall not be counted, and only fractional requirements equal to or greater 
than 0.5 shall be rounded up to the nearest whole number. 

a. New Development.  Each new development project not exempted by 
subsection (4), shall mitigate 50% of the workforce housing demand 
created by the proposed development by one or a combination of the 
methods identified in subsection (5). 

b. Redevelopment with an Expansion.  Each redevelopment project not 
exempted by subsection (4), shall mitigate 50% of the workforce housing 
demand created by the proposed redevelopment by one or a combination 
of the methods identified in subsection (5).  The workforce housing 
required for nonresidential development when an existing use is expanded 
shall be calculated based on the incremental increase in size of the 
existing use (net additional square footage). 

c. Redevelopment with a Change in Use Increasing Housing Demand.  Each 
redevelopment project with a change of use increasing housing demand, 
not exempted by subsection (4), shall mitigate 50% of the workforce 
housing demand created by the proposed redevelopment by one or a 
combination of the methods identified in subsection (5).  The workforce 
housing required for nonresidential development when a new use replaces 
an existing use and increasing housing demand (for example from an 
industrial use to an office use) shall be calculated based on the square 
footage proposed for conversion and/or based on the incremental increase 
in size of the new uses (if any). 

d. Unspecified Use.  If a proposed development project does not fall within 
one of the specific use categories in the table within subsection (5), then 
the Planning Director shall determine whether the use is comparable to a 
use category listed and assign a category or may allow the applicant to 
conduct an independent calculation to determine the appropriate 
affordable workforce housing inclusionary requirement.  If the applicant 

 
 
 
 
 
 
 
 
 
 
Same study that Monroe 
County non-residential 
housing requirement is 
based off. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Proposed affordable 
housing requirement would 
apply to commercial 
development that would 
increase the demand for 
affordable housing above 
what is existing: 

1. New development; 
or 

2. Redevelopment 
increasing 
commercial floor 
area; or 

3. Change in use that 
increases housing 
demand. 

 
The proposal specifically 
excludes redevelopment 
that does not increase 
affordable housing 
demand. 
Requiring affordable 
housing for improvements 
to property that do not 
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chooses to propose an independent calculation, the following applies: 
1. An independent calculation shall require a public meeting with the 

City Commission to determine if there is a mutually agreeable 
approach to the calculation prior to the application proceeding to 
the Development Review Committee for review.  The review of the 
independent calculation will not be scheduled as a public hearing, 
but as a public meeting during which the City Commission may 
offer their input and direction and the public may have input on the 
proposed methodology and calculation. 

2. The applicant shall use generally accepted principles and methods 
and verifiable local information and data, and other appropriate 
materials to support the employee generation data and housing 
demand calculated. 

3. The City Commission may agree or disagree with the independent 
calculation for mitigation based on generally recognized principles 
and methodologies of impact analysis and the accuracy of the data, 
information, and assumptions used to prepare the independent 
calculation. 

4. Each development project subject to an independent calculation 
and not exempted by subsection (4), shall mitigate 50% of the 
demand for workforce housing created by the development. 

(4) Exemptions and waivers. 
a. The following uses shall be exempt from the nonresidential inclusionary 

housing requirements set forth in subsections (f)(3) and (5) of this section: 
1. Affordable housing developments: and 
2. Residential developments: and 
3. Nursing homes, assisted care living facilities, and retirement 

homes: and 
4. Public facilities and public buildings and uses limited to parks, 

public infrastructure and utilities, and wireless communication 
facilities: and 

5. The redevelopment, remodeling, repair, or cumulative expansion 
of a lawfully established nonresidential use that does not increase 
the area of the nonresidential use by more than 1,000 square feet 
of gross floor area and the use is not changed to a different use 
category. 

b. The City Commission may reduce, adjust, or waive the requirements set 
forth in this subsection (f), based on specific findings of fact, where the City 
Commission concludes, with respect to any applicant, that: 

1. Strict application of the requirements would produce a result 
inconsistent with the Comprehensive Plan or the purpose and 
intent of this subsection; 

2. Due to the nature of the proposed nonresidential development, the 
development furthers Comprehensive Plan policies and the 
purpose and intent of this subsection through means other than 
strict compliance with the requirements set forth herein: 

increase housing demand 
would significantly 
disincentivize improving 
property.  Many of the 
commercial structures in 
the City of Key West are 
old and out of compliance 
with flood regulations and 
building code hurricane 
standards.  In many cases, 
the increased cost related to 
the affordable housing 
requirement, which is 
significant, will cause 
property and business 
owners to avoid improving 
the property. 
Monroe County does not 
requirement affordable 
housing when there is a 
redevelopment that does 
not increase housing 
demand. 
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3. The applicant demonstrates an absence of any reasonable 
relationship between the impact of the proposed nonresidential 
development and requirements of this subsection (f); 

4. The strict application with the requirements set forth herein would 
improperly deprive or deny the applicant of constitutional or 
statutory rights; or 
Any applicant who believes that he/she may be eligible for relief 
from the strict application of this section may petition the City 
Commission for relief under this subsection (f)(4).   
Any petitioner for relief hereunder shall provide evidentiary and 
legal justification for any reduction, adjustment, or waiver of any 
requirements under this section.  The petitioner shall use generally 
accepted principles and methods and verifiable local information 
and data, and other appropriate materials to support the requested 
relief. 

(5) Compliance Requirements.  Nonresidential development or redevelopment 
projects shall provide affordable workforce inclusionary housing as provided in 
subsection (3) of the workforce housing demand created by the new or expanded 
development or redevelopment in accordance with the standards in the table 
below. 

a. The table indicates the number of workforce housing units or in-lieu fee 
needed for every square foot (and per 1,000 sf) of new development or 
redevelopment (expanded or converted square footage) for each category 
of non-residential land use. 
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TOTAL NEED CREATED BY NONRESIDENTIAL DEVELOPMENT 
(for construction and post-construction employees). 

Land Use Category Total Housing Need per 
1,000 sf 
(units/1000sf) 

Total Housing Need per 
sf  
(units/sf) 

Total In-Lieu Fee per 1,000 
sf 
(monetary fee/ 1000 sf) 

Total In-Lieu Fee per sf 
(monetary fee/sf) 

 
 

Commercial Retail 
(Retail stores, supermarkets, shopping centers, 
restaurants, etc.) 

0.416 0.000416 $66,722 $66.72 

Office 
(Professional and non-professional office buildings, 
etc.) 

0.704 0.000704 $78,492 $78.49 

Industrial 
(Light manufacturing, lumber yards, warehousing, 
storage facilities, etc.) 

0.226 0.000226 $24,397 $24.39 

Institutional 
(Religious facilities, private schools, colleges, daycares, 
etc.) 

0.337 0.000337 $36,284 $36.28 

Tourist/recreational 
(Theatres, auditoriums, nightclubs, tourist attractions, 
etc.) 

0.614 0.000614 $104,691 $104.69 

Hotel & Motel 0.295 0.000295 $49,947 $49.94 
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(Transient uses) 

Governmental 
(Governmental office buildings, public schools, etc.) 

0.427 0.000427 $38,285 $38.28 

Other 
(Utility, gas, and electric uses, mining, and sewage 
disposal facilities) 

0.644 0.000644 $99,838 $99.83 

 

Data for the mitigation requirement is from the 'Affordable Workforce Housing Support Study for Non-Residential Development,' 
prepared by Clarion Associates, LLC, for Monroe County in June 2017. 

b. The inclusionary housing unit requirement (or required number of workforce housing dwelling units) for the 
nonresidential development or redevelopment shall be calculated by multiplying the per square foot requirement for the 
appropriate type of land use category by the proposed square footage of the nonresidential development and/or the 
incremental increase in size of the nonresidential use (net additional square footage) and applying the appropriate 
mitigation standard. 

c. The inclusionary in-lieu fee requirement (or required amount of monetary fee) for the nonresidential development or 
redevelopment shall be calculated by multiplying the per square foot requirement for the appropriate type of land use 
category by the proposed square footage of the nonresidential development and/or the incremental increase in size of 
the nonresidential use (net additional square footage) and applying the appropriate mitigation standard. 

d. Expansions to nonresidential and transient uses shall be tracked for cumulative changes and compliance with 
subsection (f).  In phased projects, the inclusionary requirements shall be proportionally allocated among the phases.  

e. The following table provides EXAMPLE calculations of the nonresidential inclusionary requirements: 
  



 

4902-3571-5088, v. 1 

 Total 
Housing 
Need per 
sf 
(units/sf) 

Total In- 
Lieu Fee 
per sf 
(monetary 
fee /sf) 

 100% Mitigation 50% Mitigation 30% Mitigation  

Units In-lieu fees Units In-lieu 
fees 

Units In-lieu 
fees 

 

Commercial 
Retail (Retail 
stores, 
supermarkets, 
shopping centers, 
restaurants, etc.) 

0.000416 $66.72 5,000 SF 2.08 $333,610 1.04 $166,805 0.62 $100,083  

10,000 SF 4.16 $667,220 2.08 $333,610 1.25 $200,166  

20,000 SF 8.32 $1,334,440 4.16 $667,220 2.50 $400,332  

Office 
(Professional and 
non-professional 
office buildings, 
etc.) 

0.000704 $78.49 5,000 SF 
 

3.52 $392,460 1.76 $196,230 1.06 $117,738  

10,000 SF 7.04 $784,920 3.52 $392,460 2.11 $235,476  

20,000 SF 14.09 $1,569,840 7.04 $784,920 4.23 $470,952  

Industrial (Light 
manufacturing, 
lumber yards, 
warehousing, 
storage facilities, 
etc.) 

0.000226 $24.39 5,000 SF 1.13 $121,985 0.56 $60,993 0.34 $36,596  

10,000 SF 2.26 $243,970 1.13 $121,985 0.68 $73,191  

20,000 SF 4.51 $487,940 2.26 $243,970 1.35 $146,382  

0.000337 $36.28 5,000 SF 1.69 $181,420 0.84 $90,710 0.51 $54,426  

10,000 SF 3.37 $362,840 1.69 $181,420 1.01 $108,852  
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Institutional 
(Religious 
facilities, private 
schools, colleges, 
daycares, etc.) 

20,000 
SF 

6.74 $725,680 3.37 $362,840 2.02 $217,704  

Hotel & Motel1 
(Transient Uses) 

0.000614 $49.94 5,000 SF 3.07 $249,700 1.54 $124,850 0.92 $74,910 Applicant Comments: 
Redevelopment of a 
hotel/motel unit with an 
increase in size but no 
increase in occupancy 
does not increase the 
demand for affordable 
housing demand. 

10,000 SF 6.14 $499,400 3.07 $249,700 1.84 $149,820 

20,000 
SF 

12.28 $998.800 6.14 $499,400 3.68 $299,640 

Tourist/recreatio
nal (Theatres, 
auditoriums, 
nightclubs, tourist 
attractions, etc.) 

0.000614 $104.69 5,000 SF 3.07 $523,455 1.54 $261,728 0.92 $157,037  

10,000 SF 6.14 $1,046,910 3.07 $523,455 1.84 $314,073  

20,000 SF 12.28 $2,093,820 6.14 $1,046,910 3.69 $628,146  

 

  

 
1 Does not apply where increase in square footage does not increase occupancy. 
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Part 5 – Transfer of BPAS-Exempt Units Applicant Comments 

DIVISION 15.  TRANSFER OF BPAS-EXEMPT UNITS 

 
Section 122-1554 – Transfers of Units 
Residential dwelling unit rights determined to be exempt from the Building Permit Allocation 
system pursuant to Section 108-991 may be transferred to another site in the City pursuant to 
this Article if the following requirements are met: 

(1) The exempt unit rights being transferred must currently be counted as a unit for purposes 
of calculating evacuation time under the hurricane model set forth in the Comprehensive 
Plan, and must have been obtained in accordance with the applicable regulations, 
including building permits, or have been otherwise validly obtained if unbuilt at the time 
of transfer.   

(2) Residential use must be allowed at the receiver site. 
(3) The transfers to the receiving site shall not operate to increase density of the receiver 

site above the maximum allowed density. 
(4) Existing nonconforming buildings may receive units providing their nonconforming 

aspects are not increased. 
(5) The sending site must not have any open permits or active code violations at the time of 

application. 
 

Section 122-1555 – Application 
The applicants for a transfer of exempt unit rights shall submit to the planning department the 
following information and data on an application form to be established by the planning 
department: 

(1) A transfer of exempt unit rights application which includes the written authorization, name 
and address of the owner of the property of the sender site and the written authorization, 
name and address of the owner of the property of the receiver site. 

(2) Legal description and survey of the parcel in the sender site from which the transfer of 

 
Proposing creation of process to transfer 
properly recognized building rights from one 
property to another property that can meet all 
zoning criteria, including density. 
The City of Key West currently only allows the 
transfer of transient units from one property to 
another. 
This proposal would not increase the number of 
units in the City. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Application components and requirements are 
taken from other Florida Keys municipalities. 
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unit rights will be severed. 
(3) Legal description and survey of the parcel in the receiving area which will acquire the 

transferred unit rights. 
(4) Data supporting the existence of exempt unit rights at the sending site. 
(5) Data supporting the ability of the proposed receiver site to accommodate the density of 

the proposed transfer of unit rights. 
(6) Draft deed of transfer in recordable form to evidence the transfer of unit rights which shall 

include the name of the owners, parcel numbers and legal descriptions of the sender site 
and receiver site. 
 

Section 122-1556 – Review of Application 
The City planner or other city administrative official designated by the city manager shall review 
the application and supporting documentation for compliance with this Article and the 
Comprehensive Plan and LDRs. 
Upon a determination of compliance with Section 122-1555 by the City planner or other city 
administrative official designated by the city manager, the application shall be approved and a 
deed of transfer containing a covenant prohibiting the further use of the residential dwelling unit 
rights at the sending site and evidencing the transfer of the residential unit rights shall be signed 
by a City official and the owner of the sender site.  The fully executed deed of transfer shall be 
recorded in the Official Records of Monroe County by the owner of the receiver site before the 
owner of the receiver site can pull building permits or utilize the unit rights on the receiver site.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Deed of transfer to be recorded in the public records 
to evidence that the building right cannot longer be 
used at the sending site. 

 


