RESOLUTION NO. 09-110

A RESOLUTION OF THE CITY COMMISSION OF THE
CITY OF KEY WEST, FLORIDA, AUTHCORIZING A LEASE
RENEWAL FOR SOUTHERNMOST BEACH CAFE; PROVIDING
FOR AN EFFECTIVE DATE

NOW THEREFORE, BE IT RESQOLVED BY THE CITY COMMISSION COF THE

CITY QF KEY WEST, FLORIDA, AS FOLLOWS:

Section 1: That the attached lease agreement for the
Southernmost Beach Café is approved.

Section 2: That this Resclution shall go into effect

immediately upon its passage and adoption and authentication by the

signature of the presiding officer and the Clerk of the Commission.

Passed and adopted by the City Commission at a meeting held
this 5th day of May 2009.
Authenticated by the presiding officer and Clerk of the

Commission on June 2 , 2009.

Filed with the Clerk

ATTRS

’,%

CHERYL SMITH, JCITY CLERK




EXECUTIVE SUMMARY

CITY OF KEY WEST
CITY MANAGERS OFFICE

TO: Jim Scholl
City Commission

CC: Mark Finigan, Shawn D. Smith
FR: Marilyn Wilbarger, RPA, CCIM
DT: April 27, 2009

RE: SMB Restaurant, LLC DBA Southernmost Beach Café Lease Renewal

ACTION: This is a request to approve a lease renewal for the property located at 1405
Duval Street in accordance with City Ordinance 05-15, Sec 2-941 which provides for the
negotiation of a lease renewal with an existing tenant one year prior to expiration. The
negotiations have been completed and the proposed lease renewal is presented for your
consideration.

BACKGROUND: The lease for the Southernmost Beach Café will expire in January of
2010 and pursuant to City Ordinance we provided public notice and entered into lease
renewal negotiations with the current tenant.

There is no change in use anticipated in the lease renewal and the tenant will continue to
operate an open air casual beach restaurant with alcoholic beverages which is the
permitted use in the current ten year lease. Additionally, pursuant to City of Key West
Code of Ordinances, Article II, Division 3, Section 18-88, 1405 Duval is excepted from
the open container provision and the lease contemplates that Tenant’s patrons may
consume alcohol at this location in accordance with this ordinance.

The lease also states that the tenant will not to use any amplified music or other noise
making devices that violate the City of Key West’s Noise Ordinance and that the tenant
will have the right to request special events permits in accordance with City Ordinance
governing such events. The beach will remain open to the public and governed by rules
for all public beaches in Key West.

The proposed renewal brings the base rental rate up to market and provides for
percentage rent in addition to the increased base rent. The new rate is comparable to the
base rents of other City owned properties leased to restaurant/ bar tenants. The new
agreement also terminates the rent credit for beach and restroom cleaning therefore
effectively raiscs the base rent from $68,250 to $150,000 per year. A comparison of the
current and proposed lease is attached for your reference.



FINANCIALS:

As security for the payment of all amounts due under the lease, the Tenant has posted an
irrevocable letter of credit in the amount of $70,000.00 which may drawn upon by the
City Attorney without any additional legal action. This Tenant has an excellent payment
history and is not in default of any amounts currently due.

RECOMMENDATION:
Staff recommends approval of the action requested.

ATTACHMENTS:
Draft Lease
Lease Comparison
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THE

RANKAUF
COMPANY

121 W. Long Lake Road, Third Floor — Suite 310
Bloomfield Hills, Michigan 48304-2720
248-645-1600

Fax: 248 645-8939

May 15, 2009

Vid FEDEX

City of Key West

Attn: Manlyn D. Wilbarger
525 Angela Street

Key West, FL. 33041

Re: SMB Restaurant LLC
Dear Marilyn:

Enclosed are four copies of the Lease which have been executed by the Tenant
per your request.

/th
Enclosures



City of Key West

525 Angela Street

Key West, FL. 33041
Attn: Marilyn Wilbarger

Dear Marilyn

Because the lease between SMB Restavrant LLC as assignee of [sland
Renovations Inc. {Tenant) and The City of Key West (Landlord) dated February 1, 2000
and covering the premises at 1405 Duval Street, Key West, FI. (the “Original Lease™) is
being terminated as of May 1, 2009 which is only three months into the last Lease Year
of the Original I ease, Landlord and Tenant have agreed e a method of calcnlating the
Percentage Rent that should be paid for said three month period {the “Prorated
Percentage Rent™) as follows:

The Prorated Percentage Rent shall be paid in February of 2010 based on the
following calculation:

In February of 20106, the parties shall calculate the annua! Percentage Rent for the
period from February 1, 2009 to Janwary 31, 2010 that would have been paid under the
Original Lease had it not been terminated. Tenant shall then pay, prior to the end of
February 2010, 3/12"™ of the amount so determined as the Prorated Percentage Rent.

The mathematical formula for the Prorated Percentage Rent calcalation is as
follows:

{({Tenants Gross Sales for the period from Febmary 1, 2009
to Jarmary 31, 20100 - $1,500,000.00)) x .065)y f 123* 3

If this letter accurately sets forth our agreement, please so indicate by executing
and retwming the enclosed counter counterpart hereof,

Raufpian
Its: Managing Mémhﬂr

Confirmed and Agreed by:
1 g ¥ ﬁ“ﬂlilillmyﬁ ”

City of Key West S erenes, C%%

- E*g

By: Pranld.
Its: 5.13_¢



BRANCH BANKING AND TRUST COMPANY

ADDRESS: 1010 KENNEDY DRIVE KEY WEST, } A040-4134

PHONE NUMBER:  3035-292-3806 CONTACT NAME: JAMES W HALL

LETTER OF CREDITNQ. 9660970859 00002

IRREVOCABLE STANDBY LETTER OF CREDIT DATE 05/21/2009

ADVISING BANK APPLICANT
SMB RESTAURANT LLC
1405 DUVAL ST
KEY WEST, FL 33040-3133
BENEFICIARY AMOUNT
City of Key West $150,000.00
4 525 Angela Street EXPIRY DATE
05/21/2010
KEY WEST, FL 33040-0000 (FOR PRESENTATION
AT QUR COUNTERS)

GENTLEMEN:

WE HEREBY ESTABLISH QUR IRREVOCABLE STANDBY LETTER QF CREDIT IN YOUR FAVOR

AVAILABLE BY YOUR DRAFT(S)  Sight
DRAWN ON: "BRANCH BANKING & TRUST CO."
DRAFT(S} MUST BE MARKED - "DRAWN UNDER BRANCH BANKING AND TRUST COMPANY CREDIT NG. 9660970859 00002

WHICH MUST BE ACCOMPANIED BY THIS LETTER AND THE FOLLOWING DOGUMENTATION:
Conditions for the City to draw upon this credit are:

1. That at the time of presentment, the city shall execute a draft that refers to this letter of credit and;

2. The draft presented by the City shall be payable solely to the City in the amount claimed by the City as due to the City

for damages, costs, and/or attorneys” fees arising from default or non-payment pursuant to that certain lease agreement
dated May 1, 2009, by and between the City of Key West, as Lessor, and SMB Restaurant, L1.C, as Lessee: and

The City shall present along with this letter of credit and with the City’s draft, the City’s written certificate describing
the default and/or non-payment for which the City makes draw against this letter of credit, which certificate shall be
signed by the City Attorney and the City Manager, and which certificate shall state the specific amount of damages,
interest, costs, penalties, and attorneys’ fees of City, with regard to the lease agreement referred to herein above; and
No person or entity other than the City may make claim or present a draw under this Ietter of credit. No person or
entity other than City is an intended beneficiary with rights to enforce this letter of credit. Issuing bank shall be entitled
to assume as true the statement of default or non-payment in the certificate presented to Bank with any draws on this
{etter of credit; and

The City’s presentment pursuant to this letter of credit shall not affect the City’s right to pursue any and all remedies
against Lessee contkined in the lease agreement referred to herein above, including eviction; and

It is a condition of this letter of credit that it will be automaticalty extended up to June 30, 2010 unless we (BB&T)

send written notification at least 30 days prior to the expiration date hereof that we (BB&T) elect not to extend this
letter of credit for such additional period.




Lease Agreement

between

CITY OF KEY WEST

as Landlond

and
SMB RESTAURANT, LLC

as Tenant

Dated gl 7 sy 1, 202%

Rev. 9.07 1



THIS LEASE is made as of the 1gt_day of May , 2009 by and between the LANDLORD
and TENANT ideniified below:

1, INFORMATION PROVISIONS:

1.1

L2

1.3

1.4

15

L5.1

1.5.2
1.53

1.6

1.6.1

1.6.2

1.63

LANDLORD'S NAME & MAILING ADDRESS:
CITY OF KEY WEST
525 ANGELA STREET
KEY WEST, FL 33040

TENANT’S NAME & MAILING ADDRESS:
SMA Restaurant, LLC
121 West Long Lake Road, 3 Floor
Bloomfield Hills, M1 48304

. TENANT’S TRADE NAME: Southernmost Beach Cafe

GUARANTOR {8) AND ADDRESS: The Rankauf Company, LLC, 121 West Lcng Lake
Road, 3* Floor, Bloomfield Hills, MI 48304

DEMISED PREMISES (Section 2): as per EXHIBIT “A” located at 14035 Duval Street
(hereinafter referred to as the “Property™).

NET USABLE SQUARE FEET CONSISTING OF A 4981 SQUARE FOOT
BUILDING, AN QUTDOOR COVERED STORAGE AREA, AND WAITING AREA AS

CROSSHATCHED ON EXHIBIT “A”
EXPANSION/RIGHT OF FIRST REFUSAL: Nore
TERM (Section 3.): TEN {10} YEARS

COMMENCEMENT DATE: May 1, 2009 as acknowledged by TENANT’S wrilten
statement

RIGHT TO TERMINATE: None
RIGHT TQ RENEW: Per Key West Code of Ordinances Sec.2-941. Leases or as amended

MINIMUM RENT FOR TERM (Section 4): The base rent and base rent increases for the
term and any renewals thereof as per EXHIBIT “B” attached hereto and incorporated

herein.
ADDITIONAL RENT: (Section 4.4 {¢): Tenant shall pay Real Estate Taxes, Insurance, Sales,

Use or Excise Taxes together with Administrative fees and any and all other sums of money
or charges required to be paid by TENANT pursuant to the provisions of this lease.

RENT PAYMENT DUE DATE: Payable in advance on the first (1%} of each and every
month of the term hereof.

LATE CHARGE: 15% of the amouat in arrears if received after the fifth day of each and
every month together with an administrative fee of $50.00 for processing late payments.

Rev. 9.07 2



1.6.4 PERCENTAGERENT: Six and One Half Percent 6.5% of TENANT’S Gross Sales in
excess of the “Percentage Rent Base Amount” as per EXHIBIT “B”.

165 HOLDOVERRENT: 150% of the Minimum Base rent during the last year of the expiring
term.

1.6.6 RENT CONCESSIONS: None

1.7 SECURITY DEPOSIT {Sectior: 5} Tenant shall maintain an irrevocable letter of
credit im the amount of $150,000 throughout the term of this lease and until suck time
as the tenant kas vacated the Demise Premises and the LANDL ORI has determined
that the TENANT has no cutstanding amounts due under this lease.

1.8 PERMITTED USE (Section 6): The principal business is the operation of 2 150 seat open air
casual beach restanrant with accessory aicohol sales. Additionally, the sale and rental of
beach accessories such as chairs, umbrellas, snorkel gear, inflatable rafis bt exchuding any
motorized watercrafl is permitted. TENANT may hold events on the beach that are not
subject to special events permits and do not materially interfere with the public access and
use of the beack, TENANT shall have the right 1o hold five (5} special events per year. The
maximum of five (5) special events pursuant to City Ordinance is applicable to both the
demised premises and the adjacent public beach. Tenant shall clean and maintain the beach
and public restrooms daily however TENANT shall have no obligation for beach sand re-

nourishmeni.

1.9 NSURANCE: {Section 9) $1,000,000 commercial liability minimuin: per occurrence, all
ali risk property insurance, including property damage, hazard and theft coverage and
workers compensation coverage as required by the provisions of Florida statute.

1.I0  ASSIGNMENT OR SUBLETTING: {Section 10) Pemnitted with LANDLORD’S

approval
1.i1 UTILITIES: (Section 17) TENANT shall pay for all utilities including garbage, electricity,
gas, water and sewer serving the Demised Premises and the public resirooms.

INITIALS: LANDLOKD TENMQ'% ﬁ?ﬁ/p

WIENESSETH:

That the LANDLORD and the TENANT, for and in consideration of the keeping by the parties of
their respective obligations hereinafter contained, as well as for one doflar ($1.00) and otker good and
valuable consideration by each of the parties unto the other, in hand paid simuitaneously with the
execation and delivery of these presents, the receipt of which is hereby acknowledged, have agreed as

follows:

2. DEMISED PREMISES - Upon the terms and conditions hereinafter set forth, and in
consideration of the payment from time to time by the TENANT of the rents hereinafter set forth, and
in consideration of the performance continuously by the TENANT of each and every one of the
covenants and agreements hereinafier contained by the TENANT to be kept and performed, the
LANDLORD does hereby lease, let, and demise unte the TENANT, and the TENANT does hereby

Rev. 9.07 3



fease of and from the LANDLORD, the following Demised Premises situated, lying, and being in
Monroe Couaty, Fiorida: That portion of the Property outlined and/or crosshatched os Exhibit "A"
which depicts the Net Usable Square Feet of the Demised Premises. The Net Usable Square Feet is
defined as all interior floor space, any second floor space, storage, covered éining areas and
commercially vsed outdoor areas or any other area sef aside for the exclusive use and economic
benefit of the Tenant and containing the approximate dimensions and area: Ji is agreed that the Net
Usabie Square Feet for the purpose of any calculations which are based on Net Usable Square Feet is
as stated in Section 1.4. LANDLORD reserves the right to re-measure the Demised Premises from
time to time, measured in accordance with the applicable published ANSI standards for measurement
performed by a professional engineering firm, and to adjusi the TENANTS Net Usable Square Feet
if applicable. TENANT accepts the Demised Premises in an “as is”, “where is™ condition and
acknowledges that LANDLORD has no obligations for any constraction or improvements in
connection with TENANT’S occupancy of the Demised Premises. TENANT also acknowledges
that any additional improvements to the Bemised Premises are subject to applicable FEMA

regulations regarding the same.
Expansion/Right of First Refusal None

3. TERM - The term of this Lease shall be for ten {10) years which shall commence on
May 1, 2009 and shall end at midnight on April 30, 2019 unless sooner terminated as provided for
herein. Upon occupancy TENANT shall furmnish LANDLORD a wiilien statemenit stating the
TENANT has accepted the Demised Premises for occupancy and setting forih the actoal
commencement and expiration dates of the Lease. TENANT S written statement shall become
attached to and incorporated #nto this lease Exhibit “D*. In the absence of TENANT’S writfea
statement the lease term shall remain as stated above A Lease Year is the twelve-month period
beginming on the commencement date of each vear and ending at the conclusion of the same date one
year later. If possession of the Demised Premises shall for any reason not be delivered to Tenant on
. the Commencement Date, this Lease shall nevertheless contivme in fnll foree and effect, and no
liability whatsoever shall arise against LANDLORD out of any delay other than the abatement of

rent.
Right to Terminate —MNone
Right to Renew — Per Key West Code of Ordinances Sec.2-941 Leases

4, RENT - All rentals provided for herein shall be payable in advance, without prior demand
therefore and without deductions or setoffs for any reason whatsoever on the first day of each and
every month of the term hereof.

4,1 Late Charges. Aav monthly renial not received by the fifth day of the month shall incur a
late foe equal to fifteen percent 15% of the amount in arrears. In addition, all payments
received after the due date shall incur a $50.00 administrative feg to cover the costs of
collecting and processing late payments. LANDLORD shail have ro obligation to accept less
than the full amoumt of all installments of rental, additional rental or other amounts due
hereunder and interest thereon which are due and owing by TENANT to LANDLORD. If
LANDLORD accepts less than the full ameunt owing, LANDLORD may apply the sums
received toward such TENANT’S obligations, as LANDLORD shall determine in its sole
discretion, without waiving LANDLORDS remedies for default.

47 Interest om Rent. Rent and additional rent not paid within fifieen (15} days of when due
shall bear interest from the date due until paid at the highest rate permitted by law,

Rev. 007 4



4.3 Obligation to Survive, TENANT’S obligation to pay reat that 13 accimed and unpaid
hereynder shall survive the expiration or termination of the Lease.

4.4 The rent reserved under this Lease for the term hereof shall be and consist of:

(a) Beginning with the commencement date and throughout the ferm of this Lease, TENANT
agrees to pay to the LANDLORD as and for mininmm rent for the Demised Premises the annual
amount, in equal monthly installments, in advance, on the first day of each and every calendar month,
as per EXHIBIT*B™. In the event the rent commencement date is other than the first day of a
calendar month, the rent for the partial first calendar monih of the term will be prorated on a daily

basis ard payable on the commencement date.

(b) Simmftaneously with each such payment, TENANT agrees to pay to LANDLORD any sales,
use or excise tax imposed or levied against rent or any other charge or payment required hereunder to
be made by TENANT which tax has been imposed or levied by any governmental agency kaving
Jjurisdiction thereof, this shall inchude any new taxes imposed during the term of this Lease which are
in addition to or in substitution for any such tax which is presently impesed.

Commencing with the 1st day of the Term, TENANT agrees to pay, as Additional Rent, the Real
Estate Tax Expense which shall include all real estate taxes and assessments both general and special
imposed by federal, state or local governmentzal anthority or any other taxing anthority having
jurisdiction over the Property against the land, buildings, store rooms, and all other improvements
together with any and all expenses incurred by LANDLORD in negotiations, appealing or contesting
such taxes and assessments Ad valorum real property taxes for each calendar year hereunder shali be
paid by the TENANT directly to the taxing avthority in the month of November of that calendar year
and proof of payment of same shall be delivered to LANDLORD prompily after payment.

Should any governmental taxing authority acting under any present or future lIaw, ordinance or
regulation, levy, assess or impose 2 ax, excise and/or assessment (other than an income or franchise
tax) upon or against the rentals payable by TENANT to LANDLORD, whether by way of substituiion
for, or in addition to, any existing tax on land and buildings or otherwise, or any other substitute tax,
the proceeds of which are to be used to fund {he same governmental functions as were funded by ad
valorem taxes, TENANT shall be responsible for the amount thereof, as the case may be, as
additional rent, the same shall be payable in the manner provided for in the preceding paragraphs.
Substitute taxes as referred to above in this Section shall include, without limitation, any sirtax on

parking spaces.

Iniizal here if applicable

(dy In addition to the foregoing rent, TENANT agrees to pay LANDLORD as Percentage Eent 2
sum equal to six and one half percent (6.5%) multiplied by an annual Gross Sales per Lease Year in
exvess of the Percentage Rent Base Amount. The Percentage Rent Base Amount is caleulated by
dividing the current annual Base Rent by six and half percent (6.5%). Within twenty {20) days
following the end of each month of each Lease Year, TENANT shall forward to LANDLORD a
statemnent of Gross Sales together with an accurate and complete copy of the State of Florida
Departrient of Revenue, Sales and Use Return Form DR-13 (or such forms as the State of Florida
shall hereafter substitute for said form) showing the full amount of TENANT'S Gross Receipts

Rev. 907 5



derived from the Demised Premises during the previous month. The statement of Gross Sales must
be in affidavit form. TENANT is subject to a fifty-dollar ($50.00) late submission penalty should
TENANT aot furnish to LANDLORD copies of Form DR-15 by the twentieth (20th) day of sach
month. Failure of Tenant to timely submit any monthly repori shall entitle LANDLORD io esfimate
Gross Sales based wpon available data (with a reconciliation upon receipt of the final report), and
TENANT shall be obligated to pay percentage rent on such estimated Gross Sales. If by the end of
any such preceding month the Gross Sales in the Demised Premises during such 1.ease Year shall
exceed the Percentage Base Rent Amount, TENANT shali pay to LANDLORD, at the time of
delivery of said Statesnent, an amount equal to the Percentage Rent times the Gross Sales exceeding
the Percentage Renl Base Amount, less the Percentage Rent, if any, previously paid by TENANT to
LANDIORD during that Lease Year. TEMANT shall also furnish to LANDLORD within thirty (30}
days after the expiration of each fuli Lease Year, 2 complete statement, certified by an independent
certified public accountant, showing in all reasonable detail the amonnt of Gross Sales made by
TENANT from the Demised Premises during the preceding Lease Year.

"Grogs Sales” shall mean the amount of sales of all merchandise or services sold or rendered at or
from the Demvised Premises by TENANT or any sub-TENANT, licensee, etc. TENANT may deduct
from Gross Sales: (i} any refunds to customers, provided they have been inclided in Gross Sales; and
(ii} the amount of any sales tax levied upon retail sales and payable over to the appropriate
governmental authority. TENANT agrees to keep, at its principal office, records in accordance with
generally accepted acconnting practices, in which said Gross Sales shall be recorded. Such records
shall be open for inspection by LAMDLORD or its agents, including accountants retained for that
purpose, during reasonable business hours for the Term and for at least 3 vears thereafter. If any
audit shows that the amount of Gross Sales on the statement was vnderstated by more than 1% for
any year, then TENANT (in addition fo paying the Percentage Rent due for such understatement)
shali pay t6 LANDLORD the reasonable cost of the audit within ten {10) days after TENANT’S
receipt of LANDLORD'S invoice. If such understatement is willful and/or frandulent, LANDLORD
shall have the opticn, upon ten (10} days notice to TENANT, te terminate this Lease on the date
specified in such notice and Tenant shall remain liable for all rent and other charges under ihis lease

for the full term hereof.

{e) Additional Bent. Any and all other sams of money or charges required to be paid by Tenant
pursuzant to the provisions of this Lease, whether or not the same be so designated, shail be considered
as "Additional Rent”, and shall be payable and recoverable in the same manner as Rent, However, such
Additional Rent shall be due upen demand and failure to pay such additional rent within seven (7) days
shall be deemed 2 material breach of this ease. If Landiord shall make any expenditure fior which
Tenant is liable under this Lease and for which Tenant has not paid, the amount therenf shall be deemed
Additional Rent due and payable by as indicated above. The LANDLORD shall have the same
remedies for TENANT'S fatlure to pay said additional rental the same as for noo-payment of rent.
LANDLORD, at its election, shall have the right to pay or do any act which roguires the expenditure
of any sums of money by reason of the failure or neglect of TENANT to perform any of the
provisions of this Lease, and in the event LANDLORD shall, at its election, pay such sums or do such
acis requiring the expenditure of monies, TENANT agrees to pay LANDLORD, upon demand, all
such sums, and the sums so paid by LANDLORD and any expenses incumed by LANDLORD in the
payment of such sums together with interest thereon at the highest rate permitied by law from their
due date through the date they are paid by TENANT shall be deemed additional rent and shail be
payable and collectible as such. Rent shall be made payable to the LANDLORD as stated in Section

1.1 herent.

{fi Holding Over. It is agreed that in the event of TENANT holding over after the termination of
this lease, thereafier the tenancy shall be from month to month in the absence of a written agreement

Reav, 9.07 &



to the contrary; the TENANT shall pay to LANDLORD a monthly occupancy charge equal te Cne
Hundred Fifty (150%) Percent of the monthiy rental for the last lease year for each month from the
termination or expiration of this Lease until the Demised Premises are delivered to the LANDLORD
in the condition required herein, and LANDLORD’S right to damages for such illegal cccupency
shail survive. In addition, TENANT shail pay all other charges payable by TENANT under this Lease

(g} Rent Concessions, None

5 SECURITY - TENANT will maintain am irrevocable letter of credit for the benefit of
the LANDLORD and in accordance with the LANDLORD’S requirements for such Ietter of
eredit, in a sum equal to $150,000.06 USD throughout the term of this lease and uatil such time
as the tenant has vacated the Demise Premises and the LANDLORD has determined that the
TENANT has no outstanding amounts dae under this lease, the receipt of which is hereby
acknowledged as security for the payment by TENANT of the rents herein agreed to be paid by
TENANT and for the faithfol performance by TENANT of the terms, conditions and covenants of
this Lease. It is agreed that LANDLORD, at LANDLORD'S option, may at any time apply said sum
or any part thereof toward the payment of the rents and any other sum payable by TENANT under
this Lease, and/or toward the performance of éach and every covenant under this $ease, but such
covenants and TENANT’S liability under this Lease shall thereby be discharged only pro tante; that
TENANT shall remain liable for any amounts that such sum shall be nsufficient to pay; that
LANDLORD may exhaust any or all rights and remedies against TENANT before resorting to said
sum, but nothing herein contained shall require or be deemed to require LANDLORD to do so.

5. USE OF THE DEMISED PREMISES -TENANT shall use the Demised Premises for the
purposes of:

The principal business is the operation of a 150 seat open air casual beach restaurant with accessory
alcohol sales. Restaurant sales, excluding afcohel, must generate at least 51% of the revenue and the
sale of food must occur during all hours the restaurant is open for business.

Sale and rental of beach accesscries including chairs, umbrellas, snorkel gear, inflatable rafis but
excluding aoy motorized watercraft

It is the intent of the parties that the beach and restrooms shall remain open to the public for public
purposes during hours established for public beaches in Key West and subject to all rules established
for public beaches in Key West with any exceptions provided for by specific ondinamce.

TEMNANT may hold events on the beach that are not subject to special events permits and do not
materially interfere with the public access and uss of the beach, TENANT shall have the right to hold
five (5) special events per year. The maximum of five (5} special events pursuant to City Ordinance is
applicable to both the demised premises and the adjacent public beach. TENANT shall notify
LANDLORD of its intended date of use and seek permits and/or licenses necessary in accordance
with City Ordinance governing special events. TENANT may serve alcoholic beverages at special
evenis held on the adjacent beach in accordance with the requirements of the special event permit.

TENANT will clean and maintain the beach area and pubiic restrooms daily however TENANT shall
have no obligation for beach sand re-nourishment.

TENANT forther agrees:

(a} To operate 100% of the Demised Premises for the entire ferm of this lease for a minimum of
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eight (8} hours per day, seven days per week pursuant to the highest reasonable standards of iis
business category, with sufficient personnel to service its trade,

B With respect to the Property, not to display any merchandise, solicit busizniess or distribute
advertising material beyond the Demised Premises, nor in any manner use any other areas for
purposes other than for their intended common use and not to obstruct any part thereof.

{ci Not to display any banners, penmants, searchiights, window signs, balloons, or similar
temporary adveriising media on the exterior of the Demised Premises.

{d) Not fo commit waste ini the Demised Premises or Common Areas and to keep the Demised
Premises and immediate adjacent areas including, without kmitation, adjacent sidewalks, in a safe,
neat, clean and orderly condition amd {0 maintain and repair any lighting or signs under any canopy
immediately in front of the Demised Premisss.

{e) Not to use the Demised Premises or permit the same 1o be used in any manner which violates
any law, ordinance or constitutes a nuisance; for lodging purposes; that may injure the reputation of
the Properly or annoy, inconvenience or damage its patrons or other TENANT’S; or that would
constifute an extta-hazardous use or violate any insurance policy of TENANT, LANDLORD or any

other TENANT in the Property or increase the cost thereof.

{f) To keep all garbage, refuse and solid waste inside the Demised Premaises in the kind of
containers specified by LANDLORD, or to place the same outside the Diesnised Premises, prepared
for collection, in the manner and at the times and places designated by LANDLORD or the
appropriate disposal company. TENANT agrees not to bumn or permit any burning of garbage or
refuse on the Demised Premises or any part of the Property. TENANT further agrees that, upon
LANDLORDY’S instruction, TENANT shall separate garbage for recycling and deposit the separate
garbage in the receptacle designated by LANDLORD. TENANT further agrees to make every effort
to recycle all glass, metal, paper and plastic refuse and solid waste. TENANT agrees to collect the
seaweed and debris from the beach and deposit in a refuse container and LANDLORD will pay

for the cost of the disposel thereof.

(2) TENANT shall contract directly with the pertinent governmental authority or disposal
compazy and shall be responsible for all fees and costs of removal and disposal of solid waste,
garbage, and refuse, including but not limited to, impact fees and durnpster rental, with the exception
of seaweed and beach debris. TEMANT shall mdemnify, save harmless and defend LANDLORD
from and against any loss, claim, injury, damage or expense arising ot of or related to the generation,
storage, or removal or disposal of TENANT’S garbage, refuse or solid waste.

{h}) To use its best efforts fo cause all trucks serving the Demised Premises to load and unfcad
From the hours of 7:00 a.m. to 11:00 a.m. and not to permit such trucks to service through the front
entrance of the Demised Premises except when no other entrance is available.

(i} To take no action that would: (i) violate LANDLORD'S contracts if any, affecting the
Property or {ii) cause any work stoppage, picketing or cause any manner or interference with
LANDLORD or, cccupanis, customers or any person lawfully in and upon the Property.

(i} Not to use amplified mosic or any other noise making machinery or devices that are in
viodation of the City of Key West Noise ordinance.

(k) To abide by and observe all reasonable rules and regnlations established from time to fime by
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LANDLORD and LANDLORD’S insurance carrier with respect to the operation of the Property and
it'’s Comimon Areas. Rules and regulation are attached and incorporated herein as EXHIBIT “C”.

I Not to conduct any aaction, fire, bankreptcy or selling-out sale on or about the Demised
Premises except in strict compliance with City Code Chapter 18.

(m)  TENANT shall sot {either with or without negligence) cause or permit the escape, disposal or
release of any biologically or chemically active or other hazardous substances or materials which
TENANT or it agents brought onto the Property. TENANT shall not allew storage or use of such
materials or substances in any manner not sanctioned by law or by the highest standards prevailing in
the industry for the storage and use of such substances or materials, nor allow to be brought into the
Demised Premised or the Property any such materials or substances except to use in the ondinary
course of TENANT’S business, and then only after written notice is given to LANDLORD of the
identity of such substances or materials. Without limitaiion, hazardous substances and materials ghall
include those described in the Comprehensive Environmental Response, Corpensation and Liability
Act of 1980, as amended, 42 U.S.C. Section 9611 et seg., the Resource Conservation and Recovery
Act, as amended, 42 U.S.C. Section 6901 et seq., any applicable state or local law and the regulations
adopted under these acts. In addition, TENANT shall execute affidavits, representations and the like
from time to time at LANDLORI'S request concerning TENANT’S best knowledge and belief
regarding the presence of hazardeous substances or materials in the Demised Premises. In all events,
TENANT shall imdemnify LANDLOBRD in the manner elsewhere provided for in this Lease agaimst
any liability resulting from any release of hazardous substances or materials in the Demised Premises
or Property by TENANT or it agents, while TENANT is in possession or caused by TENANT or
persons acting vmder TENANT which is dus to hazardous substances that TENANT or its agents

brought onto the Demised Premises or Property.

7. COVENANT OF QUIET POSSESSION - So long as TENANT pays all of the reni and
charges due herein, TENANT shall peaceably and quietly have, hold, and enjoy the Demised
Premises throughout the term of this Lease without interference or hindrance by LANDLORD or any
person claiming by, through, or mnder LANDLORD.

8. INDEMNIFICATION - TENANT does bereby agree to indemnify, defend and save
LANDLORD harmless from and against any and all lisbility for any injury to or death of any person
or persons or damage to property (including adjoining property for environmental damage) in any
way arising ont of or connected with the conditions, nse or occupancy of the Demised Premises, or in
any way arising out of the activities of TENANT, its agents, employees, licensees or invitees on the
Demised Premises and/or the adjacent public beach and from reasonable attorney’s fees, incurred
by LANDLORD in connection therewith, excepting, however, liability caused by LANDLORD’S
gross negligence in it’s failure to perform any of LANDLORD’S covenants, obligations or
agreements of this Lease.

9, TENANT’S INSURANCE - TENANT covenants and agrees with LANDLORD that
TEMNANT shall:

(a) At TENANTS sole cost and expense, during the exnfire Term hereof, procute, pay for and
keep in full force and effect; (i) an occmrence form commercial geseral Lability policy, covering the
Demised Prerises and the operations of Tenant and any person conducting business in, on or about
the Demised Premises ar TENANT'S permitted uses on the adjacent public beach in which the
limits with respect to Liability and property damage shall not be less than One Million ($1,000,0:0.00%
Dollars per occurrence {ii) all risk property insurance, including property damage, hazard and theft
coverage, written at replacement cost value and a replacement cost endorsement insuring the
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Property, TENANT’S improvements and betterments, fixtures, furnishings, equipment and any other
property belenging to TENANT; and {iii) workers compensation coverage as required by the
provisions of Florida statute. Any consignment agreement nsed by TENANT must provide that
consignor ackanowledge thal the LANDLORD does not have any liability whatsoever for any damage
which may be done to ilems left in the Demised Premises on consignment. The TENANT must
provide the LANDLORD with a copy of any consignment agreement used by TENANT regarding
Demised Premises. LANDLORD shall not be responsible for damage to any property belonging to
TENANT or consignor. TENANT completely indemnifies the LANDLORD with regard te any
claims made by any consignor for any reason. From time to fime during this Lease, at
LANDLORD’S request, TENANT shall {1) procure, pay for and keep in full force and effect such
other insurance as LANDLORD shall require and (ii) increase the limits of such insurance as
LANDLORD may reasonably reqnire.

(b) All policies of insurance required io be carried by TENANT pursuant to this lease shall be
written by responsible insurance companies authorized to do busizess in Florida with an AM Best
rating of A-V1 or better. Any such insurance required to be carried by TENANT hereunder may be
furnished by TENANT under any blanket policy carried by it or under a separate policy therefore. A
copy of each paid up policy evidencing such insurance or a certificate of the insurer, certifying that
such policy has been issued, providing the coverage required by this Lease and containing provisions
specified herein, shall be delivered to LANDLORD prior to the comumenceraent of the Term of this
Lease and, uposn renewals, but not less than sixty (60) days prior to the expiration of such coverage. In
the event TENANT shalil fail to procure such insurance, LANDLORD may, at its option, procure the
same for the account of TENANT, and the cost thereof shall be paid to LANDLOREY as an additional
charge upon receipt by TENANT of bilis therefore, together with an administrative fee equal to
fifteen (15%) percent to cover the cost of the LANDLORD’S efferis to procure such policy.

{c) Each policy evidencing insurance required to be canied by TENANT pursuant to this Lease
shall contain the following provisions and/or clavses; (i) a provision that such policy and the coverage
evidenced thereby shall be primary and non-contributing with respect to any policies carried by
LANDLOBD; {i1} & provision naming LANDLORD and ary other partics in interest as designated by
LANDLORD as an additional insured (except with respect to worker’s compensation insurance); ang
(iif) a provisicn that the insurer will not eancel, materially change or fail to renew the coverage
provided by such policy without first giving LANDLORD thirty (30) days prior written notice.

Auy general liability or other policy insuring the LANDLORD does not provide any contributing or
excess coverage for TENANT. The policies TENANT procures for TENANT'S exposure are the only
coverage available to TENANT.

10. ASSIGNMENT AND HYPOTHECATION - This Lease is not transferable or assignable
and may not be hypothecated nor sublet without the prior written comsent of the LANDLORD which
may he withheld and shall be at the sole diseretion of the LANDLORD.

Any assignment or sub-letiing, ever with LANDLORD’S consent shall not relieve TENANT from
liability for payment of Rent or from the obligation io keep and be bound by the agreements of this
Lease. The acceptance of Rent from any other person shall not be deemed to be a waiver of any of
the agreements of this Lease or to be consent to the assignment for the benefit of creditors or by
operation of law and shall not be effective to transfer any rights to any assignee without prior consent
of LANDLORD. In the evert TENANT wishes to assign this Lease and LANDLORD consents to
such assignment, LANDLORD may charge a reasonable fee, not to exceed $508.00 to help offset any
costs LAMDLORD may have in preparing suck assignment, or in examining the information,
financial statements, operating history, references, ete., necessary to effectuate same. Any

Rev. 9.07 18



assignment, transfer, hypothecation, mortgage, or subletting without LANDLORD’S written consent
shall give LANDLORD the right to terminate this Lease and to re-enter and repossess the Demised
Premises and the LANDLORDY S right to damages shall survive.

If the TENANT is a corporation, then a sale or transfer of a controfling interest in the corporation by
sale of stock or otherwise shall constitute an assignment for purposes of this provision.

1. SUBORDINATION - This Lease, and ali rights of TENANT hereunder, are and shall be
subject and subordinate to all mortgages, bond indentures and any other financing instrument
{(hereinafter referred to as security agreements) which may now or hereafier affect the Demised
Premises and to each and every advance made or hereafter to be made under such security agreements
and to all renewals, modifications, replacements and extensions of such security agreements and
spreaders and consolidations of such security agreements. This paragraph shall be self operative and
1o further instrinment of subordination shall be required to make it effective, however, TENANT shall
promptly execute and deliver any instrument reasonably requested to evidence such subordination.

If the holder of any such security instrument shall suceeed to the rights of LANDLORD under this
1ease, then at the request of such party so succeeding to the LANDLORD’S rights and upoa such
successor LANDLORD’S written agreement to accept TENANT’S attornment, TENANT shalil attomn
to such successor LANDLORD and will execute such instruments as may be necessary or appropriate
to evidence such attornment. Upon such attornment, this Lease shall continue in full force and effect
as if it were a direct Lease between the successor LANDLORD and TENANT upon all the terms,
conditions, and covenants as are set forth in this Lease and shall be applicable afier such attornment,

TENANT shall deliver to LANDLORD or the holder of any such security instrament or auditors, or
prospective purchaser or the owner of the fee, when requested by LANDLORD, a certificate to the
cffect that this Lease is in full force and that LANDE.ORD is not in default therein, or stating
specifically any exceptions thereto. Failure to give such a certificate within ten business days after
written request shall be conchusive evidence that the Lease is in fall force and effect and
LANDLORD is not in default and in such event, TENANT shail be stopped from asserting any
defaults known to TENANT at that time.

12. CONDEMNATION

(2) H is further understood and agreed that if at any time during the continuance of this Lease the
legal title to the Demised real estate or the improvements or buildings kocated thereon or any portion
thereof be faken or appropriated or condemned by reason of eminent domain, there shall be such
division of the proceeds and awards in such condemmnation proceedings and such abatement of the
fixed rent and other adjustments made as shall be just and equitable under the circumstances. If the
LANDLORD and the TENANT are unable to agree upon what division of the condemnation award,
abatement of fixed rent, or other adjustments are just and equitable within thirty (30} days after such
award has been made, then the matters in dispute shall, by appropriate proceedings, be submitied to a
court having jurisdiction of the subject matter of such controversy for its decision and determination
of the matiers in dispute. If the legal title to the entire Demised Premises be wholly taken by
condemnation, or if the portion taken will prevent the Demised Premises from being used for the
purpose the TEMANT intends, this Lease shall be canceled.

) In general, it is the intent and agreement of the parties that upon condemnation, the parties
hereto shall share in the condemnation award to the extent that they would be entitled to receive
compensation and damages under the Floridz law for the depreciation, damage, or destruction of their
interests by the exercise of the right of eminent domain. In no event shall TENANT be perntitted to
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recerve a share based on the value of the land or buildings, and/or improvements.

13. TENANT'S DEFAULT

(a) If the TENANT shall fail 0 pay any of the taxes or assessments herein provided for; or in
case of the sale of or forfeiture of the Demised Premises or any part thereof during the demised term
for non-payment of any tax or assessment; or in case the TENANT shall fail to keep insured the
building or improvements which are now or which may at any time hereafter be upon the Demised
Premises, as herein provided for; or shail fail to spend insurance money, as herein provided for; or if
the TENANT shall fail to perform any of the covenants of this Lease by it to be kept and performed;
then, in any of such events, except in the event of non payment of rent, upon ten (10) business days
written notice, within which the TENANT may cure, and upon its failure to cure, it shall and may be
lawfid for the LANDLORD, at its election, to declare the demised term ended and fo re-enter upon
said Demised Premises, building, and improvements situated thereon, or any part hereof, either with
or without process of Jaw, the TENANT hercby walving any demand for possession of the Denmised
Premises and any and all buildings and improvements then situated thereon. In the event of
nonpayment of rent, LANDEORD may assert its right of notice and eviction pursuant to Chapter 83,
Florida Statutes.

{b) Or, the LANDLORD may have such other remedies as the law and this instrument afford,
and the TENANT covenants and agrees that upon the termination of said demisad term, at such
clection of the said LANDILORD, or in any other way, TENANT will surrender and deliver up the
Demised Premises and property (real and personal} peaceably to the LANDLORD, its agent, or
attorneys, immediately upon the termiination of the said demised term. I the TENANT, its agents,
atiorneys, or shall hold the Demised Premises or any part thereof, one (1) day after the same shouid
be surnendered according to the terms of this Lease, it shall be deemed guilty of forcible detainer of
the Demised Premises under the statute and shall be subject to eviction or removal, forcibly or
otherwise, with or without process of law.

et BANKRUPTCY OF TENANT. IN THE EVENT TENANT FILES ANY FORM OF
BANKRUPTCY, LANDLORD SHALL BE ENTITLED TO IMMEDIATE TERMINATION OF

THE AUTOMATIC STAY PROVISTONS OF 11 U.8.C, §362, GRANTING THE LANDILORD

COMPLETE RELIEF AND ALLOWING THE L ANDLORD TO EXERCISE ALL OF HIS

LEGAIL AND EQUITABLE RIGHTS AND REMEDIES, INCLUDING, WITHOUY

LIMITATION, THE REGHT TO TERMINATE THIS 1 EASE AND DISPOSSESS TENANT
FEOM THE DEMISED PREMISES IN ACCORDANCE WITH FLORIDA EAW,

ADDITIONALLY, TENANT AGREES NOT TO DIRECTLY OR INDIRECTLY OPPOSE OR
OTHERWISE DEFEND AGAINST THE LANDLORI’S EFFORT TO GATN RELIEF FROM

ANY AUTOMATIC STAY. THE LANDLORD SHALL BE ENTITLED AS AFORESAID TO
THE LIFTING OF THE AUTOMATIC STAY WITHOUT THE NECESSITY OF AN

EVIDENTIARY HEARING AND WITHOUT THE NECESSITY OR REQUIREMENT OF

THE LANDLORD TO ESTABLISH OR PROVE THE VALUE OF THE LEASEBOLD, THE
LACK OF ADEQUATE PROTECTION OF HIS INTEREST IN THE LEASEHOLD, OR THE

LACK OF EQUITY IN THE SAME. TENANT SPECIFICALLY AGREES AND

ACKNOWLEDGES THAT THE LIFTING OF THE AUTOMATIC STAY HEREUNDER BY
THE APPROFRIATE BANKRUPTCY COURT SHALL BE DEEMED TO BE “FOR CAUSE”

PURSUANT TO SECTION 36. 13,

{d) Where the alleged defauli consists of some alleged violation of any term of this Lease, other
than the payments of money, including rent, the LANDLORD may not declare this Lease in defauk
until such vielation shall have continued for ten (10} days after the LANDLORD shall have given the
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TENANT written notice of such violation, and TENANT shall not have undertaken, during szid ten
(10) day notice peried, to cure said violation by vigorous ard affirmative action, provided, however,
ihat nothing herein contained shall be construed as preciuding the LANDLORD from having such
remedy as may be and become necessary in order to preserve the LANDLORD’S right and interest of
the LANDLORD in the Demised Premises and in this Lease, even before the expiration of the grace
or notice periods provided for in this paragraph, if, under particular circumstances then existing, the
allowance of such grace or the giving of such notice would prejudice or endanger the rights and estate
of the LANDLORD in this Lease and in the Demised Premises. With respect 1o the pavment of the
insurance premiums, the same must be paid at least fifteen (15) days prior to the time when the
policies would lapse for the failure to pay premiums thereon, and evidence of such payment given to
the LANDLORD without any written notice being regoired to be served upon the TENANT in
connection therewith. _

{e) All default and grace periods shali be deemed to run concurrently and not consecutively.

® It is mutuaily covenanted and agreed that the various rights, powers, options, elections,
privileges, and remedies of the LANDLORD contained in this Lease shall be construed as cumulative
and no one of them shall be construed as being exclusive of the other or exclusive of any rights or

prioriies allowed by law.

{g) Ii is further covenanted and agreed by and between the partics hereto that the right given o
the LANDLORD in this Lease to collect the rent that may be due under the terms of this Lease by any
proceeding under same, or the right to collect any additionsl rent, money, or payments due under the
terms of this Lease by any proceedings under same, or the right given the LANDLORD to enforce
any of the terms and provisions of this Lease shall not in any way affect ihe right of such
LANDLOED to declare this Lease void and the terms ended herehy, as herein provided, when defaunlt
is made in the payment of said rent or when default is made by the TENANT in any of the terms and

provisions of this Lease.

{h} ¥ at any time, by reason of the failure of the TENANT to keep and perform anv covenant or
agreement which, under the terms of this Lease, the TENANT is bound and obligated to keep and
perform, it becomes necessary for LANDLORD to employ an attorney ko protect the rights and
interests of the LANDLORD in the property demised or to enforce the Lease or proceed under it in
any particular, then i any of such events, the TENANT will owe and will pay unts LANDLORD all
costs of Court and seasonable atiorneys fees incurred or expended by the LANDLORD in taking such
actions, including actions taken in all trial and appellate courts.

14, TENANT’S REPAIRS - The TENANT covenants and agrees with the LANDLORD that
dusing the comtinuance of this Lease, the TENANT shall be solely responsible for maintaining the
Demised Premises in a clean, sanitary and safe condition in accordance with the laws of the State of
Florida and in accordance with all directions, rules and regulations of all inspectors, governmental
departments and agencies having jurisdiction over the Dremised Premises to ensure a good siate of
repair of the Demised Premises and all furnishings, including any special eqnipment brought, placed,
or installed upon the Demised Premises by TENANT; nor will the TENANT suifer or permit any
sirip, waste, or neglect of any building or such personal property to be commiited; and the TENANT
will repair, replace, and renovate the said real and personal praperty as often as it may be necessary in
order to keep the building or buildings and the personal property which is subject to the
LANDLORDY'S lien, in good repair and condition. In the eveat that improvements or repairs are
contemplated prior to or at the beginning of or during TENANT’S cccupancy, then this provision
shall apply to the condition of the property as of the last repair, improvement or renovation.
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in the event that LAWDILORD shall deem it necessary or be required by any governmental
authority to repair, alter, remove, reconsiruct or improve any part of the Demised Premises or of the
property (unless the same result from TENANT’S act, neglect, default or mode of operation, in which
event LANDLORD shall make all such repairs, alterations or improvements at TENANT’S sole cost
and expense}, then the same shafl be made by LANDLORD with reasonable dispatch, and should the
making of such repairs, alterations and improvements cause any interference with TENANT’S use of
the Demised Premises, such interference shall not relieve TENANT from the performance of its
obligations hereunder nor shall such interference be deemed an actual or constractive sviction or

partial eviction or result in abatement of rental.

15. ALTERATIONS

TENANT shall not make any alterations, additions or improvements to the Demised Premises
{whether or not the same may be structural in natire) without LANDLORIYS prior written consent.
All aiterations, additions, or improvements made to the Demised Premises, except movable furniture
and equipment ipstalled at TENANT’S expense, shall be the propeity of the LANDLORD and remain
upon and be surrendered with the Demised Premises at the expiration of the term of this Lease;
provided, however, that LANDLORD may require TENANT to remove any additions made at
TENANT'S request to the Demised Premises and to repair any damage caused by such removal, and
provide further, that if TENANT has not removed its property and equipment within ten (10) days
after the expiration or termination of this Lease, LANDLORD may elect to retain the same as

abandoned property.

In the event TENANT shall request LANDLORDY'S permission, and LANDEORY shall permit
TENANT to perform any alterations, additions, improvements or repairs to the Demised Premises,
TENANT shall (i} submit ifs plans and specifications to LANDLORD for its approval prior to the
commencement of any construction, (i) obtain all necessary permits prior to the commencement of
any construction, (i) only use contractors approved by LANDEORD, (iv) not permit any
construction liens to be placed or remain on the Demised Premises. In the event a construction hen
shall be filed against the Demised Premises as a resolt of work nodertaken by TENANT, TENANT
shall within ten {10) days of receiving notice of such lier, discharge the lien of record either by
payment of the indebtedness to the lien claimant or by filing a bond as security therefore. All such
work made by or on behaif of TENANT shall be performed in such manner as LANDLORD may
designate and in accordance with all applicable laws and regulations of govemmental authorities
having jurisdiction over the same. All such work by TENANT or its contractors shall not interfere
with, impede or delay any work by LANDLORID or its contractors, tenants or TENANT'S
contractors. All contractors engaged by TENANT shall be licensed contractors, possessing good labor
relations, and capable of performing quality workmanship.

16. EQUIPMENT, FIXTURES AND SIGNS

{2} All farnishings, fixtures, trade fixtures, equipment, and signs used on the Demised Premises
by TENANT but provided by LANDLORD, will, at all times, be, and remain, the property of
LANDLORD. Provided that this Lease is in good standing and subject to the LANDLOEDS lien for
rent, TENANT will have the right to remove any furniture or fixtures srovided by TENANT, or any
part thereof, from the Demised Premises during the term of this Lease, at the expiration thercof, or
within a reasonable time thereafter, provided, however, that TENANT, in so doing, does not canse
any irreparable damage to the Demised Premises, and provided farther, that TENANT will pay or
reimburse LANDLORD for the reasonable expense of repairing damage caused by such removal.

(b) All TENANT signs shall be approved by the LANDLORD and must meet all applicable
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codes. The exact location, style, text, and color(s) of the sign shall be agrezd upon by the
LANDLORD, ia writing, prior to TENANT’S iastallation. LANDLORD'S approval shall not be

unteasonably withheld or delayed.
17. ADDITIONAL COVENANTS OF THE TENANT

ia) The TENANT shall pay for 2!l utilities associated with the use of the Demized Premises
including, but not limited io, water, electricity, sewer, gas and waste, (if applicable). In the event that
a separate bill for the Demised Premises is not available for one or more of the utility services
required by the Demised Premises, then the TENANT shall pay & pro-rated share of that particular
utility bill based on a calculation of the ratic of the square footage of the Demised Premises and the
total square footage of the area covered by that particalar wtility expense. In the event that the
TEMNANT shall be billed for & pro-rated share, the LANDLORD shall provide TENANT s utility bill
each month and TENANT shall pay the amount due to LANDLORD within ten {10} days of its

receipt. :

{b) The TENANT covenants and agrees with the LANDLORD that no damage or destruction to
any building or improvement by fire, windstorm, or any other casualty shall be deemed to entitle the
TENANT to surrender possession of the Demised Premises or to terminate this Lease or to violate
any of its provisions or to cause any abatement or rebate in the rent then due or thereafter becoming
due under the terms hereof, unless otherwise specifically provided for herein. If the Lease be
canceled for the TENANT’S default at any time while there remains outstanding any obligation from
any insurance company £o pay for the damage or any part thereof, then the claim against the insurance
company shall, upon the cancellation of the within-Lease, be deemed immediately to become absolute
and unconditional property of the LANDLORD. In the event of destruction to the Demised Premises
by casualty or hazard, LANDLORD will have the option of canceling the Lease, or repairing the
building, and in the event that the LANDLORD elects to repair the building, an appropriate
abatement of rent will oceur.

{c) The TENANT shall be responsible for the HY AC and all air conditioning systems together
with the plombing and electrical system.

(d) The TENMANT shall be responsible for mainiaining the roof and exterior of the building

&) The TENANT covenants and agrees with the LANDLOED that nothing in this Lease
contained shall ever be construed as empowering the TENANT to encuraber or cause the
LANDLORD o encumber the fitle or interest of the LANDLORD,

43 The TEWNANT covenants and agrees with the LANDLORD ihat, at the termination of this
Lease, the TENMANT will peaceably and guietly deliver unto the LANDLORD, possession of the
Demised Premises and all buildings and improvements located thereon, as well as the TENANT®S
interest in all fixtures and equipment appertaining thereto.

() The TENANT agrees not to make any internal changes or exterior changes or alierations
without written approval of the LANDLORD. This provision does not apply to TENANT'S trade
fixtures and/or other non-permanent fixinres on the inferior of the Demised Premises.

{h} TENANT agrees to maintain the exterior landscapieg including any nevw landscaping
installed with LANDLORD’S approval, in areas adjacent to the Demised Premises or in an
effort to enhance the adjacent beach ares, at TENANT’S sole cost and expense. LANDLORD
agrees to trim the trees located on the public beach and remove coconuts on an asnual basis.
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18. LANDLORD’S RIGHT OF ENTRY - The LANDLORD or its agents shall kave the right
t0 enter upon the Demised Premises at all reasonable times to examine the condition and use thereof,
provided only that such right shall be exercised in such manner as not fo interfers with the TENANT
in the conduct of the TENANT’S business on said Demised Premises. If the said Demised Premises
are damaged by fire, windstorm, or by any other casualty which caused the Demised Premises to be
exposed to the elements, then the LANDLORD may euter upon the Blemised Premises to make
emergency repairs. LANDLORD may enter upon the Demised Premises to make renovations and
repairs of 2 non-emergency nature by giving reasonable aotice to the TENANT, and in such a manner

as to minimize any inconvenience to both parties.

19. TENANT'S ACCEPTANCE - Thé TENANT accepts the Demised Premises and
improvements thereon in an as is condition and all improvements and additions shall be at the sole

expense of the TENANT except as may be otherwise provided for in this Lease.

20, MISCELLAN EGUS PROVISIONS - It is mutnally covenanted and agreed by and between
the parties as follows:

(a) Thst no waiver of a breach of any of the covenaats in this Lease contained shall be construed
to be a waiver of all succeeding breach of the same covenant.

(b) That fime is of the essence in every particular and particulariy where the obligation to pay
money is invekved.

{c) That ail arrearages in the payment of rent or in the repayment to the LANDLORD of any
sums which the LANDLORD may have paid in order to cure a default of the TENANT (as elsewhere
herein provided for), shall bear interest from the date when due and payable at the highest rate

permitted by law until paid.

{d) That no modification, release, discharge, or waiver of any provision hereof shall be of any
force, effect, or value unless in writing and signed by the persons who are then LANDLORD and

TENANT.

(e} That afl covenants, promises, conditions, and obligations comtained herein or implied by law,
or covenants mnning with the land, shall attach to and be binding upon the heirs, executors,
administrators, successors, legal representatives, and assigns of each of the parties to this Lease.

0 That this instroment contains the entire agreement between the parties as of this date, and that
ihe execution hereof kas not been induced by either of the parties by represeniations, promises or
understandings not expressed herein, and that there are not eoflateral agreements, stipulations,
promises, or understandings whatsocver between the respective parties in any way touching the
subject matter of this instrument which are not expressly contained in this instrument.

(g} That when either of the parties desire to give notice to the other or others in connection with
and according fo the terms of this Lease, such notice shall be deemed given when it shall have been
deposited in the U.S. Registered or Certified mail with sufficient postage pre-paid thereen to carry it
to its addressed destinafion. Said notice shall be addressed az follows:

AS TGO LANDLORD: PFROPERTY MANAGEMENT
CITY OF KEY WEST
525 ANGELA STREET
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KEBY WEST, EL 33040

AS TO TENANT: MATTHEW BABICH
SMB RESTAURANT, LLC
1319 DUVAL STREET
KEY WEST, FL 33040

WITH A COPY TO:  STUART KAUFMAN
THE RANKAUF COMPANY
121 WEST LONG LAKE ROAD, 3*° FLOOR
BLOOMFIELD HILLS, M 48304

When the parties on either side (LANDILORD or TENANT) consists of more than one person,
notice or defauli by one of the persons on that side shall constitute notice or default by all of the

persons on that side.

(&) This Lease and the provisions thereof shall be governed by and construed and enforeed in
accordance with the laws of the State of Florida.

i) if the TENANT or TENANTS are signing in a capacity other than as individuals, then the
LANDLORD may require perscnal gnarvantees from individuals as the LANDLORI) deems

necessary.

) LANDLORD may delegate its decision-making authority regarding any provision of this
Lease to an Advisory Board. '
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IN WITNESS WHEREQF, the parties hereto have caused the foregoing Lease to be executed on the
day and year first above written.

WITNESS C/ Dach Rands, Manager Member
Date: S-14 -G Date: - L4 <54
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E_HEBIT “AY Demised Fremises, Site Plan
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EXHIBIT “B” Rent Schedule
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EXHIBIT *“C* Rules and Regulafions

i. Except as permitted hereunder, TENANT shall not use any area outside of the Demised
Premises as shown on Exhibit A or any portion of any public area or any parking areas for or any
other purpose whatsoever mcludmg but not limited to the storage of goods, mventory, cquipment,

materials, whether or not said area is inside a building or outdoors,
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EXHIBIT “D*

. TENANT’S written notice of acceptance of the Demised Premises and setting forth the
cominencement and expiration dates of the lease.
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