RESOLUTION NO. 14-242

A RESOLUTION OF THE CITY COMMISSION OF THE
CITY OF KEY WEST, FLORIDA, APPROVING THE
ATTACHED “SUBMERGED LANDS LEASE” FOR CITY-
OWNED SUBMERGED LANDS IN GARRISON BIGHT
ADJACENT TO 833 EISENHOWER DRIVE BETWEEN THE
CITY AND HARBOR LODGE CONDOMINIUM OWNERS
ASSOCIATION, INC.: PROVIDING FOR AN
EFFECTIVE DATE.

WHEREAS, the Florida Department of Environmental
Protection requires the City to make «certain corrective
procedural changes related to Deed 19259-A, B and C, including
the collection of revenue from private structures under private

lease agreements.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF

THE CITY OF KEY WEST, FLORIDA AS FOLLOWS:

Section 1: That the attached Submerged Lands Lease for
property adjacent to 833 Eisenhower Drive between the City and
Harbor Landing Condominium Owners Association, Inc. 1is hereby

approved.
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Section 2: That this Resolution shall go into effect
immediately upon its passage and adoption and authentication by
the signature of the Presiding Officer and the Clerk of the

Commission.

Passed and adopted by the City Commission at a meeting held

this 3rd day of September , 2014.

Authenticated by the Presiding Officer and Clerk of the

Commission on 5th day of _September , 2014.
Filed with the Clerk on September 5 , 2014.

Mayor Craig Cates Yes
Vice Mayor Mark Rossi Absent
Commissioner Teri Johnston Yes
Commissioner Clayton Lopez Yes
Commissioner Billy Wardlow Yes
Commissioner Jimmy Weekley Yes
Commigsioner Tony Yaniz Yes

AN

CRATG CATES, MAYOR

LJ@U

CHERYL SMITH, CITY CLERK
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EXECUTIVE SUMMARY

TO: City Commission

CC: Jim Scholl
FR: Marilyn Wilbarger, RPA, CCIM
DT: September 3, 2014

RE: Submerged Land Lease for City Owned Submerged Lands in Garrison Bight

ACTION: This a request to approve a submerged land lease for the upland riparian
property owner located at 833 Eisenhower Drive. The submerged land may only be used
in conjunction with the uses occurring on the upland riparian property therefore the
public notice and solicitation process called for in the City of Key West Code of
Ordinances Section 2-941(c) has not been applied. The property owner is currently
utilizing a portion of the submerged land area that is owned by the City of Key West
pursuant to the Internal Improvement Fund, State of Florida Deed 19529 A, B, C.

HISTORY: In August, 2013 the Florida Department of Environmental Protection
/Bureau of Public Land Administration conducted an internal audit of Deed 19259 (All)
to confirm compliance with the restrictions and reverter in Corrective Deed No. 19259-A.
The deed restrictions and reverter were included in the deed language to ensure the deed
area would remain open to the general public for access to city provided water-related
facilities. These restrictions have been the intent of the deed since originally deeded in
1947. With the exception of two modifications to the deed restrictions, the main portion
of the deed remains subject to the restrictions in the corrective deed.

The City was found to be out of compliance with the existing deed restrictions in
Corrective Deed 19259-A and B. With regard to Corrective Deed No. 19259-C it was
noted that the city is not collecting revenue from the private structures under private lease
agreements. Additionally, the audit report stated:

Deed meodification 19259-C allows for existing private uses and subject to the
additional restrictions, for which compliance was confirmed in an Audit Section report
dated 10-25-2012.
A) Existing facilities may remain as they exist as of the Board of Trustees of the
Internal Improvement Fund (BOT) meting October 3, 2006
B) Existing facilities could only be used in conjunction with the uses occurring
on the uplands on the date of the BOT meeting, October 3, 2006
C) Any new or modified construction at the facility would be subject to 18-
21.004 and 18-21.0041 Florida Administrative Code (FAC)



D) All revenues received by the City from the private use of submerged lands
describes in the modified deed 19269-C shall be solely used to fund operation
of water related activities for the general public.

The city received notification of this determination in correspondence dated August 19,
2013, a copy of which is attached hereto.

Subsequently, on November 14, 2013 the city submitted Corrective Procedural Changes
concerning the use of the submerged lands located with Deed 19259 A, B, and C to the
Florida Department of Environmental Protection for their consideration, a copy of which
is attached hereto.

On April 14, 2014 the city received confirmation from the Florida Department of
Environmental Protection, Division of Lands which stated that the procedural changes
outlined are consistent with the actions required by the Board of trustees in 2006 and,
although the waiver did not reference the private leases that were cited in the current
audit, the Board of Trustees did approve more exclusive activities than what is currently
taking place. Therefore, they requested that the City make the procedural changes
stipulated in the city’s response letter. A copy of this confirmation is also attached.

The following actions and the timeline for implementing the procedural changes are as
follows:

On April 25, 2014 a purchase order was issued for the completion of the submerged land
surveys which were completed and delivered to the city by the end of May.

On June 2, 2014 notifications and surveys were mailed to each of the riparian property
owners extending the offer of a submerged land lease.

On June 6, 2014 the submerged land draft lease was completed.

On June 10, 2014 the draft leases were sent to the riparian property owners that
responded to the notices for their review.

As of this date, we have received an executed lease from this tenant for this parcel and it
is attached.

FINANCIAL: The lease rates charged will be consistent with the fees charged under
F.A.C. 18-21.011 (b) to include the base fees, discounts, surcharges and other payments
as may be required. All revenues collected from the use of the submerged land in this
deed will be placed back into water-related activities for the general public.

CONCLUSION: With the cooperation and collaborative efforts of the Florida
Department of Environmental Protection/Division of State Lands, the city has undertaken
all of the actions necessary to culminate in the execution of the submerged land lease that
is presented here for your approval.



ATTACHMENTS:

Florida Department of Environmental Protection Internal Audit
Non-Compliance notification dated August 19, 2013

Corrective Procedural Changes dated November 14, 2013
Confirmation of Corrective Procedural Changes dated April 14, 2014.
Submerged Land Lease



This Instrument Prepared By:
Larry R. Erskine

Office of the City Attorney
P.O. Box 1409

Key West, FL 33041

CITY OF KEY WEST, FLORIDA

SUBMERGED LANDS LEASE

THIS LEASE is hereby issued by the City of Kev West, Florida, a municipal corporation, hereinafier
referred to as the Lessor.

WITNESSETH: That for and in consideration of payment of the annual lease fees hercinafter provided
and the faithful and timely performance of and compliance with all terms and conditions stated herein, the
Lessor does hereby lease to Harbor Lodge Condominium  Owners  Association,
Inc. whose riparian upland property is located at 833 Eisenhower Drive Key West, Florida 33040 hereinafter
referred 1o as the Lessee, the submerged lands described as follows:

A parcel of submerged land in Section 33,

Township 67 South, Range 25 East, in Monroe County,
Containing approximately 13,709 square feet,

more particularty described and shown on Attachment A
which is attached hereto and incorporated herein.

TO HAVE THE USE OF the hercinabove described premises for a period of five (5) years from
, 2014, the effective date of this lcase. The terms and conditions on and for which this

lease is granted are as follows:

1. USE OF PROPERTY: The Lessee is hereby authorized to occupy the private multi-family docking
facility with wet slips to be used exclusively in conjunction with the upland ownership, without fueling
facilities, with a sewage pumpout facility if it meets the regulatory requirements of the State of Florida
Department of Environmental Protection or State of Florida Department of Health, or City of Key West
Ordinance whichever agency has jurisdiction, and without liveaboards as defined in paragraph 26 hereof.

2. LEASE FEES: The Lessee hereby agrees to pay to the Lessor an initial annual lease fee of
$.166469 per square foot and 25 percent surcharge, plus sales tax pursuant to Section 212.031, Florida Statutes,
if applicable, within 30 days of receipt of this fully executed lease. The annual fee for the remaining years of
this lease shall be adjusted pursuant to provisions of Rule 18-21.011, Florida Administrative Code. The Lessor
will notify the Lessee in writing of the amount and the due date of each subsequent annual lease payment
during the remaining term of this lease. All lease fees due hereunder shall be remitted to the Lessor. The initial
annual lease fee without the supplemental payment is as follows:

13,709 SF X $0.166469 $2,282.12
Surcharge 25% $570.53
Sales Tax $213.95

Total $3,066.60



3. WET SLIP RENTAL CERTIFICATION/SUPPLEMENTAL PAYMENT: Intentionally deleted as
the use of the submerged land does not provide for wet slip rental.

4. LATE FEE ASSESSMENTS: The Lessee shall pay a late payment assessment for lease fees or
other charges due nnder this lease which are not paid within 30 days after the due date, This assessment shall be
computed at the rate of twelve percent (12%) per annum, calculated on a daily basis for every day the payment
is late.

5. EXAMINATION OF LESSEE’S RECORDS: Not applicable and intentionally deleted

6. MAINTENANCE OF LESSEE’S RECORDS: Not applicable and intentionally deleted

7. AGREEMENT TO EXTENT OF USE: This lease is given to the Lessee to use or occupy the leased
premises only for those activities specified herein and as conditioned by the Lessor  The Lessee shall not (1)
change or add to the approved use of the leased premises as defined herein; (ii) change activities in any manner
that may have an environmental impact; or (iii) change the type of use of the riparian uplands or as permitted
by the Lessee’s interest in the riparian upland property that is more particularly described as the street address
shown in Attachment A without first obtaining, the Lessor’s written authorization,, which authorization may be
withheld in the sole diseretion of the Lessor, in the form of a modified lease, the payment of additional fees, if
applicable, and, if applicable, the removal of any structures which may no longer qualify for authorization
under the modified lease.

8. PROPERTY RIGHTS; The Lessec shall make no claim of atle or interest to said lands
hereinbefore described by reason of the occupancy or use thereof, and ail utic and interest to said land
hereinbefore described is vested in the Lessor. The Lessee is prohibited from including, or making any claim
that purports to include, said lands described or the Lessee's leasehold interest in said lands into any form of
private ownership, including but not limited to any form of ¢ondominium or cooperative ownership, The
Lessee is further prohibited from making any claim, including any advertisement, that said land, or the use
thereof, may be purchased, sold, or re-sold.

9. INTEREST IN RIPARIAN UPLAND PROPERTY: During the term of this lease, the Lessee shall
matntain satisfactory evidence of sufficient upland interest as required by paragraph 18-21.004(3)(b), Florida
Administrative Code, in the riparian upland property that is more particularly described as the street address
shown in Aftachment A and by reference made a part hercof together with the riparian rights appurtenant
thereto. Ifsuch interest is terminated or the Lessor determines that such interest did not exist on the effective date
of this lease, this lease may be terminated at the option of the Lessor. If the Lessor terminates this lease, the
Lessee agrees not to assert a claim or defense against the Lessor arising out of this lease. Pror to sale and/or
termination of the Lessee's interest in the riparian upland property, the Lessee shall inform any potential buyer or
transferee of the Lessee's interest in the riparian upland property and the existence of this lease and all its terms
and conditions and shall complete and execute any documents required by the Lessor to effect an assignment of
this lease, if consented to by the Lessor, which consent may withheld by the Lessor in Lessor’s sole discretion.
Failure to do so will not relieve the Lessee from responsibility for full compliance with the terms and
conditions of this lease which include, but are not limited to, payiment of all fees and/or penalty assessments
incurred prior to such act.

10. ASSIGNMENT OF LEASE; This lease shall not be assigned or otherwise transferred without
prior written consent of the Lessor, which consent may be withheld in the sole discretion of the Lessor. Such
assignment or other transfer shall be subject to the terms, conditions and provisions of this lease, current




management standards and applicable laws, rules and regulations m effect af that tim¢. Any assignment or
other transfer without prior written consent of the Lessor shall be null and void and without legal effect.

11. INDEMNIFICATION AND INSURANCE: To the fullest extent permitted by law, Lessee
expressly agrees to indemnify and hold harmless the City of Key West and their respective officers, directors,
agents, and employees (herein called the “indemnitecs™) from any and all liability for damages, including, if
altowed by law, reasonable attorney’s fees and court costs, such legal expenses to include costs incurred in
establishing the indemnification and other rights agreed to in this Paragraph, to persons or property caused in
whole or in part by any act, omission, or defanlt by Lessee or its subcontractors, material men, or agents of any
tier or their employees, arising out of this Lease or its performance, including any such damages caused in
whole or in part by any act, omission, or default of any indemnitee, but specifically excluding any claims of, or
damages against an indemnitee resulting from such indemnitee’s gross negligence, or the willful, wanton or
intentional misconduct of such indemnitee or for statutory violation or punitive damages except and to the
extent the statutory violation or punitive damages are caused by or result from the acts or omissions of Lessee
or its subcontractors, material men, or agents of any tier or their respective employees.

The indemnification obligations under this Lease shall not be restricted in any way by any limitation on the
amount or (ype of damages, compensation, or benefits payable by or for Lessec under workers’ compensation
acts, disability benefits acts, or other employee benefits acts, and shall extend to and include any actions
brought by or in the name of any employee of Lessee or of any third party to whom Lessee may subcontract
work. This indemnification shall continue beyond the date of termination of the Agreement.

Lessee agrees that Lessor is not in any way an insurer of Lessee’s vessel(s), property, family, invitees,
employees, agents, passengers or guests. Lessee hereby agrees to maintain and pay for a marine insurance
policy providing such protection and indemnity throughout the term of this Agreement. Said policy of
protection and indemnity shall protect Lessor and Lessee from all liability for injury to any persons or property
which may arise in connection with the operation of or conduct of Lessee or its vessel(s), equipment, agents,
invitees, passengers, guests or employees.

Lessee hereby agrees to maintain and pay for, and provide current Certificate of Insurance at all times
cvidencing the following coverages:

General liability with a minimum of $1,000,000 Per Occurrence.

Removal of Wreck coverage included in Protection & Indemnity limit

Vessel Pollution Coverage included in a minimum amount of $800,000

Any other insurance coverage as required by law

Lessor as certificate holder for purposes of notification of cancellation, termination, or renewal.
Lessor listed as Additional Insured.

12. NOTICES/COMPLIANCE/TERMINATION: The Lessee binds itself, its successors and assigns, to
abide by the provisions and conditions herein set forth, and said provisions and conditions shall be deemed
covenants of the Lessee, its successors and assigns. In the event the Lessee fails or refuses to comply with the
provisions and conditions herein set forth, or in the event the Lessee violates any of the provisions and
conditions herein set forth, and the Lessee fails or refuses to comply with any of said provisions or conditions
within twenty (20) days of receipt of the Lessor’s notice to correct, this lease may be terminated by the Lessor
upon thirty (30) days written notice to the Lessec. If canceled, all of the above-described parcel of land shall
revert to the Lessor. All notices required to be given to the Lessee by this Lease or applicable law or
administrative rules shall be sufficient if sent by U.S. Mail to the following address:

The Lessee shall notify the Lessor by certified mail of any change to this address at least ten (10) days before
the change is effective.



13. TAXES AND ASSESSMENTS: The Lessee shall assume all responsibility for liabilitics that
accrue to the subject property or to the improvements thereon, including any and all drainage or special
assessments or taxes of every kind and description which are now or may be hereafter lawfully assessed and
levied against the subject property during the effective period of this lease.

14. NUISANCES OR ILLEGAL OPERATIONS: The Lessec shall not permit the leased premises or
any part thereof to be used or occupied for any purpose or business other than herein specified unless such
proposed use and occupancy are consented to by the Lessor and the lease is modified accordingly, nor shall
Lessee knowingly permit or suffer any nuisances or illegal operations of any kind on the lcased premises.

15. MAINTENANCE OF FACILITY/RIGHT TO INSPECT: The Lessee shall maintain the leased
premises in good condition, keeping the structures and equipment located thereon in a good state of repair in
the interests of public heaith, safcty and welfare. No dock or pier shall be constructed in any manner that
would canse harm to wildlife. The leased premises shall be subject to inspection by the Lessor or its designated
agent at any reasonable time.

16. NON-DISCRIMINATION: The Lessee shall not discriminate against any individual because of
that individual's race, color, religion, sex, national origin, age, handicap, or marital status with respect to any
activity occurring within the area subject to this lease or upon lands adjacent to and used as an adjunct of the
leased area.

17. ENFORCEMENT OF PROVISIONS: No failure, or successive failures, on the part of the Lessor
to enforce any provision, nor any waiver or successive waivers on its part of any provision herein, shall operate
as a discharge thereof or render the same inoperative or impair the right of the Lessor to enforce the same upon
any renewal thereof or in the event of subsequent breach or breaches.

18. PERMISSION GRANTED: Upon expiration or cancellation of this lease all permission granied
herennder shall cease and terminate.

19. RENEWAL PROVISIONS: Renewal of this lease shall be at the sole option of the Lessor, which
consent may withheld in the sole discretion of the Lessor. Such renewal shall be subject to the terms,
conditions and provisions of management standards and applicable laws, rules and regulations in effect at that
time. In the event that the Lessee is in full compliance with the terms of this lease, the Lessor will begin the
renewal process. The term of any renewal granted by the Lessor shall commence on the last day of the previous
lease term. In the event the Lessor does not grant a rencwal, the Lessee shall vacate the leased premises and
remove all structures and equipment occupying and erected thereon at its expense. The obligation to remove all
structures authorized herein upon termination of this lease shall constitute an aftirmative covenant upon the
Lessee’s interest in the riparian upland property more particularly described as the street address shown in
Aitachment A, which shall run with the title to the Lessee’s interest in said riparian upland property and shall be
binding upon the Lessee and the Lessee's successors in title or successors in interest.

20. REMOVAL OF STRUCTURES/ADMINISTRATIVE FINES: If the Lessee does not remove said
structures and equipment occupying and erected upon the leased premises after expiration or cancellation of
this Iease, such structures and equipment will be deemed forfeited to the Lessor, and the Lessor may authorize
removal and may sell such forfeited structures and equipment after ten (10) days written notice by certified
mail addressed to the Lessee at the address specified in Paragraph 12 or at such address on record as provided
to the Lessor by the Lessee. However, such remedy shall be in addition to all other remedies available to the
Lessor under applicable laws, rules and regulations including the right to compel removal of all structures and
the right to impose administrative fines.

21. REMOVAL COSTS/LIEN ON RIPARIAN UPLAND PROPERTY: Subject to the noticing

provisions of Paragraph 20 of this lease, any costs incurred by the Lessor in removal of any structures and
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equipment constructed or maintained on state lands shall be paid by Lessee and any unpaid costs and expenses
shall constitute a lien upon the Lessee’s interest in the riparian upland property that is morc particularly
described as the street address shown in Attachment A. This lien on the Lessee’s interest in the riparian upland
property shall be enforceable in summary proceedings as provided by law.

22. RIPARIAN RIGHTS/FINAL ADJUDICATION: In the event that any part of any structure
authorized hereunder is determined by a final adjudication issued by a court of competent jurisdiction to
encroach on or interfere with adjacent riparian rights, Lessec agrees to either obtain written consent for the
offending structure from the affected riparian owner or to remove the interference or encroachment within 60
days from the date of the adjudication. Failure to comply with this paragraph shall constitute a material breach
of this lease agreement and shall be grounds for immediate termination of this lease agreement at the option of
the Lessor.

23. AMENDMENTS/MODIFICATIONS: This Lease is the entire and only agreement between the
parties. Its provisions are not severable. Any amendment or modification to this lease must be in writing, must
be accepted, acknowledged and executed by the Lessee and Lessor, and must comply with the rules and statutes
in existence at the time of the execution of the modification or amendment. Notwithstanding the provisions of
this paragraph, if mooring is authorized by this lease, the Lessee may install boatlifis within the leased premises
without formal modification of the lease provided that (a) the Lessee obtains any state or local regulatory
permit that may be required; and (b) the location or size of the lift does not increase the mooring capacity of the
docking facility.

24. ADVERTISEMENT/SIGNS/NON-WATER DEPENDENT ACTIVITIES/ADDITIONAL
ACTIVITIES/MINOR STRUCTURAL REPAIRS: No permanent or temporary signs directed to the boating
public advertising the sale of alcoholic beverages shall be erected or placed within the leased premises. No
restaurant or dining activities are to occur within the leased premises. The Lessce shall ensure that no
permanent, temporary or floating structures, fences, docks, pilings or any structures whose use is not water-
dependent shall be erected or conducted over the submerged lands without prior written consent from the
Lessor, which consent may withheld by Lessor in Lessor’s sole discretion. No additional structures and/or
activities including dredging, relocation/realighment or major repairs or renovations to authorized structures,
shall be erected or conducted on or over the submerged lands without prior written consent from the Lessor,
which consent may be withheld by Lessor in Lessor’s sole discretion. Unless specifically authorized in writing
by the Lessor, such activities or structures shall be considered nnauthorized and a breach of this Lease. This
condition does not apply to minor structural repaits required to maintain the authorized structures in a good
state of repair in the interests of public health, safety or welfare; provided, however, that such activities shall
not exceed the activities authorized by this Lease.

25. COMPLIANCE WITH FLORIDA LAWS: On or in conjunction with the use of the leased
premises, the Lessee shall at all times comply with all Florida Statutes and all administrative rules promulgated
thereunder. Any unlawful activity which occurs on the leased premises or in conjunction with the use of the
leased premises shall be grounds for the termination of this Lease by the Lessor.

26. LIVEABOARDS: The term "liveaboard” is defined as a vessel docked at the facility and inhabited
by a person or persons for any five (5) consecutive days or a total of ten (10) days within a thirty (30) day
period. If liveaboards are authorized by paragraph one (1) of this lease, in no event shall such "liveaboard"
status exceed six (6) months within any twelve (12) month period, nor shall any such vessel constitute a legal or
primary residence.

27. GAMBLING VESSELS: During the term of this Lease and any rencwals, extensions,
modifications or assignments thereof, Lessce shail prohibit the operation of or eniry onto the leased premises of
gambling cruise ships, or vessels that are used principally for the purpose of gambling, when these vessels are
engaged in “cruises to nowhere,” where the ships leave and return to the state of Florida without an intervening
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stop within another state or foreign country or waters within the jurisdiction of another state or foreign country,
and any watercraft used to carry passengers to and from such gambling cruise ships.

28. FINANCIAL CAPABILITY: To assure the Lessor that the Lessee has the financial capability to
undertake and operate the project authorized by this lease, the Lessee certifies to the Lessor as follows: (i) the
Lessee is not the subject of a pending bankruptcy proceeding; (ii) the Lessee has no uvnsatisfied judgments
entered against it; (iii) the Lessee has satisfied all state and local taxes for which it is responsible; and (iv) no
other matters are pending or threatened against or affecting the Lessee or the Lessee’s interest in the riparian
upland property that would impair the Lessee’s financial capability to undertake and operate the project
authorized by this lease. Any breach of this lease condition shall constitute a default under this lease.

30. SPECIAL LEASE CONDITION(S):

IN WITNESS WHEREFOF, the parties hereto have caused the foregoing Lease to be executed on the day and
year first above written,

LESSOR: CITY OF KEY WEST, FLORIDA

e

et

l Craig Catgs, Mayor
Date; ‘?" d-714

LESSEE: HARBOR LODGE CONDOMINIUM OWNERS

ASSOCTATION, INC.
Yol

Bruce Woodard, President
Date:

ATTEST:

7

Date: 2 /Q//
7 7




Attachment “A”
Submerged Land Survey with
Upland Riparian Property Street Address



SPECIFIC PURPOSE SURVEY SKETCH TO
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FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

BUREAU OF PUBLIC LAND ADMINISTRATION

BPLA/ Audit Section

Internal Audit
of
Deed 19259 (All)
Board of Trustees of the Internal Improvement Trust Fund

and the City of Key West, Florida

1-15-2013 C. McCall ,DSL/BPLA/Audit Section



SUBJECT

The subject of this audit is the review of Corrective Deed No.19259-A, deeded by the Board of
Trustees “BOT” to the City of Key West “City”.

SCOPE AND OBJECTIVE

The scope of this report is to confirm compliance with the restrictions and reverter in
Corrective Deed No. 19259-A. The deed restrictions and reverter were included in the deed
language to ensure the deed area remain open to the general public for access to City provided
water-related facilities. These restrictions have been the intent of the deed since originally
deeded in 1947, With the exception of two modifications to the deed restrictions, the main
portion of the deed remains subject to the restrictions in the Corrective Deed No. 19259-A.

METHODOLOGY

BPLA/Audit Section conducted an interview with staff from DEP/ South District, South Florida
Water Management District, City of Key West, DEP/Survey and Mapping and research was
conducted using various multi-media methods in order to obtain data for the completion of the

compliance audit.
Procedures included review of:

eReview of South District and South Florida Water Management District records to ensure no
new permits were inadvertently issued for new or modified structures within the subject area.

sRequested site inspections within the subject area of Deed No. 19259-C to ensure no
modifications or new structures were erected without authorization.

sReview of the City of Key West accounts receivable to confirm whether revenues were being
received from the subject area.

eReview of the City of Key West expenditures for Garrison Bight to ensure revenues received
were being placed back into general public water related activities.

eReview of the City's third party rental agreements for the use of submerged deeded lands.

@Review of the City of Key West rental agreements for the city marina areas of “Houseboat
Row”, “Charter Boat Row” and the public recreational vessel slips.

eReview maps provided by Bureau of Survey and mapping to ensure there have not been
subsequent changes or releases.
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BACKGROUND

The BOT in 1947 deeded 91.3 acres to the City which is inclusive of Garrison Bight and did not
include intended restrictions or reverter language. In July 1965, Deed No. 19259 was corrected
under Deed No. 19259-A to add deed restrictions with reversion language. The 1947 agenda
item authorized the public purpose clause, however, language was inadvertently absent from
the first deed in 1947. The addition of the restrictions and reversion language solidified the
intent of the original deed. The public purpose clause was intended to restrict the lands use
solely for public purpose and included language to never sale, convey or lease to any private
party the submerged lands. This includes reversion language should such private activity occur.

In September 1965, the deed was modified under Deed No. 19259-B for the purpose of
releasing .446 acres of the property from the restrictions and reverter. This property was filled
during construction of the causeway, but located outside of the right-of-way. The consideration
for this modification was $500 and approved by the BOT on August 10, 1965.

In July 1967, the City of Key West requested a release of the restrictions and reverter for 2.41
acres that were adjacent to the .446 acres released in Deed No. 19259-B for the purpose of
leasing the parcel to a tenant to fill and construct a pleasure boat dry storage facility. The
request was denied. {Note: A-1 Boatworks is under lease with the City and currently located

within this area)

On October 3, 2006 the BOT approved a modification of the deed under Deed No. 19259-C .
This modification added restrictions for approximately 3 acres between Palm Avenue and
Roosevelt Blvd, along Eisenhower Drive. Private docking facilities were located within this area
since the late 1960’s. This approved modification allowed these private docking structures to
remain with additional restrictions. The public purpose clause remained for the area not subject

to the modification.

Deed modification 19259-C allows for existing private uses and subject to the following

additional restrictions for which compliance is was confirmed in an Audit Section report

dated 10-25-2012.

A} Existing facilities may remain as they exist as of the Board of Trustees of the Internal
Improvement Trust Fund (BOT) meeting October 3, 2006

B} Existing facilities could only be used in conjunction with the uses occurring an the
uplands on the date of the BOT meeting, October 3, 2006.

C) Any new or modified construction at the facility would be subject to 18-21.004 and
18-21.0041 Florida Administrative Code (FAC)

D) All revenues received by the City from the private use of submerged lands described
in the modified deed 19259-C shall be solely used to fund operation of water-related

activities for the general public.
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E} Any violation of the above Restrictions shall cause land to automatically revert back
to the BOT.

AUDIT SUMMARY

An audit was conducted of City of Key West Corrective Deed No. 19259-A for restriction
compliance. The City of Key West was found to be out of compliance with the deed
restrictions.

Formula: No facilities which are conveyed, sold or leased to a private person, firm or
corporation should be located within Garrison Bight Corrective Deed No. 19253-A with the
exception of those areas described in 19259-C. Within those areas modified in Deed 19259-C all
revenues collected by the City of Key West for the private uses located on Eisenhower Drive
between Palm Avenue and Roosevelt Boulevard shall be placed back into City provided public
water-related activities.

CONCLUSION

The City of Key West is found to be out of compliance with existing deed restrictions in
Corrective Deed No. 19259-A. The City has leased water-related facilities to third party private
entities such as, but not limited to, A-1 Boatyard, Garrison Bight Marina and Key West
Community Sailing Center. These rentals are not consistent with the restriction within the deed
language to “never sell or convey or lease” the lands or parts thereof to any “private person or
firm, or corporation for any private use or purpose”. The facilities are renting the upland and
submerged area within the deed and appear to be receiving profits from these private business
ventures. The lease fees received by the City are being placed into the City’s general fund (email

M Wilbarger, 12-11-12),

Additionally, The City of Key West is not enforcing the sale of exclusive private uses within the
area of submerged lands subject to the modification in Deed No. 19259-C. The City of Key West
is not collecting revenue from the private structures under private lease agreements. A lease
was issued in the late 1990’s for a portion of the submerged lands. That lease expired and was

never renewed.

SUGGESTED PROCEDURE

The Department of Environmental Protection, on behalf of the BOT, should begin
communication with the City of Key West regarding the areas throughout the deed in violation
of the deed restrictions, The communication in the form of a letter should include a reasonable
time to cure and expected corrections to become compliant with deed restrictions.
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There are no suggested changes to procedure for the area within modified Deed No. 19259-C.
This submerged land property is in fee simple ownership of the City of Key West. No revenues
were found to be collected for the private uses. The deed restriction directs revenues to be
placed back into water-related activities for the public in the event revenue is collected from
the private uses. In the event the restrictions in Deed Modification No. 19259-C are revised in
the future, it is suggested that language be placed in the modification terms for lease fees to be
collected from the private exclusive uses according to 18-21.011 F.A.C. and those collected fees
placed back into water-related activities for the general public.

See Audit Report for Garrison Bight / Key West Deed 19259-C for fina! detailed conclusion for
the portion deed area.
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SUBJECT

Review of Deed No. 19259-C, deeded by the Board of Trustees “BOT” to the City of Key West
“City”, containing restrictions and reverter, for compliance with modified deed restriction

language.

SCOPE AND OBJECTIVE

The scope of this report is to confirm compliance with the partial modification of deed
restrictions and reverter in modified Deed No. 19258-C. The modified deed caused a portion of
property within the original Deed No. 19259 to be modified to allow existing private docking
facilities. These existing docking facilities would be subject to the following additional
restrictions for which compliance is being confirmed.

A) Existing facilities may remain as they exist as of the BOT meeting October 3, 2006.

B} Existing facilities could only be used in conjunction with the uses occurring on the
uplands on the date of the BOT meeting, October 3, 2006.

C) Any new or modified construction at the facility would be subject to 18-21.004 and

18-21.0041 Florida Administrative Code (“FAC"}.
D) Ail revenues received by the City from the private use of submerged iands described

in the modified Deed No. 19259-C shall be solely used to fund operation of water-

related activities for the general public.
E} Any violation of the above restrictions shall cause land to automaticaily revert back

to the BOT.

METHODOLOGY

BPLA/Audit Section conducted an interview with staff from DEP/ South District, South Florida
Water Management District, City of Key West, DEP/Survey and Mapping and research was
conducted using various multi-media methods.

Procedures included review of:

eReview of South District and South Florida Water Management District records to ensure no
new permits were inadvertently issued for new or modified structures within the subject area.

eRequested site inspections within the subject area to ensure no modifications or new
structures were erected without authorization.

eReview of the City accounts receivable to confirm whether revenues were being received from
the subject area.

eReview of the City expenditures for Garrison Bight to ensure revenues received were being
placed back into general public water related activities.



sReview maps provided by Bureau of Survey and mapping to ensure there have not been
subsequent changes or releases.

BACKGROUND

The BOT in 1947 deeded 91.3 acres to the City which is inclusive of Garrison Bight and did not
include restriction or reverter language. In July 1965, Deed No. 19259 was corrected under
Deed No. 19259-A to add deed restrictions with reverter. The 1947 agenda item authorized the
public purpose clause but was inadvertently absent from the first deed in 1947. The restrictions
and reverter were added to solidify the intent of the original deed. The public purpose clause
was intended to restrict the lands use solely for public purpose and included tanguage to never
sale, convey or lease to any private party. This includes reversion language should such private

activity occur,

In September 1965, Deed No. 19259-A was modified under Deed No. 19259-B for the purpose
of releasing .446 acres of the property from the restrictions and reverter. This property was
filled during construction of the causeway, but outside of the right-of-way. The consideration
for this modification was $500 and approved by the BOT on August 10, 1965.

In July 1967, the City of Key West requested a release of the restrictions and reverter for 2.41
acres that were adjacent to the .446 acres released in Deed No. 19259-B for the purpose of
leasing a parcel to a tenant to fill and construct a pleasure boat dry storage facility. The request

was denied.

On October 3, 2006 the BOT approved a modification of Deed No. 19259-B under Deed No.
19259-C to modify the restrictions and reverter for approximately 3 acres in between Palm
Avenue and Roosevelt Blvd along Eisenhower Drive, on which existing private docking facilities
were located since the late 1960's. This modification included additional restrictions. The
additional restrictions are listed above in the Scope portion of this report. The public purpose
clause remained for the remaining area not subject to the modifications.

AUDIT SUMMARY

An audit was conducted of City of Key West modified Deed No. 19259-C for restriction
compliance found no changes since 2006 and no collection of revenue by the City therefore no
additional gains of public water-related facilities due to activities between Palm Avenue and

Roosevelt Boulevard along Eisenhower Drive.

Formula: All revenues collected by the City of Key West for the private uses located on
Eisenhower Drive between Paim Avenue and Roosevelt Boulevard shall be placed back into

gerneral public water-related activities.

CONCLUSION

A site inspection of the subject parcels under modification to Deed No. 19259-C was performed
on October 12, 2012. The most southeastern structure present at the 2006 BOT approved
modification is no longer present. Other than the elimination of that structure, all other
structures remain the same and under the same types of uses as present on October 3, 2006.



The aforementioned satisfies the deed restrictions (A) and {B) above. Deed restriction (C} is not
applicable since there were no modifications or additions to structures. Restriction (D) is not
applicable, no revenue is collected. There have been no confirmed violations of the restrictions

therefore (E) is not applicable.

SUGGESTED PROCEDURE CHANGES

There are no suggested changes to procedures for Department of Environmental Protection
staff, since this submerged land property is in fee simple ownership of the City. No revenues
were found to be collected for the private uses under the modification in Deed No. 19259-C.
The City has been remiss in collecting revenues for the rental of dock slips and/or the transfer
of exclusive use of docks within the modified area. The deed restrictions do not dictate that
revenues be collected for the use of the deeded lands. The deed restriction only addresses
upon collection of revenue, that the revenues are placed back into water-related activities for
the public. In the event Deed Modification No. 19259-C is revised in the future, it is suggested
that language be placed in the modification terms for lease fees to be collected according to 18-
21.011 F.A.C. and those collected fees placed back into public access or activities.

See Audit Report for Garrison Bight / Key West Deed 19259 for final conclusion for the entire
deed area.
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TRUSTEES OF THE INTERNAL IMPROVEMENT FUND
OF TEE STATE OF FLORIDA

DEED NO. 19259-A CORRECTIVE

KNOW ALL MEN BY THESE PRESENTS: That the undersigned,

the Trustees of the Internal Improvement Fund of the State of
Florida, under authority of law, for and in consideration of the
sum of Ten and 00/100 Dollars, {$10.00), the amount to them in
hand paid for original Deed No. 19259, receipt whereof is hereby
acknowledged, have granted, bargained and sold, and do by these
Presents grant, bargain, sell and convey. unto the CITY OF KEBY
WEST, FLORIDA, a municipal corporation of the State of Florida,
and its successors and assigns, forever, the following deseribed

land, to-wit:

Beginning at a point-on the center line of First Street,
if extended in a Northwesterly direction and at its in-
tersection with the ocutboard edge of the sea wall which
forms the northwesterly boundary of the side walk on tha
northwesterly eida of Roocsevelt Boulevard; thence pro-
ceeding in an east, northeasterly direction at an approx=-
imate bearing of North 73° East along the outer edge of
said sea wall, a distance of 1600 feet, more or leas, to
& point on the radius of and opposite the peint of curva-
ture of a curve to the left in said Roosevelt Boulevard
whose deflection angle ie 26° more or less, and thence
broceeding around the edge of said sea wall and parailel
to said curve for a distance of 255 feet, more or less,

to 2 point on the sea wall on the radius of and opposite
the Point of Tangency of said curve; thence proceeding a
distance of 560 Feet more or less in a northeasterly
direction at a bearing of North 45° East more or less to a
point where said seawall intersects the southerly boundary
of the fill which formerly supported the tracke and formsd
the property of the F. E. C. Railroad; thence turning to
the left approximately 135° and proceeding in a westerly
directioen along the South boundary of said property for a
distance of 1550 feet, more or less, to a point opposite
the east abutment of what formerly was a bridge over a gap
in the £ill at this point; thence continuing in a westerly
direction acroes said gap for a distance of B0 feet, more
or less, to a point oppesite an abutment on the West side
of said gap, the west abutment of a bridge over the gap;
thence continuing in a wegterly direction along the South
boundary of said fill for a distance of 2400 feet, more or
less, to a point at which the shors line turns to the left
approximately 95° more or less, and thence Proceeding in a
southerly direction at a bearing of 5° West, more or less,
along the high water mark of the shors line of Garrison
Bight, a distance of 725 feet, more or lese, to a peoint
where it intersects the center line of Palm Avenue, if




extended in an easterly direction; thence proceeding
in a south, southwesterly direction alonhg the high water
line a distance of 150 feet, more or less, to a point

vard: thence Proceeding at approximately right angles to
the left in a northeasterly direction and along the ount-
board edge of said gea wall a distance of 100 feet, more
or less, at a bearing of North 51° 30 West, more or less,
£o a point opposite the P. C. of a curve to the right in
the boulevard whose deflection angle is 21° more or less;
thence proceeding along the outer edge of said sea wall
and parallel to said curve for a distance of 310 feet,
more or less, to 3 point opposite the P, T. of saig curve;
thence continue along the outer edge of said sea wall in
2n east, northeasterly direction, a distance of 965 feet,
More or less, to the Point or Place of Beginning. Lying
and being in Section 33, Township 67 South, Range 25 East,
Monroe County, State of Florida, and containing 91.3 acres,
more or less. HMso W See 32, 7S, A5€ dﬁie
['A’ Ssec E) 234 S; 'QSE--

PROVIDED, HOWEVER, anything herein to the contrary not-
withstanding, this deed is given and granted upon the express cone
dition subsequent that the Grantee herein or its successors and
assigns sghall never sell or convey or lease the above described
land or any part therecof to any private persen, firm or corpora-
tion for any private use or purpose, it heing the intention of
this restriction that the said lands shall be used solely for

bPublie purposes.

It is covenanted and agreed that the above conditions
subsequent shall run with the land and any viclation thereof ghall
render this deed null and void and the above described lanads,
shall, in such event, revert to the Grantors or their BuCCessors,

TO HAVE AND TO HOLD the said above granted and described
premises and the appurtenances thereof, subject to the above
mentioned provisions and limitations, unto the sajid City of Key
West, Florida, and its successors and assigns, forever,

Thie deed corrects and supersedes a former deed numbered
19259, dated April 11, 1947, between the Trustess of the Internal
Improvement Fund as grantors, and the City of Key West, Floxida,
as grantee, wherein the public purpose clause as authorized by
gaid Trustees in ﬁeeting January 14, 1947, was inadvertently
omitted.

SAVING AND RESERVING unto the said Trustees of the
Internal Improvement Fund of the State of Florida, and their
successors, title to an undivided three-fourths of all phosphatea,

[225%~4 Corr.




IN TESTIMONY WHEREOF,

July

the lst

day of

minerals and metals, and title to an undivided one-half of all
petroleum that may be in, on or under the above described land,
with the privilege tc mine and develop the same.

the said Trustees of the Internal

Improvement Fund of the State of Florida have hereunto snbscribed
their names and have caused the official seal of said Trustees to
be hereunto affixed, in the City of Tallahassee, Florida, on this

, A. D, 1965.
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Treagurer .

Attorney General

c%‘ sa:.z oner of Agriculture

As and Constituting the Trustees
of the Internal Improvement Fund
of the Btate of Plorida.
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direction at a bearing of North 45° East moys or less to a
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of the £ill which formerly supported the tracks and formed
the ‘property of the F. E. C. Railyoad: thence turning to
the left approximately 135° and proceeding in a westerly
direction along the South boundary of said property for a
distance of 1550 feelt, more or less, tc a point cppnn.te
the east abutmen¥ of what formarly was a hr:.dge over 3 gap
.in the £ill at this point;
direction across maid gap for a distance of 80 feer, more
or less, to a point-dppesite an abutment on the Webt: wide
of said-gap, the west abutment of A bridge over the gap:
thanceé centinuing in a westerly wiraction along the Sauth
fboundary of said £i1l.fér a distance of 240D feet, ré or
» lease, to a point at which the shors lipe turns to daft
appréximately 95° more or less, and thence proceedsiRg’ in a
southerly directjon at ‘a'bgaring of 5° Weat, mors or legs,

Lo

'+ Bight, a distance ‘of 725 faat:] sorw orf lews, to a
- w)mra it 1mnb=t- un um£'zm of h;_l_.n‘ayw‘

! "
the amount to tnem in e

point where said seawall intersects the -southerly boendary.

theénce contlnuing in a westerly

‘§° . along the high water mafk of the shore lins aof G&r_rilqtn
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“’Btdr ' thénce ‘procesding pits.Ag mstely cight ‘angige to
s the'left in’'a narﬁhensgegly rect.x.on and'al-ang but-
“‘board edge’ of sajd mnéa wall.a ﬂiaﬁanee of 10 feet, more
+or less, at-a bearifg of North. 517 30' West, more or less,
... to a point ‘opposite the P.’ ¢. af a
; the boulevard whose dflection angld is 21° more or less-
: thencé proceeding aldhg tlhie outer edge of sald sea vaan
© .., and pArallel .to waid curve for a distance of 310 feet,
- * more or lessy to 2 point oppomite the P. T. of said curva;
‘ thence continue’ slong the onter adge of said eed wall in
an ‘east, northeasterly direction, a distance of 965 feet)

R TR X o

.

more or' less. to the Point'or Place of Beglmlmg- Lying -

and being .in Section 33, Township 67 South, Rangs 25 East,
Lo Monroe Ceunty, State of Florida, and contamxng 91.3 eu:res. .
- more ar J.esa. .

- SO . b *
- o

I .- PROVIDED, HOWEVER, anything hereinm to the contrary Aot~
*w;ths"med;ng, this deed is given and granted-upon the exprgse con-

A
. tion subseguent that the ‘Grantee herein or its suyccessors and A
i "~‘_-assigns shall never sell or convey or leasé the above descnbed ;
~ ¢ land or any, part thereof to any private peraen, firm or corpo ‘l,_ .

o .:'tlon fot any pr:vate use or purpose, it Peing the intention o
= U this restriction that the said lands shall be used solely for )

Tt e public purposes. -
: : . It im covenanted and agreed that the above conditidne
.9 uent "shall run with the -land.and any viglation thereof shall y

-render this deed null and void and the above described lapds, ;
. shallst in such event, revert to the Gra.nf.ors or their succescorv P

'.l

; " TO BAVE AND-TC HOLD the said above qranted enq] describog

ei— - fp-sem-.»se& and- the appurteninces  thereof, subjeck to the .abova -
- ’— rmentioned provisions and limitatiof#, unto the =aid C:.t"y of Keyn

FWwent, Florida, and its successeors and assigns, forsver. L

M p—.

ﬁ' *  This.desd cotrects and supersedes a Former deed numbe fed -
19259 dated ‘Apnl i, 1947. bet:ween the Truutees of. the Interral
Imp*totrement Fund...az .grantors; .and the c;.r.y of Key West, Frlorn.da.
.u grantee, where.!.n the publ;c puzpose clause. as authonzat!"by

said Trusteec‘in_meetmg -January 14, 2947, was inadvertently
amitted. _ e N

“ . BAVING ANKD RESERVING unto the said Tl'ueteea of. th oo
R Intarmll Improvement Fond of the State of .-Florida, ang thai LA
A uqccualorlf t.it.l.o to an undi.vidocl thm-fgsf1rt‘hn ‘of aJJ g;waphat.e. SR

’
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TRUSTEES OF THE INTERNAL IMPROVEMENT FUND
OF THE STATE OF FLORIDA

D50

DEED NO. 19259-B

EKNOW ALL MEN BY THESE PRESENTS: That the undersigned,
the Trustees of the Internal Improvement Fund of the State of
Florida, under authority of law, for and in consideration of the [
sum of Five Hundred and. 00/100 Dollars, {$500.00), to them in hand
paid by the CITY OF KEY WEST, FLORIDA, a municipal cerporation of |
the State of ¥lorida, have granted, bargained and sold, and‘do by
these presents grant, bargain, sell and convey, unte the said
CITY OF KEY WEST, FLORIDA and its successors and asgsigns, the
following described lands, to-wit:

A parcel of soveréignty land in Garrison Bight on the
Izland of Key West, Florida and being more particularly
described as follows:

Commence at the Southeast corner of the "City sewerage
plant property", the same point being on the Northerly
RM of Palm Avenue and also on the Northerly R/ of
Garrison Bight Causeway (State Job No, 90500-3604) at
right angles to station 9 plus 51.50 of said State Job;
run thence South 81° 26' 23" Bast along the Northerly
R/ of said Garrison Bight Causeway, 80 feet to the
Southeast corner of U. S, Navy property deseribed in
Deed Book G-12, pages 2 thru 4, of the Public Records
of Monroe County, Florida, said peint being the Point
of Beginning of the land herein described; thence con-
tinue South 81° 26' 23" Bast along the Northerly R/AW

of Garvison Bight Causeway, 94 feet:; thence run North
53° 33' 37" East along said Garrison Bight Causeway R/W,
106 feet; thance run North 47° 37' 32" West, 203.41 feat
to the East boundary of U, S. Navy property referred to
above; thence run South 8° 33' 37" West along the East
boundary of sajd U. 3. Navy property, 188.2 feet back
to %he Point of Beginning; containing 0.446 acres, more
or lees.

This deed is issued for the express purpoge of lifting
and removing the public purpose use provision as to the parcel
described herein as contained in Trustees of the Internal Improve-
ment Deed No. 19259-A Corrective, dated July 1, 1965, which deed

conveys a larger tract of sovereignty land to the City of Key
-

West, Florida, of which the parcel described herein is @ pPart o

-le

. P o
the public purpose use limitation in said Deed No. 192§§;A Cpr-—
rective being deseribed in the follewing words: ;gg] 5 =2
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"PROVIDED, HOWEVER, anything herein to the contrary not-
withstanding, this deed is given and granted upon the express con-
ditien subseguent that the Grantee herein or its successors and
assigne shall never sell or convey or lease the above described
land or any part thereof to any private person, firm or corpora-
tion for any private use or purpese, it being the intention of
this restriction that the said lands shall be usged solely for
public purposes.

It is covenanted and agreed that the above conditiocns
subsequent shall run with the land and any violation thereof shall
render thisz deed null and void and the above described lands,
shall, in such event, revert to the Grantors or their succesgsors. "

.TO.HAVE AND TO

premiseg forever,

SAVING AND RESERVING unto the sajid Trustees of the
Internal Improvement Fund of the State of Florida, and their
successors, title to an undivided three-fourths of all phosphatea,
minerals and metals, and title to an undivided one-half of all
petroleum that may be in, on or under the above described land,
with the privilege to mine and develop the same.

IN TESTIMONY WHEREOF, the said Trustees of the Internal
Improvement Fund of the &tate of Florida have hereunto subscribed
their names and have caused the official seal of said Trustees to
be hereunto affixed, in the City of Tallahassee, Florida, on this

the 29th  day of Septenmber . A. D. 1965.

132050
in me Govarnor

Monsor Covaty, Aotia - '
EARL R. ADAMS Hed (p Ac jiiy g |
IaaX OF circuit coym Comptroliler
e : Abtllgo—
Treasyre

3 .‘l;und %:/ 7_7@&%

Attorney General

CQ%%fssioner of Agriculture

As and Constituting the Trustees
of the Internal Improvement Frnmd. .

NOTE:

he attached instrument is executed in &
Internal Improvement Fund,

all members could mot be secu - f
States of the member whose signature is not inscribed.

made to "27 So. 2nd 524",
Court held that a majority of the Trustee

entire Board.

he name of the Trustees of the
by a majority of its menbers. Signature of

United
cagon of absence from the ;
el Reference is

i i Supreme
on v. Caldwell in which the
iy s may legally act for the

— -
Director M(f 2. //‘{,M:__

Prustees of the Internal Improvemant Fund
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Tallahassee, FL 32399-3000

BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT
TRUST FUND OF THE STATE OF FLORIDA

PARTIAL MODIFICATION OF DEED RESTRICTION AND REVERTER
DEED NO. 19259-C

KNOW ALL MEN BY THESE PRESENTS: That

WHEREAS, the BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST
FUND OF THE STATE OF FLORIDA (“Board of Trustees") is by Section 253.03, Florida Statutes,
authorized and empowered to modify restrictive covenants and reverters previously placed on state-
owned lands by the Board of Trustees at the time the Board of Trustees conveyed said lands to another
party unider the terms and conditions set forth herein; and,

WHEREAS, on January 14, 1947, the Board of Trustees approved the sale to the City of Key
West, Florida (“City™), of approximately 91.3 acres of sovereignty subimerged lands located in Garrison
Bight, Monroe County, Florida (the “Property”) and required that the deed to the City contain a
“reversion clause in event the land shoutd ever be used for other than public purposes;” and

WHEREAS, on April 11, 1947, by Deed No. 19259, recorded in Deed Book G-30, Page 330,

Public Records of Monroe County, Florida, the Board of Trusteas conveyed the Property, which is

Page 1 of 7
Partial Modification of Deed Restriction and Reverter
Deed No, 19259-C
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more particularly described in Deed No. 19259 and in Exhibit “A” attached hereto and by this
reference made 2 part hereof, to the City; and

WHEREAS, said Deed No. 19259 inadvertently omitted the public purpose deed restriction and
reverter authorized by the Board of Trustees at its January 14, 1947 meeting; and

WHEREAS, on July 1, 1965, the Board of Trustees issued Deed No. 19259-A Corrective to the
City, recorded in Official Records Book 354, Page 106, Public Records of Monroe County, Florida,
which corrects and supersedes the former Deed No. 19259, dated April 11, 1947, to include the public
purpase deed restriction (“Restriction™) and reverter (“Reverter”) authorized by the Board of Trustees
at its January 14, 1947 meeting; and

- WHEREAS, on September 29, 1965, the Board of Trustees issued Deed No. 19259-B to the

City, recorded in Official Records Book 357, Page 489, Public Records of Monroe County, Florida, for
the purpose of releasing 0.446 acres of the Property from the Restriction and Reverter; and

WHEREAS there appears to be existing private docking facilities on the portion of the Property
that abuts uplands along Eisenhower Drive between the Palm Avenue Causeway and Roosevelt
Boulevard and these private docking facilities may violate the Restriction and Reverter; and

WHEREAS, the Board of Trustees and the City wish to modify the Restriction and Reverter
only for that portion of the Property on which the existing private docking facilities are located; and

WHEREAS, the City did approve this Partial Modification of Deed Restriction and Reverter on
the J 7’Lday of Odﬁlﬂtf , 2006; and

WHEREAS, the Board of Trustees did approve this Partial Modification of Deed Restriction
s
and Reverteron the 3~ day of 00"0‘0!;—- ., 2006.

Page 2 of 7
Partial Modification of Deed Restriction and Reverter
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NOW THEREFORE, for and in consideration of the foregoing recitals and of the mutual

covenants, terms and conditions herein contained, and other good and valuable consideration, the

Board of Trustees and the City hereby agree as follows:

1. For that portion of the Property lying directly below the existing private docking
facilities abutting uplands along Eisenhower Drive between Palm Avenue Causeway and Roosevelt

Boulevard the Restriction and Reverter contained in Deed Number 19259-A Corrective are hereby

modified as follows:

(a) Inaddition to public purposes, that portion of the Property described in this paragraph 1.
may also be used for those private docking facilities that are in existence on the date the Board
of Trustees approved this Partial Modification of Deed Restriction and Reverter. Said existing
private docking facilities are shown on Exhibit “B” attached hereto and by this reference made
a part hereof.

(b) Said existing private docking facilities may only be used in conjunction with the uses
occurring on the uplands on the date the Board of Trustees approved this Partial Modification
of Deed Restriction and Reverter.

(c) Any new construction or modification to said existing private docking facilities shall be
subject to the provisions of Rules 18-21.004 and 18-21.0041, Florida Administrative Code, in
effect at the time of the new construction or modification.

(d) All revenues received by the City from the private use of the submerged lands described in
this paragraph 1. shall be used solely to fund the operation of water-related activities for the %
general public.

(e} Any violation of the restrictive covenants described in this paragraph 1. shall cause the
tands described in this paragraph 1. to revert to the Board of Trustees or its SUCCESSOrS,

2. Except as expressly modified hereby, the original terms and conditions of the
Restriction and Reverter contained in Deed No. 19259-A Corrective shall remain unchanged in each
and every respect for the Property, less and except that portion thereof {a} described in paragraph 1.
above, and (b) described in Deed No. 19259-B, and the same are hereby ratified, approved and
confirmed by the Board of Trustees and the City as of the date of this Partial Modification of Deed

Restriction and Reverter.

Page 3 of 7
Partial Modification of Deed Restriction and Reverter

Deed No. 19259-C
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8 The terms of this Partial Modification of Deed Restriction and Reverter shall be binding
upon and inure to the benefit of the parties hereto and their respective successors and assigns.
IN WITNESS WHEREOQF, the parties have caused this Partial Modification of Deed

Restriction and Reverter to be executed the day and year last written below.

BOARD OF TRUSTEES OF THE INTERNAL
IMPROVEMENT TRUST FUND OF THE
STATE OF FLORIDA

d ' (SEAL)
Witness OPPELL, ASSISTANT
VickneF. T DIRECTOR, DIVISION OF STATE
Prigt/Type Witnes LANDS, STATE OF FLORIDA

M DEPARTMENT OF ENVIRONMENTAL

WA PROTECTION

Witness

S ;lgo “ 2. ¥M;JQ i[L[! \ Date: /&/S//dG
Print/Type Witness Name
STATE OF FLORIDA
COUNTY OF LEON

The foregoing instrument was acknowledged before me this 5‘_ day of
2000, by Deborah Poppell, as Assistant Director, Division of State Lands, State of Florida Department
of Environmental Protection, as agent for and on behalf of the Board of Trustees of the Internal
Improvement Trust Fund of the State of Florida, who is personally known to me,

(SEAL) JJ/ cfon Lq J‘H’Jﬁa—_\__
Nuotary Public, State of Florid

) —VICTORIAF THOMPEON
Approved as to Form and Legality Print/Type Notary Name Comers DOOASE
- i ﬁ\. Explops 12M200H
Ronded [ WL
By: . Commission Number: N m:qm,u
DEP Attorney
My Commission Expires:
Page 4 of 7
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Witness
24 P
Print/Type Witness Name

_ﬁm@ ~£ Dd" /VRLA'

Print/Type Witness Name

STATE OF FLORIDA
COUNTY OF MONROE

Key West, Florida.

Dochi 161251p
BkW 2251 pgy 1299

West, Florida

veea L

DO Lo;_;_ A vael—
Print/Type Name

Title: C"Lﬁ WW@%
(Official Scal)

Date: LD ! b-b' QLQ

s 11 cayor X070 é er
20 L, g‘: e;fjo'(mg io;mg i@h udz,ni was, as c@)ﬁﬁ?ﬁm_ﬁﬁ edﬂasel? day. :i behalf of the City of

(SEAL)

$ {‘HU{{ Cheryl Smith
Commission # DD537351
;ae? Expires June 8, 2010

,. Boncwed Triy Fam - imurance, inc 003357010

Page 5 of 7

Notary Public, of Florida

Chery | Smith

Printed/Typed/$tamped Name

Commission Number:

Commission Expires:
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EXHIBIT "A"
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Department of
Environmental Protection

Marjory Stoneman Douglas Buitding

3900 Commonwealth Boulevard Colleen M, Cagrilte
Tallahassee, Florida 32399-3000  Secretary
STATE OF FLORIDA
COUNTY OF LEON
CERTIFICATE

1, Cynthia Muir, do hereby certify that the Governor and Cabinet, sitting as the Board of
Trustees of the Internal Improvement Trust Fund of the State of Florida, met on October 3,
2006, and approved the following Item 1 on the agenda for that date.

Item 1 City of Key West Deed Restriction Modifiéation

REQUEST: Consideration of a request for a partial modification of a deed restriction on
approximately 3 acres of submerged lands contained in Board of Trustees Deed Number

19259-A to the City of Key West.
COUNTY: Monroe
APPLICANT: City of Key West (City)

LOCATION: Section 33, Township 67 South, Range 25 Fast

STAFF REMARKS:
Site History

On April 11, 1947, the Board of Trustees conveyed approximately 92 acres of sovereignty
subroerged land, known as Garrison Bight (Bight), to the City. The Board of Trustees
approved the sale, subject to a reversionary clause whereby the land would revert should it
ever be used for other tham public purposes; however, the public purpose clause was not
included when Deed Number 19259 (original deed) was issued to the City.

A series of correspondence from July 1959 shows that the City became aware of the omission
and notified the Director of the Trustees of the Internal Improvement Trust Fund that the City
had previously leased portions of the Bight, and intended to lease another portion of the Bight
to a private entity for 2 public marina. Attorney Generat R.W. Ervin opined that the City was
bound to use the property for public purposes and suggested that the City Commission should
retain the authority to revoke or terminate the lease in the event that any development should
occur that was not in the public’s interest.

“Mere Protection, Less Process”

Printed on recycled paper.



Certificate for Item 1
October 3, 2006 Trustees’ Agenda
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At the October 8, 1963 Board of Trustees’ meeting discussion of the proposed lease, the City
inquired as to whether the public purpose restrictions on the Bight would hinder the State Road
Department’s construction of a causeway and bridge. Attorney General. Ervin suggested
amending the original deed to (1) include the public purpose clause, (2) add specific reference
to the road construction and marina, and (3) require that the Board of Trustees review and
approve the lease terms and design for the marina. DEP staff recommended that the Attorney
General, rather than the Board of Trustees, approve the lease provisions which would ensure
the public purpose requirement was met. This recommendation was approved by the Board of
Trustees, and Attorney General Ervin subsequently granted approval of the lease on October
22, 1963.

On July 1, 1965, the Board of Trustees issued Corrective Deed Number 19259-A (corrective
deed), which superseded the original deed and added the reversionary language on the 92 acres
originally conveyed. Soon after, the City requested a release of the public purpose clause from
a 0.446-acre portion of the 92 acres that was partially filled during construction of the
causeway, but outside of the right-of-way. The request was approved by the Board of Trustees
on August 10, 1965, and Deed Number 19259-B was issued upon the City’s consideration
payment of $500.

On July 18, 1967, the City requested 2 release of the public purpose clause on an additional
2.41 acres that are adjacent to the 0.446-acre parcel, for the purpose of leasing the parcel to a
tenant to fill and construct a dry storage for pleasure boats. The City submitted $2,892 for
consideration of the release. At the October 12, 1967 Board of Trustees meeting, the Board of
Trustees denied the City’s request and the consideration was returned.

Current Status

Since the late 1960s, several privatc docks have been constructed along the western shoreline
of the Bight between the Palm Avenue Causeway and Roosevelt Boulevard without
consideration of the public purpose clause in the corrective deed. Of the five existing docks
within the three-acre parcel, two are private multi-slip docks that exceed the 40:1 ratio, one of
which was erroneously issued a Department of Environmental Protection permit in 2005 for
the installation of two new finger piers for two slips. Mr. Ed Swift, the owner of the parcel
located at 719 Eisechower Drive, applied to expand his existing dock, which was constructed
sometime between 1991 and 1994 prior to his ownership, but the permitting process was halted
when the deed restriction was discovered.

While the City is committed to maintaining public access to the water within the Bight, it is
also interested in allowing existing structures to remain 1o provide additional docking facilities
in the area. The continuing demand for docking facilities in and around the City remains a
significant issue, which was clearly demonstrated when the City and DEP relocated the
liveaboards in Houseboat Row to the Bight.
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Until such time as the issue is addressed, no permits can be issued to reconfigure docks or
repair dock facilities that may be damaged as a result of storms. Staff is recommending that
the Board of Trustees grant the partial modification of the deed restriction on approximately 3
acres along the shoreline between the Palm Avenue Causeway and Roosevelt Boulevard. All
existing structures within the 3-acre area will be allowed to remain, with any future expansion
of a structure being subject to chapter 18-21, Florida Administrative Code. In addition, the
City shall utilize all revenue generated through the leasing of the submerged Iand to fund the
operation of water-related activities for the general public. This would allow the historic use
to continue at those facilities that were constructed many years ago thereby maintaining the
docking space currently available in the area, allowing modifications to the configuration of
existing docks within the subject area and performance of necessary repairs in the case of
storm damage, and finally, generating revenue that will fund activities for the general public.

A consideration of the status of the local government comprehensive plan was not made for
this item. The Department of Environmental Protection has determined that the proposed

action is not subject to the local government planning process.

RECOMMEND APPROVAIL

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the Seal of the Board of
Trustees of the Internal Improvement Trust Fund on this 3rd day of October A.D., 2006.

¢
Fhoe X VR ggan”
Cynthid Muir, Difector
Office of Cabinet Affairs




Florida Department of Governor
Environmental Protection et vinvara r
Marjory Stoneman Douglas Building S;—:-crelary

3900 Commonwealth Boulevard, MS 110
Taflahassee, Florida 32329-3000

August 19, 2013

Marilyn Wilbarger

City of Key West

P.O. Box 1409

Key West, FI. 33041-1409

RE:  Deed Restrictions and Reverter for Deed#19259-A,B and C ~City of Key West

Dear Ms. Wilbarger,

An internal audit was conducted by the DEP/BPLA/ Audit Section of the City of Key
West Corrective Deed No. 19259-A, B and C for restriction compliance. The City of Key
West is found to be out of compliance with existing deed restrictions in Corrective Deed
No. 19259-A and B. The City has leased water-related facilities to third party private
entities such as, but not limited to, A-1 Boatyard, Garrison Bight Marina and Key West
Community Sailing Center. These rentals are not consistent with the restriction within
the deed language to “never sell or convey or lease” the lands or parts thereof to any
“private person or firm, or corporation for any private use or purpose”, The facilities
are renting the upland and submerged area within the deed and appear to be receiving
profits from these private business ventures. The lease fees received by the City are
being placed into the City’s general fund.

With regard to Corrective Deed No. 19259-C, it appears that the City of Key West is not
collecting revenue from the private structures under private lease agreements. We just
wanted for you to be aware, as the agenda item indicates, that if the City ever does
collect revenue that those fees collected must be placed back into water-related activities
for the general public.

A copy of the audit, deeds and past agenda item have been enclosed. We look forward
to working with your office in this matter and look forward to hearing from you for an

amicable solution.

‘More Protection, Less Process
wiww dep stale 1 us
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Tlease do not hesitate to call Jay Scott or myself if you have any questions at (850) 245-
2555, or send an email to jay.f.scott@dep.state.fl.us.

Sincerely,

yrevn

Scott Woolam
Project Manager
Division of State Lands

Cc: Cheryl McCall, Bureau of Public I.ands Administration
Stephanie Leeds, Division of State Lands

C:\Documents and Settings\ Woolam_S\ Local Settings\ Temyporary Internel Files\ Content.Outlook\QCZNOBWT Contact Letter-
City of Key West {2).docx



THE CITY OF KEY WEST

Post CfTive Bos 109 Key West L3304 - 1309 (305 ) w04 3700

November 14, 2013

Scott Woolam

Florida Department of Environmental Protection
3900 Commonwealth Boulevard, MS110
Tailahassee, FL 32399-3000

RE: Deed 19529 A, B, C Deed Restriction Corrective Procedural Changes

Dear Mr. Woolam:

The City of Key West appreciates the opportunity to work with your department to make
corrections to the procedures concerning the use of the submerged lands within the deed 19529 A,

B, C.

The city will take the following immediate actions:

1.

Surveys will be obtained for all submerged land areas that are currently being utilized by
private owners along Eisenhower Drive and will include Garrison Bight Marina, A-1 Boatyard
and the Key West Community Sailing Center to establish the square footage of each area. Once
received, copies of the surveys will be forwarded to your department.

The surveys will then be utilized to enter into new submerged land lease agreements and to
amend existing lease agreements to add submerged land use and fees.

The lease rates charged will be consistent with the fees charged under F.A.C. 18-21.011 (b) to
include the base fees, discounts, surcharges and other payments as may be required. Copies of
the fully executed lease agreements will be forwarded to your office.

All revenues collected from the use of the submerged land in this deed will be placed back into
water-related activities for the general public. The City will provide an annual report of the use
of the revenues derived from the submerged land uses herein described as may be required or
requested.

It is our hope that these corrections will bring the City into compliance with the deed as we work
together to insure maximum benefit and use of the submerged land for all of the citizens of
Florida and would appreciate your confirmation of the same.

Sincerely,
A%;/,k%@ e
Marilyn D. Wilbarger, RPA, CCIM

Senior Property Manager
City of Key West

ey to the Cartbbean — average yearly temperature 77 © Fahrenfieit.
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April 14,2014
Ms. Marilyn Wilbarger APR 1 6 2014
City of Key West
PO. Box 1409 CITY MANA o

Key West, Florida 33041-1409
RE: Deed No. 19529 A. B. C Deed Restriction Corrective Procedural Changes

Dear Ms. Wilbarger:

Thank you for your letter dated November 14, 2013, addressing the activities within
Board of Trustees” Deed No. 19529 at Garrison Bight in Key West. We appreciate your
timely response addressing the non-compliance of deed restrictions noted in the
Department’s 2013 audit of the deed.

The Board of Trustees’ approved a waiver of deed restrictions over a portion of Deed No.
19529 at its October 3., 2006 meeting. The procedural changes outlined in your letter are
consistent with the actions required by the Board of Trustees in 2006 and, although the
waiver did not reference the private leases that were cited in the current audit, the Board
of Trustees did approve more exclusive activitics than what is currently taking place.
With this in mind we are requesting the City make the procedural changes stipulated in
your response letter and submit documentation within 60 days to confirm the actions.

Thank you for your cooperation and assistance on this matter and contact me if you have
further questions or concerns.

Sincerely,

Jot "

Scott E. Woolam
Program Manager
Division of State Lands

SEW/vt
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