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Application for Variance 
City of Key West, Florida • Planning Department 
1300 White Street • Key West, Florida 33040 • 305-809-3764 • www.cityofkeywest-fl.gov 

 
 

Application Fee: $2,300.00 / After-the-Fact: $4,300.00 
(includes $200.00 advertising/noticing fee and $100.00 fire review fee) 

 
Please complete this application and attach all required documents. This will help staff process your request 

quickly and obtain necessary information without delay.  If you have any questions, please call 305-809-3764. 

 
PROPERTY DESCRIPTION: 
Site Address:                                                                                                                                                                              

Zoning District:                                                                       

Real Estate (RE) #:                                                                    

Property located within the Historic District?                  ☐ Yes        ☐ No 
 

APPLICANT:              ☐ Owner                     ☐ Authorized Representative 

Name:                                                                                                                                                                                          

Mailing Address:                                                       

City:                                                                                                              State:                              Zip:                              

Home/Mobile Phone:                                                      Office:                                         Fax:                                             

Email:                                                                                                                                                                                          
 

 

PROPERTY OWNER: (if different than above) 

Name:                                                                                                                                                                                          

Mailing Address:                                                                                                                              

City:                                                                                                              State:                              Zip:                              

Home/Mobile Phone:                                                      Office:                                         Fax:                                             

Email:                                                                                                                                                                                          
 

 

Description of Proposed Construction, Development, and Use:    
 
 
 
 
 

List and describe the specific variance(s) being requested: 
 

 
 
 
 
 
 

Are there any easements, deed restrictions or other encumbrances attached to the property?  ☐ Yes ☐ No 

If yes, please describe and attach relevant documents:    

13 Hilton Haven Dr.

MDR & C

00001870-000000

X

X
Trepanier & Associates, Inc.

1421 First Street #101

Key West FL 33040

NA                     305-293-8983      305-293-8748

owen@owentrepanier.com

William R Grosscup Rev Trust

13 Hilton Haven Road

Key West                                               FL   33040

NA                      c/o325-293-8983    c/o305-293-8748

c/o owen@owentrepanier.com

List and Describe the specific variance(s) being requested: 
Front Yard Setback - Sec. 122-270(6)a.1. of 10.9ft from the 23.4ft required to the 
12.5ft proposed. Coastal Construction Control Line - Sec. 122-1148(a)2. of 30ft 
from the 30ft required to the 0ft proposed. Impervious Surface. 122-270(4)b.1. of 
47.5% from the 50% allowed to the 97.5% proposed. Wetland Buffer Zone - Sec. 
110-91. of 25ft from the 25ft required to the 0ft proposed; Landscaping - Sec. 
108-412(a) from the 20% required to the 1.9% proposed; Open Space - Sec. 108-346
(6)from the 21% required to the 1.9% proposed.

Construct a 1,339.5 sq. ft. single family residence. 

X

Resolution 10-236 and Access Easement

Revised 
04/27/20
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Will any work be within the dripline (canopy) of any tree on or off the property? ☐ Yes ☐ No 

If yes, provide date of landscape approval, and attach a copy of such approval. 

 
Is this variance request for habitable space pursuant to Section 122-1078? ☐ Yes 

 

 
 

☐ No 

 
 

Please fill out the relevant Site Data in the table below. For Building Coverage, Impervious Surface, Open 
Space and F.A.R. provide square footages and percentages. 

 

Site Data Table 

Code 
Requirement 

Existing Proposed Variance Request 

Zoning   

Flood Zone  

Size of Site  

Height    

Front Setback    

Side Setback    

Side Setback    

Street Side Setback    

Rear Setback    

F.A.R    

Building Coverage    

Impervious Surface    

Parking    

Handicap Parking    
Bicycle Parking    

Open Space/ Landscaping    

Number and type of units    

Consumption Area or 
Number of seats 

   

 

 
 

This application is reviewed pursuant to Section 90-391 through 90-397 of the City of Key West Land 
Development Regulations (LDRs). The City’s LDRs can be found in the Code of Ordinances online at 
http://www.municode.com/Library/FL/Key_West under Subpart B. 

 

 
 

*Please  note,  variances  are  reviewed  as  quasi-judicial  hearings,  and  it  is  improper  for  the  owner  or 
applicant to speak to a Planning Board member or City Commissioner about the hearing. 

X

X

Please See attached 
Data table



13 Hilton Haven Dr.

Site Data Required/ Allowed Existing Proposed Comments Required/ Allowed Existing Proposed Compliance Required/ Allowed Existing Proposed Compliance

Zoning Combined MDR C-OW

FEMA NA AE-8 & AE-9 No Change Complies NA AE-8 No Change Complies NA AE-9 No Change Complies

Site Size 457,380.0 36,366.0     No Change Complies 21,780.0    3,380.5   No Change Complies 435,600.0   32,985.5    No Change Complies

Building Coverage Varies 2,832.5      1323.0 2,823.0         Complies 35% 1,183.2    0.0 1,500.0         NonCompliant 5% 1,649.3       1,323.0       No Change Complies

Front Setback Varies 23.4            23.4             12.5               Variance 23.4            23.4        12.5               NonCompliant NA 0.0 No Change Complies

Side Setback Varies 7.0              7.0                No Change Complies 7.0               7.0           No Change Complies NA 7.0               No Change Complies

Rear Setback Varies 20.0            +20.0 No Change Complies 20.0            NA No Change Complies NA +20.0 No Change Complies

Shoreline Setback Varies 30.0            0.0 No Change Complies 30.0            0.0 No Change Complies NA 0.0 No Change Complies

FAR Varies 329.9         0.0 No Change Complies 0.0 0.0 No Change Complies 0.01 329.9          0.0 No Change Complies

Density Varies 1.24            1 No Change Complies 16 1.24          1 No Change Complies 0.1% 0.0               0.0 No Change Complies

Building Height Varies Varies Varies Complies 30.0            <30.0 26.1 Complies 25.0 <25.0 No Change Complies

Impervious Ratio Varies 3,677.6      35,040.5     35,465.5       Variance 60% 2,028.3    61% 78% NonCompliant 5% 1,649.3       100% No Change Complies

Landscape 21% 7,636.86    1.4% 1.9% Variance 20% 676.1       15% 20% Complies 20% 6,597.10     0% No Change Complies

Open Space 20% 7,273.20    1.4% 1.9% Variance 35% 1,183.2    15% 22% Improvement 20% 6,597.10     0% No Change Complies























Executive Summary

James K. Scholl, City ManagerTo:

Larry R. Erskine, Chief Assistant City AttorneyFrom:

Date: July 19, 2010

Approval of Settlement Agreement in Bert Harris Act claim
13 Hilton Haven Drive/William Grosscup

Subject:

Action Statement:
This is a request for the City Manager and Commission to consider and approve the attached
Settlement Agreement in the matter referenced above.

Background:
In April of 2005, the improvements located on William R. Grosscup’s property at 13 Hilton Haven
Drive were destroyed by fire. City records, as well as aerial photographs, indicate that a floating
home and a pile-supported, two-story structure existed on the property at the time of the fire. In July
of 2005, the Florida Department of Environmental Protection (DEP) approved the replacement of the
pilings located on the bay bottom adjacent to the property. Sometime prior to February of 2006, Mr.
Grosscup began construction of a single family dwelling approximately 3,200 square feet in size on
concrete support pilings located partially over the bay bottom. On February 8, 2006, the City’s Code
Compliance Department issued a stop work order based on Mr. Grosscup’s failure to obtain a
building permit from the City.

In March of 2006, Mr. Grosscup applied to DEP for a permit to construct the dwelling which was the
subject of the stop work order on pilings located partially over the bay bottom. The Florida
Department of Community Affairs (DCA) objected to the permit, which DEP later denied. In
November of 2006, Mr. Grosscup provided notice to DEP and DCA of his intention to file a claim
pursuant to Section 70.001, Florida Statutes, more commonly known as the Bert Harris Act. Mr.
Grosscup alleged that the actions of DEP and DCA caused an inordinate burden to him. At that time,
the City was not made a party to the claim. The provisions contained in the Bert Harris Act require
government entities to make good faith settlement offers in response to claims. DCA offered a
settlement which called for Mr. Grosscup to rebuild the original dock structure with a second story
facility used exclusively for storage and to allow the replacement of the floating home, both in the
original footprint. In its response, DEP indicated that it needed additional information in order to
properly analyze the proposed project. On May 22, 2007, Mr. Grosscup rejected the settlement
proposed by DCA and DEP, and filed suit in circuit court. The City was not a party to the litigation
at that time.

In April of 2008, Mr. Grosscup presented the City Planner a proposal to construct the dwelling which
was the subject of the stop work order. On April 16, 2008, the City Planner provided Mr. Grosscup
with a memorandum outlining the City Planning Department’s analysis of the proposed development
which outlined the steps necessary to permit the structure which was the subject of the stop work



order. That same day, Mr. Grosscup requested to move forward as outlined in the memorandum. On
May 20, 2008, the City Commission passed Resolution No. 08-157, granting permission to initiate a
development agreement for the proposed project. However, on May 28, 2008, Mr. Grosscup
forwarded the City Planner an email objecting to a number of the issues discussed in her
memorandum. The City Planner responded to that email, which Mr. Grosscup attempted to appeal to
the City Commission as an administrative interpretation. It was the position of City staff that the City
Planner’s response was not appealable. However, Mr. Grosscup obtained an order from the Circuit
Court directing the City Commission to consider his appeal of the City Planner’s determination.
After a public hearing on the matter, the Commission upheld the City Planner’s interpretation.

On October 24, 2008, Mr. Grosscup provided the City his notice of intention to file a claim pursuant
to the Bert Harris Act. In his claim, Mr. Grosscup alleged that the City’s failure to recognize his
build-back rights constituted a denial of his vested rights, a denial of his right to due process, and
also caused an inordinate burden to him and his property. The Bert Harris Act defines “inordinate
burden” or “inordinately burdened” as a governmental action which “has directly restricted or limited
the use of the real property such that the property owner is permanently unable to attain the
reasonable, investment-backed expectation for the existing use of the real property or a vested right
to a specific use of the real property with respect to the real property as a whole, or that the property
owner is left with existing or vested uses that are unreasonable such that the property owner bears
permanently a disproportionate share of a burden imposed for the good of the public, which in
fairness should be borne by the public at large.”

Pursuant to the provisions of the Bert Harris Act, after receipt of the notice of Mr. Grosscup’s claim,
the Commission approved a settlement offer which called for Mr. Grosscup to replace the preexisting
pilings as well as the floating structure. The offer also called for him to replace the preexisting
storage structure without expansion.

On May 28, 2009, Mr. Grosscup rejected the City’s settlement offer and filed his circuit court action
against the City. Thereafter, Mr. Grosscup’s lawsuit against DCA and DEP was consolidated with
his cause of action against the City. In addition, earlier this year, Mr. Grosscup filed suit in federal
court against, DCA, DEP, the City, and the Army Corp of Engineers based on the same allegations
present in the circuit court action.

From the beginning, tire parties have acknowledged that Mr. Grosscup has the right to build back the
improvements which existed prior to the 2005 fire. However, DCA, DEP, and the City did not
initially agree with Mr. Grosscup’s position regarding the size of the demolished storage structure.
Mr. Grosscup’s initial offer to settle the lawsuits called for him to rebuild a storage structure which
DCA, DEP, and the City believed to be larger than the original structure. Further, the proposed
structure was to be located almost entirely over water. However, as the litigation progressed, Mr.
Grosscup reduced the size of the proposed storage structure several times. DCA, DEP, and City staff
believe that the storage structure depicted in Mr. Grosscup’s last revision is approximately the same
size as the original structure.

The proposed settlement agreement provides that Mr. Grosscup may construct a pile supported
concrete deck structure with a total footprint not to exceed 1250 square feet with a non-habitable
storage enclosure on the deck with a footprint not to exceed 650 square feet. In addition, he may
rebuild his dock and replace the houseboat which previously existed. The agreement calls for Mr.



Grosscup to execute a deed restriction in perpetuity in favor of tire City, preventing use of the storage
space for living, sleeping, or cooking. Further, he would be required to dismiss with prejudice his
state and federal lawsuits against DCA, DEP, and the City, with each party liable for its costs and
attorneys’ fees. DCA and DEP have agreed to the proposed settlement.

Recommendation:
Approve the attached Settlement Agreement.



*

*
SEP 0 8 2010

City Attorney's Office
IN THE CIRCUIT COURT OF THE 16TH

JUDICIAL CIRCUIT IN AND FOR
MONROE COUNTY,FLORIDA

WILLIAM R. GROSSCUP,

Plaintiffs,

CASE NO. 2007-CA-680-Kv.

FLORIDA DEPARTMENT OF
COMMUNITY AFFAIRS, FLORIDA
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and CITY OF
KEY WEST,

Defendants.

SETTLEMENT AGREEMENT AND STIPULATION FOR
ENTRY OF AGREED ORDER APPROVING SETTLEMENT AGREEMENT

Plaintiff, WILLIAM R. GROSSCUP (“GROSSCUP"), and Defendants, FLORIDA

DEPARTMENT OF COMMUNITY AFFAIRS (“DCA”), FLORIDA DEPARTMENT OF

ENVIRONMENTAL PROTECTION (“DEP") and CITY OF KEY WEST (“KEY WEST"),
by and through their undersigned representatives, hereby submit their Settlement
Agreement and Stipulation for Entry of Agreed Order Approving Settlement Agreement,
and state:

RECITALS

Whereas, on or about May 22, 2007, GROSSCUP brought this action against

DCA and DEP for declaratory judgment and damages pursuant to Section 70.001,
Florida Statutes.

Whereas, on or about May 28, 2009, GROSSCUP brought a related action

against KEY WEST for declaratory Judgment and damages pursuant to Section 70.001,
Florida Statutes. On September 17, 2009, Plaintiffs cases against DCA, DEP, and KEY

WEST were consolidated.

OIOZ « 0 03AI3D3H SSCft; w' f U ,’i tiii?ft



Whereas, the parties now desire to amicably resolve their litigation.
NOW THEREFORE, in consideration of the mutual covenants contained herein,

and other good and valuable consideration, the receipt of which is hereby

acknowledged, the parties agree as follows:

All of the above-contained recitals are true and correct and are1.
incorporated herein by reference.

The parties have agreed to settle, fully and finally, all differences and2.

disputes arising out of the consolidated cases styled, Grosscup v. Florida Department of

Community Affairs and Florida Department of Environmental Protection, Case No.

2007-CA-680-K and Grosscup v. City of Key West, Case No. 2009-CA-925-K.

Therefore, the parties hereby stipulate that all matters raised by the pleadings, or which

could have been raised, between the parties in the consolidated cases have been

amicably settled.

In full and final settlement of the consolidated cases, the parties agree as3.
follows:

(a) The DCA, DEP and KEY WEST agree that GROSSCUP shall be

entitled to construct on his property a pile supported concrete deck structure (total

footprint not to exceed 1250') with non-habitable storage enclosure on deck (not to

exceed 650’); and permanently moor his floating home (habitable) to the pile supported

deck structure in accordance with the engineering pians/drawings attached as

Composite Exhibit "A” (hereafter the “Project").
(b) DCA shall withdraw its objection to the Environmental Resource

Permit and DEP shall cause within thirty days of the Court’s approval of this Settlement

2



Agreement, the issuance of permits from DEP authorizing GROSSCUP to construct the

Project.
Key West shall cause within fifteen days of issuance of permits(c)

from both DEP and Army Corps of Engineers for the Project, the issuance of permits

from KEY WEST authorizing GROSSCUP to construct the Project.

(d) DCA shall withdraw its objection to the Environmental Resource

Permit and DEP and KEY WEST shall cause the issuance of any additional approvals,

waivers, variances, special exceptions, permits and/or extensions that may be required

to complete the Project and that are within their control to grant. The DCA will write a

letter indicating that no appeal wili be taken during the 45 day period identified in Rule

9J-1,FAC.
(e) GROSSCUP acknowledges that he may not begin construction of

the Project until he obtains a permit from the United States Army Corps of Engineers

(“USACE”). DCA, DEP and KEY WEST agree they will cooperate with GROSSCUP

and will not interfere with his efforts to obtain a permit from USACE.
(f) Prior to the final inspection of the Project and issuance of certificate

of occupancy, GROSSCUP expressly agrees herein to execute a restrictive covenant in

perpetuity in favor or KEY WEST in a form acceptable to the City Attorney, preventing

use of the storage space as habitable space as that term is defined in the residential

section of the Florida Building Code. Specifically, GROSSCUP shall be prohibited from

utilizing the storage area for living, sleeping, eating or cooking.
(g) To the extent GROSSCUP may be required by other agencies to

obtain consents, approvals, waivers, variances, special exceptions, permits and/or

3
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extensions to complete the Project, DCA, DEP and KEY WEST agree they will

cooperate with GROSSCUP and will not interfere with his efforts to obtain them.
Upon the Court’s approval of this Settlement Agreement and

GROSSCUP’s receipt of permits for the Project from DEP and KEY WEST, the parties

agree to exchange the Genera! Releases attached as Composite Exhibit “B.”
Further, upon the Court’s approval of this Settlement Agreement, GROSSCUP

expressly agrees herein to dismiss with prejudice its claims against DCA, DEP and KEY

WEST in the matter styled, Grosscup v. Colonel Alfred Pantano, Jr., District

Commander for the Army Corps of Engineers, Jacksonville District, United States Army

4.

Corps of Engineers, Florida Department of Community Affairs, Florida Department of

Environmental Protection, City of Key West and United States, Case No. 10-10015-CIV-
MARTINEZ/ BROWN in the United States District Court for the Southern District of

Florida, with each party to bear their own costs, expenses and attorney’s fees.

5. The parties herein expressly agree that this Settlement Agreement is

contingent upon Court approval. In the event the Settlement Agreement is not

approved by the Court for any reason whatsoever, this Settlement Agreement and the

provisions herein shall be void and of no further force and effect.

6. The parties hereby submit themselves to the jurisdiction of the Sixteenth

Judicial Circuit Court in and for Monroe County, Florida for all purposes relating to this

Agreement, including, but not limited to, its enforcement.

7. This Agreement is binding upon the parties and their respective

successors, heirs and assigns and relates solely to the approved engineering plans/

drawings attached as Composite Exhibit “A." Plaintiff will cure any material

4



deviations from the approved plans within 30 days notice from HEY WEST or DCA or

DEP. The Court shall retain jurisdiction over this matter for the purpose of enforcing the

terms of this Agreement. Each party shall bear its own attorney's fees and costs.
8. The parties agree that in the event any case or controversy arises in

connection with this Agreement or the settlement of this Action, they consent to venue

and jurisdiction in the Sixteenth Judicial Circuit Court in and for Monroe County, Florida.
9. The parties stipulate that the Court may enter the proposed Agreed Order

Approving Settlement Agreement,which is attached as Exhibit"C"
IN WITNESS WHEREOF, the parties hereto have caused this Settlement

Agreement and Stipulation for Entry of Agreed Order Approving Settlement to be

executed on this f̂L'dSylW ,2010.

By: <7
WILLIAM R.GRO:

STATE OF FLORIDA )
)SS

COUNTY OF MONROE )

foregoing instrument was acknowledged before me this day of
., 2010, byAAfl^AM R. GROSSCUP, who is personalty known to me or

\ Ajv_ as identification. *who has produced

Notary Public5
Commission No.

[Name of Notary typed,
Printed or stamped]

SEAL

I

My Commission
Expires:

£
az

#.:£I« >-
5 St



It*

FLORIDA DEPARTMENT OF COMMUNITY AFFAIRS

J3 . (jSBy
its

STATE OF FLORIDA )
)SS

COUNTY OF
AThe foregoing instrument was acknowledged before me this-^S^av of~T~k Tirhi -J 6~- /y/^vowho is personally known to me or2010, by

las^produced yt/7 as identification.who h A-

lMNotary Public
Commission No.

fAUUP.FORD
% MV COMMISSION100818056

EXPIRES:Odobor 13,2012Bonded TMJhkAt,y PuNk-1 —IN
Printed or stamped]

My Commission
Expires:

SEAL

6
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CITY OF KEY WEST

wmBy.
U/0 i <- its ^/TS

/
STATE OF FLORIDA )

COUNTY OF )
)SS

i The foregoing instalment was acknowledged before me this ^ day of
ritlikiA’l 2010, by -JUTI Qfhf) fr) , who is personally known to me

as identification.or whs has produced

VyWWWIHf////,.5JV'ik'%1• &V **% '

#DD 642616

21
Notary Public
Commission No.

-
scc> A - f

[Name of Notary typed
Printed or stamped]

My Commission
Expires:

SEAL

1301721

8
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GENERAL RELEASE

KNOW ALL MEN BY THESE PRESENTS:

That WILLIAM R. GROSSCUP (“first party”), for and consideration of good and
valuable consideration, received from, or on behalf of FLORIDA DEPARTMENT OF
ENVIRONMENTAL PROTECTION, FLORIDA DEPARTMENT OF COMMUNITY
AFFAIRS and CITY OF KEY WEST, a municipal corporation ("second party”), the
receipt of which is herby acknowledged:

HEREBY irrevocably remises, releases, acquits, satisfies, and forever discharges
the said second party, as well as all past and present agents, servants, attorneys,
employees, directors, officers, successors, heirs, executors, administrators, and all
other persons, firms, corporations, associations or partnerships, or any other entity
associated therewith, of and from any and all claims, defenses, actions, causes of
actions, demands, obligations, liens, rights, damages, costs, loss or service, expense
and/or compensation, of any nature whatsoever, which the first party has or could have
against second party, including, but not limited to, the claims that were raised and/or
could have been raised in the cases styled, Grosscup v. Florida Department of
Community Affairs and Florida Department of Environmental Protection, Case No.
2007-CA-680-K in the Sixteenth Judicial Circuit Court in and for Monroe County,
Florida; Grosscup v. City of Key West, Case No. 2009-CA-925-K in the Sixteenth
Judicial Circuit Court in and for Monroe County, Florida;and Grosscup v.Colonel Alfred
A. Pantano, Jr., District Commander for the Army Corps and Engineers, Jacksonville
District, United States Army Corps of Engineers, Florida Department of Community
Affairs, Florida Department of Environmental Protection and United States, Case No.
10-10015-CIV-MARTINEZ/BROWN in the United States District Court for the Southern
District of Florida. This Release does not release any claims first party may have
against the Federal Defendants in Case No. 10-10015-CIV-MARTINEZ/BROWN.

IN WITNESS WHEREOF, I have hereunto set my hand and sea! this
, 2010.

day
of

By.
WILLIAM R.GROSSCUP

(Notary Certification follows)



STATE OF FLORIDA )
)SS
)COUNTY OF MONROE

The foregoing instrument was acknowledged before me this day of
, 2010 by WILLIAM R. GROSSCUP, who is personally known

as identification.to me or who has produced

Notary Public
Commission No.

[Name of Notary typed,
Printed or stamped]

My Commission
Expires:

SEAL



GENERAL RELEASE

KNOW ALL MEN BY THESE PRESENTS:

That FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION (“first
party”), for and consideration of good and valuable consideration, received from, or on
behalf of WILLIAM GROSSCUP (“second party”), the receipt of which is herby
acknowledged:

HEREBY irrevocably remises, releases, acquits, satisfies, and forever discharges
the said second party, as well as all past and present agents, servants, attorneys,
employees, directors, officers, successors, heirs, executors, administrators, and all
other persons, firms, corporations, associations or partnerships, or any other entity
associated therewith, of and from any and all claims, defenses, actions, causes of
actions, demands, obligations, iiens, rights, damages, costs, loss or service, expense
and/or compensation, of any nature whatsoever, which the first party has or could have
against second party, including, but not limited to, the claims that were raised and/or
could have been raised in the cases styled, Gmsscup v. Florida Department of
Community Affairs and Florida Department of Environmental Protection, Case No.
2007-CA-680-K in the Sixteenth Judicial Circuit Court in and for Monroe County,
Florida; Gmsscup v. City of Key West, Case No. 2009-CA-925-K in the Sixteenth
Judicial Circuit Court in and for Monroe County, Florida; and Grosscup v. Colonel Alfred
A. Pantano, Jr., District Commander for the Army Corps and Engineers, Jacksonville
District, United States Army Corps of Engineers, Florida Department of Community
Affairs, Florida Department of Envimnmental Pmtection and United States, Case No.
10-10015-CIV-MARTINEZ/BROWN in the United States District Court for the Southern
District of Florida.

IN WITNESS WHEREOF,I have hereunto set my hand and seal this 31s' day
, 2010.Of Au T

FLORIDA DEPARTMENT OF ENVIRONMENT PROTECTION

By.
4 /* i L£r ^<tVLr~ftS 21ST £>i^.JUcr }Vĉ ,r

(Notary Certification follows)



STATE OF FLORIDA )
)SS

COUNTY OF L££ )

A The foregoing instrument was acknowledged before me this 3 ( **
AUCr-LtyX'

day of
, 2010 by FLORIDA DEPARTMENT OF ENVIRONMENTAL

PROTECTION, who is personally known to me or who has produced
as identification.

Notary Public
Commission No.

Pf/V/ / & £• /V1. S (LA-y^ PuT- Zt
[Name of Notary typed,
Printed or stamped]

My Commission
Expires: / O' Z'MtZL

SEAL dfiuGh DENISEM. SCARPUZZI
0 CommissionDD 829281

^ Expires October 8,2012
BcwtedTfw TroyFainh«warx»80WS5*7019
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GENERAL RELEASE

KNOW ALL MEN BY THESE PRESENTS:

That FLORIDA DEPARTMENT OF COMMUNITY AFFAIRS (“first party”), for
good and valuable consideration, received from, or on behalf of WILLIAM GROSSCUP
(“second party"), the receipt of which is herby acknowledged:

HEREBY irrevocably remises, releases, acquits, satisfies, and forever discharges
the said second parly, as well as all past and present agents, servants, attorneys,
employees, directors, officers, successors, heirs, executors, administrators, and all
other persons, firms, corporations, associations or partnerships, or any other entity
associated therewith, of and from any and all claims, defenses, actions, causes of
actions, demands, obligations, liens, rights, damages, costs, loss or service, expense
and/or compensation, of any nature whatsoever, which the first party has or could have
against second party, including, but not limited to, the claims that were raised and/or
could have been raised in the cases styled, Grosscup v. Florida Department of
Community Affairs and Florida Department of Environmental Protection, Case No.
2007-CA-68Q-K in the Sixteenth Judicial Circuit Court in and for Monroe County,
Florida; Grosscup v. City of Key West, Case No. 2009-CA-925-K in the Sixteenth
Judicial Circuit Court in and for Monroe County, Florida; and Grosscup v. Colonel Alfred
A. Pantano, Jr., District Commander for the Army Corps and Engineers, Jacksonville
District, United States Army Corps of Engineers, Florida Department of Community
Affairs, Florida Department of Environmental Protection and United States, Case No.
10-10015-CIV-MARTINEZ/BROWN in the United States District Court for the Southern
District of Florida.

,/IN WITNESS WHEREOF,
of ., 2010.%

FLORIDA DEPARTMENT OF COMMUNITY AFFAIRS

(Notary Certification follows)



STATE OFFLORIDA

1P,n / }

)
)SS

COUNTY OF )

.The foregoing instrument was acknowledged before me this ~day of
J-lnA //^ -r ' , 2010 by FLORIDA DEPARTMENT OF COMMUNITY
FAIRS,/ who is personally known to me or who has produced

Ay/ff as identification.
AF

Notary Public
Commission No.

wttmmm*PD fists*etWS3fO#biriSj«2
?>*$*! im.mm,

iimm
[Name of Notary typed,
Printed or stamped]

My Commission
Expires:

SEAL



GENERAL RELEASE

KNOW ALL MEN BY THESE PRESENTS:

That CITY OF KEY WEST, a municipal corporation ("first party”), for good
and valuable consideration, received from, or on behalf of WILLIAM GROSSCUP
(“second party”), the receipt of which is herby acknowledged:

HEREBY irrevocably remises, releases, acquits, satisfies, and forever discharges
the said second party, as well as all past and present agents, servants, attorneys,
employees, directors, officers, successors, heirs, executors, administrators, and all
other persons, firms, corporations, associations or partnerships, or any other entity
associated therewith, of and from any and all claims, defenses, actions, causes of
actions, demands, obligations, liens, rights, damages, costs, loss or service, expense
and/or compensation, of any nature whatsoever, which the first party has or could have
against second party, including, but not limited to, the claims that were raised and/or
could have been raised in the cases styled, Grosscup v. Florida Department of
Community Affairs and Florida Department of Environmental Protection, Case No.
2007-CA-680-K in the Sixteenth Judicial Circuit Court in and for Monroe County,
Florida; Grosscup v. City of Key West, Casa No. 2009-CA-925-K in the Sixteenth
Judicial Circuit Court in and for Monroe County, Florida; and Grosscup v. Colonel Alfred
A. Pantano, Jr., District Commander for the Army Corps and Engineers, Jacksonville
District, United States Army Corps of Engineers, Florida Department of Community
Affairs, Florida Department of Environmental Protection and United States, Case No.
10-10015-CIV-MARTINEZ/BROWN in the United States District Court for the Southern
District of Florida.

IN WITNESS WHEREOF, I have hereunto set my hand and seal this
2010.

day
of

CITY OF KEY WEST

By.
its

(Notary Certification follows)



STATE OF FLORIDA )
)SS

COUNTY OF MONROE )

The foregoing instrument was acknowledged before me this day of
, 2010 by CITY OF KEY WEST, a municipal corporation, who

is personally known to me or who has produced
identification.

as

Notary Public
Commission No.

[Name of Notary typed,
Printed or stamped}

My Commission
Expires:

SEAL

1301522
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EXHIBIT C



IN THE CIRCUIT COURT OF THE 16
JUDICIAL CIRCUIT IN AND FOR
MONROE COUNTY, FLORIDA

WILLIAM R. GROSSCUP,

Plaintiffs,

CASE NO.2007-CA-680-Kv.
FLORIDA DEPARTMENT OF
COMMUNITY AFFAIRS, FLORIDA
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and CITY OF
KEY WEST,

Defendants.

AGREED ORDER APPROVING SETTLEMENT AGREEMENT

THIS CAUSE having come before the Court upon the parties' Settlement

Agreement and Stipulation for Entry of Agreed Order Approving Settlement Agreement,

and the Court having reviewed the Settlement Agreement and Stipulation of the parties

and being otherwise fully advised in the premises, it is hereby:

ORDERED and ADJUDGED: The Settlement Agreement is approved and the

parties are ordered to comply with its terms. Further, Defendant City of Key West shall

not be required to comply with the regulatory procedures provided for in the Code of

Ordinances of the City of Key West prior to the issuance of the approvals, waivers,

variances, special exceptions, permits and/or exceptions referenced in the Settlement

Agreement. To the extent that the relief provided to the Plaintiff has the effect of a

modification, variance, or a special exception to the application of a rule, regulation, or

ordinance as it would otherwise apply to the Plaintiffs property, the Court finds that the

relief provided for in the Settlement Agreement protects the public interest being served

by the regulations at issue and otherwise complies with Section 70.001, Florida

Statutes. The relief being given is also appropriate to prevent the governmental



Case No. 2007-680-K
Agreed Order Approving Settlement Agreement

regulatory effort from inordinately burdening the subject real property. Each party shall

bear its own attorney’s fees and costs. The Court retains jurisdiction for the limited

purpose of enforcing the Settlement Agreement. The Clerk shall close this case.
DONE and ORDERED in chambers in Key West, Monroe County, Florida on this

2010.day of

MARK JONES
Circuit Court Judge

Copies furnished to:

John M. Siracusa, Esquire
Rosenbaum, Mollengarden, Janssen,
& Siracusa, PLLC
250 Australian Avenue South, 5th floor
West Palm Beach, FL 33401
Attorneys for Plaintiff, William R. Grosscup

Larry Erskine, Esq.
Shawn D. Smith, Esq.
City Attorney’s Office
City of Key West
P.O.Box 1409
Key West,Florida 33041-1409
Telephone (305) 809-3770
Facsimile (305) 809-3771
Email lerskine@kevwestcitv.com
Attorney for Defendant, City of Key West

Jonathan A. Glogau, Esquire
Office of Attorney General
Chief, Complex Litigation
PL-01,The Capitol
Tallahassee, FL 32399-1050
Telephone: 850-414-3300, ext. 4817
Facsimile: 850-414-9650
Jon.qloqau@mvfloridaleqaI.com
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Case No. 2007-680-K
Agreed Order Approving Settlement Agreement

Attorney for Defendants, Florida Department of Community Affairs and
Florida Department of Environmental Protection

130167302
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Shoreline & Near-shore Waters Protection Plan  
 

of a Proposed Single-Family Residence Construction 

on 

Parcel – 13 Hilton Haven Drive, N Side - Hilton Haven Sub-division 

Key West -  RE# 00001870-000000;  Sec 32 Twn 67 Rng 25 

 

Provided by 

Biosurveys, Inc. 
P.O. Box 500043     Marathon, Florida     33050 

February 25, 2020 

Introduction: 

The property owner – Mr. (Capt.) William Grosscup plans to build a single-family 

residence on his Lot located at 13 Hilton Haven Drive in Key West.  The Lot includes a 

significant amount of riparian bay bottom on the north end beyond the shoreline.  A stilt 

concrete storage facility with a surrounding deck is located immediately off-shore of the 

upland portion of the Lot.  This structure is waterward of the approximate MHW line 

along the north end of the property.  A concrete parking area or drive measuring 40 feet 

by 24 feet in size is located approximately centered landward of the MHW line on the 

Lot.  Land area with light vegetation is found on the two sides abutting the property 

boundary lines to the east and west.  The project as proposed will add a stilt structure 

covering the concrete parking / drive and a portion of land on the west side of the Lot.  

The ground level condition is not to be affected significantly and will afford parking / 

storage access under the new residence structure.   

 

This protection plan is presented to comply with the Key West building permit policy to 

assure that the building application includes an analysis of existing environmental 

conditions, any potential impacts to natural resources, any pollution points, proposed 

design criteria for mitigating any impacts, and short term near-shore waters protection 

during the construction phase of the planned project.   

 

Existing Conditions: 

The current shoreline area of the Lot consists of small boulder and cobble covered slope 

with a low angle of entry to the MHW line.  The cobble banks are barren of significant 

ground vegetation with a row planting of Silver Buttonwood (Conocarpus erectus var 

serica) parallel to the shore for 53 feet.  The Buttonwood shrubs are an average 8 feet in 

height.  A 23 ft. section of the upland shoreline has a thick hedge of the invasive exotic – 

Beach Naupaka (Scaevola taccada).  This is a State listed Class I pest plant and it should 

be eradicated and the area replanted with Mangroves in its place.  Another pest plant is 

located near the shore on the northeast corner of the proposed structure.  This tree is a Sea 

Hibiscus and classified as a Class II invasive exotic tree by the State.  It is recommended 

that this tree also be removed for the development of a stormwater swale in its location.  
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Two Green Buttonwood Trees and a Sea Grape shrub are native plants found in this 

northeast corner of the upland area of the Lot.  A large Gumbo Limbo tree with a trunk 

DBH of eight (8) inches is adjacent to a brick planter on the southwest corner of the Lot 

frontage.  Also, immediately behind the planter and more centered is a nine (9) ft. high 

Pony Tail Palm (Beaucarnea recurvata) that will need to be removed for the planned 

SFR construction.  This exotic plant could be transplanted elsewhere if the owner wishes.   

The existing brick planter contains various exotic landscape plants.  These plants will 

remain with the planned construction.  A row of hedge trimmed Silver Buttonwood will 

remain with the planned construction.  A single Coconut Palm in the frontage is to 

remain.  

 

 
Copy of Boundary Survey of Land Area – 13 Hilton Haven Dr. 

 

The near-shore waters riparian ecosystem was evaluated and found to be in fair health.  

The water is clear to 3 feet in depth and without noticeable micro algae, turbidity, visible 

pollutants, or floating debris.  The bay bottom from the MHW to deeper depth drop-off 

(approximately 25 feet waterward) is relatively barren of aquatic vegetation cover 

probably due to the high amount of shade that is generated from the existing high stilted 

structure.  Small macro alga plant species are rare and widely scattered.  They are found 

sessile on rock and rubble on the bay bottom.  A comprehensive coral assessment was 

conducted and found no coral resources on hard surfaces or pile surfaces in the 

underwater riparian area of the property.  No sea grass species were found on the bay 



 3 

bottom.  The following aquatic macro algae plants were identified on hard surfaces 

within the near-shore bay bottom area:   

 

Macro Algae Vegetation Plant Species Identified on Bay Bottom 

 

Green Algae 

Acetbularia calyculus 

Arrainvillea elliotii 

Batophora oerstedii 

Caulerpa sertularioides 

Halimeda incrassata 

    Penicillus capitatus   
 Brown Algae  

 Dictyota divaricata 

Red Algae 

    Chondria littoralis 

Laurencia poitei 

Spyridia hypnoides  

 

This inventory of underwater plants indicates a suitable level of dissolved oxygen and 

low levels of turbidity in the water.  Bay bottom siltation appears low and there is no 

indication of severe erosion along the shoreline of the Lot.  Indicators of surface water 

flow channels running into the bay water were not present or observed on this Lot during 

the assessment. 

 

An existing eight (8) inch high by eight (8) wide concrete berm is located at the extend of 

the north end of the concrete parking / drive area of the Lot.  This berm with a strong and 

wide base foundation currently acts to contain and slow stormwater as it sheets toward 

the shoreline of the Lot.  The structure is probably responsible for partial protection of the 

Lot shoreline from non-point pollutants or turbidity running off of the street and drive.   

The row of Silver Buttonwood shrubs is located waterward between this berm and the 

MHW line.  A continuation of this berm is recommended from lot-line to lot-line for long 

term retention and direction of stormwater on the Lot.  A discussion of this key structure 

and the role it plays follows later in the assessment.   

 

The southeast side of the property contains a staircase pad with an entrance gate and a 

brick planter along the frontage of the Lot – ending at the east property line.  This planter 

forms a diversion for stormwater onto the concrete parking area and into ground area near 

the staircase pad.  A Coconut Palm tree (Cocos nucifera) is located waterward of the 

planter.  Numerous landscape plants are found in the open ground area and planter.  This 

side of the property is over a foot lower than the west lot side.  The street elevation is 

higher than that of the Lot.  Sheet stormwater flows from the street into the subject Lot 

and toward this lower east side.  Protection strategy must detain, retain, and treat this 

surface flow on the upland areas of the Lot.  See diagram of treatment recommended. 
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Protection Plan of Action for Lot Shoreline and Near-shore Water: 
The above Lot diagram using the land survey as a base, presents the recommended bay 

water quality treatment for the proposed building project.  A comprehensive assessment 

identified the BMP means to provide swales or berms to detain and retain surface 

stormwater from migrating into the shoreline area ultimately reaching the bay waters.  

These structures would be easily constructed along with soil holding plant cover to 

prevent shoreline soil erosion.  This will reach the objective of reasonable assurance that 

adverse water-resource related impacts will not originate from this property both pre and 

post construction.  The proposed building project would provide water quality treatment 

volume based on the surface water flow during rain events.  The amount of impervious 

structures will be off-set by the proposed upland swales and berms.  Major actions 

recommended are: 

 

 1.  Continue the concrete berm across the Lot and turning it toward the frontage  

   to continue up each side property line.  This action would detain  

  stormwater from crossing the Lot at all points and divert it to treatment  

  sites shown in dashed red on the above diagram.  

    

 2.  Form relative low grade elevation swales to hold and treat stormwater in  

  ground areas of the Lot. 

 

 3.  Install flow culverts or pipes under the west side brick planter & the east paver   

  walkway (to be constructed) to connect & balance water flow treatment in  

  the separated swales. 

 

 4.  Remove the invasive Sea Hibiscus tree identified on the above diagram to aid 

   in swale development. 

 

 5.  Remove the pest plant – Beach Naupaka located on the west shoreline and  

  replace it with nursery grown Mangroves.  Red Mangroves planted along  

  the MHW line and Black Mangroves landward on the shoreline NTE eight  

  feet in planted width.  3 gal. pots should be used and planted on 3 foot  

  centers.  Ground cover planting is to hold soils in place until Mangrove  

  establishment. 

 

 6.  Install or construct an appropriate cistern under the proposed structure to  

  receive roof water through a gutter system designed to move rainwater off  

  of both the existing storage structure and the new proposed SFR. 

  (see below site plan with red markup of a roof gutter cistern system). 

  

 7.  Upgrade roof line gutter system on the existing storage facility for  

  implementing a cistern collection system for rainwater. 
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Construction Measures for Shoreline / Water Quality: 

Silt screens and synthetic absorption bales or other sediment control products shall be 

used during all construction action on the Lot site.  Properly anchored along the upland 

shoreline, this control will assure retention and treatment of turbidity from freshly 

disturbed soils and ground cover.  It is to be placed parallel to the MHW line.  This 

measure needs to be installed prior to commencement of any clearing or construction and 

remain in place until all construction ceases and the CO granted.  Replanting should 

immediately follow construction to prevent erosion along the shoreline.  Swales should 

be planted with appropriate ground cover such as grasses and low shrubs to hold soils.  

 

Recommended Planting Table 
Planting Inventory – for Shoreline Pest Plant Replacement 

& Swale Soils Cover 

 

 

Scientific Name    Common Name   Form                Count   Units 

 

Avicennia germinans  Black Mangrove  Canopy 20   3g. Pots  
Laguncularia racemosa White Mangrove  Canopy 5 “ 

Rhizophora mangle  Red Mangrove   Canopy 32 “ 

Borrichia spp.   Sea Daisy/Oxeye  Ground Cover 15.  1g. Pots 

Distichlis spicata  Seashore Saltgrass  Grass   45   Pods* 

Sporobolus virginicus  Seashore Dropseed  Grass  40.  Pods 

Spartina patens  Saltmeadow Cordgrass Grass  50   Pods 

  *20 oz.Containers 

 

 

Post Planting Care and Maintenance: 

Following the replanting action of this Plan, the Lot owner is responsible for necessary 

irrigation, exotic weed control, pest insect or disease monitoring, and any storm event 

damage.  Any irrigation needs would be temporary to make certain the plants become 

well established.  The goal is to ensure that the mangroves and ground cover plants are 

maintained to perpetuate natural habitat in optimal conditions and to prevent any impacts 

from occurring to the new vegetation.  This will involve long term vigilance to prevent 

encroachment of the plants by invasive exotic vegetation, fire hazard, any use as material 

storage, non-use of herbicides, or other adverse activity that could jeopardize the new 

habitat health.   
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Lot Photos – Existing Conditions 

 

    
Lot View frm. Hilton Haven Dr. – Conc. Drive.    West Frontage Brick Planter & Proposed Swale 

       Area in the Front.  Street Edge Visible. 

 

 

    
East Side – Brick Planter & Swale Area Behind. View Unfinished Conc. Berm at Rear of Drive Pad 

Sea Hibiscus Tree to left in Photo.  

 

 

   
Silver Buttonwood & Berm Below – Rear of Drive.      Shoreline & Base of Silver Buttonwood Hedge  
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Pest Plant Scaevola t. at the West Shoreline of Lot.    Shoreline Area at Base of the Invasive Plant.   

(State Listed Class I Invasive Exotic Plant).  On SW Side of Lot.  

 

 

 

 

    
Typical Shoreline Condition & Replanting Area.        Water & Shoreline at Gang Ramp of Balcony  

Scaevola t. is to the Right in Photo. 

 

 

 

 

      
Staircase Base on Shoreline & Ramp to Right.   Sea Hibiscus Tree to be Removed for Swale Const.  

       (Tree is a Class II State Invasive Exotic)  
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(305) 942-9221          Fax (305) 743-7649        hdelashmutt@comcast.net 
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